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ORDER

2

BY ﬁON'BLE MRS. LAKSHMI SWAMINATHAN. VICE CHAIRMAN (J)

This OA - was originally filed by the applicant on
28.8.1999 praying that the respondents be directed to
re-draft the Seniority List of Sub-lnspectors (Enforcement)
(SI (Ent.), wherein he should be placed at serial No.l in the
grade of SI (Enf.) and the tentative seniority list issued
under covering letter dated 19.6.1998 (Annexure A-1) ©be
aguashed and set aside. In the aforesaid tentative Seniority

List dated 19.6.1998. the applicant was placed last at serial

No. 8.
2. The applicant later amended the OA which was filed on
22.10.2002. In the amended OA he has praved that respondent

No.1l be directed to re-draft the seniority list and place him
at serial No. 3 in the grade of SI (Enf.) and the tentative
seniority list issued under covering letter dated 19.6.1998
and the final seniority issued under covering letter dated
15.2.2002 (Annexure-(G) be guashed and set aside. During the
hearing Shri P.P. Khurana, learned senior counsel for
applicant has submitted that he has referred onily to the

amended OA.

3. The brief relevant facts of the case are that the
applicant joined Delhi Police as Head Constable (Ministerial)
on 28.4.1988 and was promoted as ASI (Ministerial) on
3.6.1998. He came on deputation to thé Transport Department
of the Government of NCT of Delhi in the post of S1 in the

pay scale of Rs.1200-1800 on 14.8.1991. It is also contended
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that the applicant as ASI (Ministerial) with the Delhi Police
waé in a higher pay scale of Rs.1320-2040. He was absorbed
as SI in the Transport Department w.e.f. 28.5.1993. By

Tribunal’'s order dated 1.9.1999 it had directed the

,
—

respondents that if any promotion to be made by thefkshall be

done only on ad hoc basis. The respondents had promoted four
officers i.e. respondents 2 to O vide orders dated 29.9.1999
and 11.12.2000 on adhoc basis. The avplicant has impugned

the tentative seniority 1ist dated 19.6.1998. The learned
senior counsel has submitted that the impugned seniority list
is completely in violation of the guide-lines issued by the
Govt. of India vide OM dated 29.5.1986 tor fixation of
seniority of persons who are absorbed after remaining on
deputationf He has also submitted that as provided iIn the
aforesaid OM dated 29.5.1986)if a person is already holding
on the date of absorption,the same or equivalent grade on
regular basis in his parent Department, such regular service
in the grade shall also be taken into account for fixation of
his seniority, subject to the condition that he will be given
seniority from the date he has been holding the vost on
deputation. He has contended that contrary to the laid down
principole, the respondents have taken persons belonging to
different grades as equivalent’which is arbitrary and not in
accordance with the laid down rules or law as per the

decision of the Hon'ble Supreme Court in the case of S.1.

Rooop lIal and Another Vs. Lt. Governor through Chief

Secretarv. Delhi and Others ( (2000) 1 SCC 644 ). He has,
therefore, contended that the service already rendered by the
applicant in his parent Department on regular basis in the
same or eauivalent grade has to be considered and not the

service in any lower grade,from the date of entry into the
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service. According to him, the grade tTo e considersed is the

L1

i Police and not

4, According to the applicant, his basic praysr 18
neither for gquashing the impugned seniority 118t nor that he
should Ds assigned seniority at Serial No., 1 or at Sserial
NG, 3 which is incidental but that the respondsnts should

follow the law. 5Shri P.P. Khurana, learned seniar counsel
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has contendsd that originally the case of the appiicant was
based on the Q.M. szued by the respondents on 28.5.13886 and

jater on the judgement of the Hon’ble Supreme Court in  SI

1}

Roop Lal’s casse (supra). He has contended that the aordser
dated 278.5.1333 only stated that the inter-se seﬁiority wili
be based on the date of appointment in Dalhi Police mentioned
against the names of the officers without indicating ths
ranks held by them, which can be construed as dates of
appointment as ASI, Head Constable and Constable as the cass
may De. He has also submitted that that order was not the
order Tixing seniority but was an order of absorption and no
objections were called for and, thersfore, the same can be
treated only as a tentative seniority 1ist, Later, ths
tentative seniority 1ist dated 13.6.1558 was issued and all

concerned officers were directed tc submit their objsctions,

it any. In the circumstances, learned senior counsel has
contended @ha no senijority gquestion stood settled, as
contended by tnhe respondants. Further, nis contentioﬁ
1} that in any case the Judgemert of the
Hon'ble Supreme Court in 81 Roop Lal’s case (supra)

iz fuilly applicable to the deputationists and ail

persons wha nad come on  deputation and workig as
ASIs in Delhi Police, who were later absorbed can count
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their earlier service rendered in that grade in Delhi Police.
He has contended that there 1is absolutely no rule or
principle that persons holding different ranks, for example,
Constable, Head Constable or ASI can coupt their services from
the dalte¢ of entry into service in thézzérades,after their

absorption in the borrowing Department where they had gone on

deputation.

5. The official respondents in their reply have
submitted that the applicant and other respondents came on
deputation to the Department in the posts of SI and in Delhi
Police they were all working as ASIs. They have submitted
that S$/Shri lnder Pal and Joginder Siﬁgh were working as ASls
(Ministerial) whereas the others were working as ASIs
(Executive) and the post in question is SI (Ehf.) which is a
non-gazetted ministerial vost. They have referred to the
judgement of the Tribunal in OA 3967/1992. They have
referred to the order dated 28.5.1993 by which seven other
Sis on_deputation were absorbed wherein it has been mentioned
that their inter-se seniority will be based on the date of
the appointment in Delhi Police against their names. The
épplicant was absorbed vide order dated 28.§.1993. Theyv have
stated that by this order, it was also mentioned that if any
of the officers wanted to repatriate to his parent Department
he may do so within two yvears. They have submifted that the
order dated 28.5.1993 is not under challenge and has become
final. According to the official respondents, in the
impugned tentative seniority list dated 19.6.1998 Resvondent
No.2 who was absorbed earlier was placed at Serial No.l1 and
other seven in the same seguence as indicated in the order

dated 28.5.1993. The final seniority has also been prepared
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accordingly. According to them, the seniority 1ist cannot be
ried or challenged wuntil and unless the order dated

28,5.,193%3 i3 challenged and, therefors, the applicant cannot

raise the dispute of senicrity contrary to the order of

not  happy he could have gone back to his parsnt Department,
i@y have submitted that after 10 years the applicant cannct

be allowed to change that position in the seniority 1ist a

s

assigned to
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ne has accepted ths sams, including th

him. Learnsd counsel for official respondents as well as the
gther private respondents nave taken a serious view of the

matter that the applicant has amendsd his petition thres

including changes without taking permission of the Tribunal
&, They have alsg
the applicant nhe had ciaimed seniority at serial no.l1, and

later at serial No.3 by amending the O.A., he hnas thereby

respondsnts, They hnave also =ubmitted written submissions
wnich are placed on record. They have venhemently submitted

o him to succead in the GA. They
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They have relisd On the judgsment of the Hon’ble Suprems

7
~ave submitted thatl the OA is barred Dy 1imitation and the
applicant cannot unsettle the settled position regarding

zeniority which has heen decided as far baCk as 78.5.,1393.

arguments are more Or less the same which have besn contended

oy the learnad counssl for the official respondents.
According  to  Shri Naresh Kaushik, 1sarned counssl, the

sattled position of seniority as per the order issuad Gy
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respondent

irn Roop Lal’s case (supraj mors 8o because the principle of

eguivalence 18 against the applicant. More or 18s the sams

o)

argumants were advanced by the other learned counsel for tne
respondents. 1t is relevant to note that all tvhe learnsd
counsael for the respondents have taken a serious objection to

ssvaral amendments made by the applicant TO tne OA, some oOf

which were without permission of tne Tribunal which,
according to them, amounts tO concealing material facts which

7. we have carefully considered the pleadings and the
submissions made by the learnsd counsel for the parties.

8. By Tribunal’s order dated 25.9.2002 the guestion af
1imitation was l1eft open while allowing the applicant o

challenge the seniority 1ist dated 5.2.2002. Cn the
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it 4is relevant to note that a tentative seniority list of 3I
(enf.) was issued by the respondents on 19.6.19398 on which
abjections, 1if any, wers invited within 21 days. The
applicant had filed objections to the said seniority 118t an
3G.6.1338. In the circumstances, as the impugned seniority
1ist has been termed by the respondents themselves as a
;teﬂtative" sanjority list of 3I (Enf.) on which objections
rave been called for from the concerned officials, it cannot
be held that the OA is barred by limitation., Similarly, the
contenticon of the respondents that they had a}feady finalissd
the inter-se seniority of the A5Is who have been absorbsd in

ort Department by order dated 28,5,1333 which has
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Aot been challenged and hence the OA is barred by limitation
cannot also be accepted with regard to the challenge of the
applicant to  the tentative saniority 1list issued an

19.5.1388, The relsvant portion of the aorder dated 28.5.1383

"In pursuance of the

issue of No Gbjection by
the Dy, commr . Police G(1) Delhi, vide lstter
NG.716810/CB-VI dated 20.5.83 and willingness given oy
the Asstt. Sub- Inﬂﬁebturi to their absorption in the
Transport Oeptt. Govt. of NCT of Delhi, ths
following Asstt. Sub-Inspectors are hereby absorbed
as 5ub Inspectors {enf.) 1in tha pay scale of
Rs, EQO—‘BOO with immediate effec Since all the
officials are absorbsd in the Transport Department
from the days of the issus of the order, their
interss saniority wj]‘ be on tha basis of date of
appq1ﬂtmeﬁt in Delhi Police asz mentionsed against
their names:-
5.No. Name of the officials Date of Appointment
1. Sh. Mathura Prasad 17.3.68
2. 5k, Kartar Singh 23.9.89
3. 5h. Ramesh Chander 29.6.74
4, 5h, Tara Prasad 79.6.74
5. Zh. Inder Pal 5ingh 1.3.78
G. Sh. Joginder Singh 2.5.80
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7. sh, V.D. Sharma 28.4.82
The above mentioned Sub-Inspectars (Enf.) hayé,
however, option to revert back to their parent office
within two years Trom the date of their aU*U;ptiG” in
the transport Deptt., Govt, of N.C.T. of peltni.’
3. The above order deals with the absorption of the
seven Oofficers mentioned therein in the Transport Department

and it has pesn furthsr mentioned that their inter-ss

seven officers mentioned in that order did not bslong to the

the applicant. 'In K. Madhavan v. Union of India & Others

(AIR 1587 3C 22%1) the Suprems Court has held that it will be

transferrad post. This judgement has been considerad and

followsed in another case, namely, M. Ramachandran v. Govind

Ballabh & Ors { JT 1898 (7 5C 271 ). After consideration of

the proviso of Rule & {1) {(2) of the Central Administrative

ribunal (Group B and C Misc., Posts) Rscruitment Rulss,

—
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of =such recruited officers is required to be dstermined wi

reference O the dates of their regular appointments to the

i0. In other words the psriod of holding
t

of tne eguivalsent post in the payent department
would e the relevant pericd to be taken note of
for the purposes of determining the senioirty
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under Ruie &5 (2) and its proviso. Any other
interpretation would be against the settled rules
of service jurisprudence and is 1ikely to create
many ancmalies rvesuliting in failure of justics
and defsating the acguired rights of the civi}
gervants based upon their length of servica,
1G. In Sub-Inspector Rooplal’s casse (supraj, the Supreme

court has referred to K. Madhavan’s case {(supra). The Apex
Court has held that in pursuance to the nseds of the Delhi
Falice, the appallants were‘daputed to Dalhi Police from BSF
following the procedure laid down in Rule 5(h) of the GCslhi
Folics (Appointment and Recruitment) Rules, 1830 and
subseguently absorbed under the Rulses., The Apex Court also
neld that on bsing absorbed in an equivalent cadre in  ths
transferred post, there 18 no reason why the transferrad

afficials should not be permitted to count their service in

tne parent department. It was held that "in Jaw it 1is
necessary tha it the previcus service of a transferrsd
official 13 to be counted for senioirty in the transferred
post then the two posts should be & sguivalent.

1. Fallowing the Jjudgement of the Supreme Court 1in

Rooplal’s case (supra), the Government of India, DOP&T,

issusd OM dated 27.3.2001 with reference to their sarlisr OM
dated 29.5.1388. In the OM dated 29.5.1886, the words

"whichever 1is Jlater”™ have Gsen held to be violative of

will normally Ge counted from the date of absorption if  he
was aiready holding the same or equivalesnt grade on regular




L€

2y

B

—

iz, whan the absorption order dated 28.5.1533 was passed
by the respondents, the applicant had besn promoted as ASI
(Ministerial) w.se.T. 3.6.1998 and had alsc completad 1TwWo
yvears of probation in that rank, He had come on deputatic

to the Transport Department from Delhi Police in the post of

51 on 14.8,1383%1, Having regard to the aforesaid Judgsments

in Delhi Polica in

—t

28.56.1983, fTrom the date of appointment

particular class, category or grade. The respondents do not

derny the facts that the applicant and the others/privats

H
I

raespondents were all appointed in Da
posts/grades, which are not squivalent,
13, Iin the light of the Jjudgements of the Hon’ble Supreme

our in K. Madhavan’s case, M. Ramachandran’s case and

S5.1. Rooplal’s case (supra), the inter-se
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saniority 1i

m

issusd by the respondsnts dated 28.5,1993 based on the dates
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grades and posts is not valid. Therefore, the impugnsd

tentative senicrity 1ist dated 19.5.19%8 basad on ths sams

or jegal.,
14, Although the applicant had filed this CA in 1953, ne
nad amended the Application several times, The lsarnsd

counsal far private respondents nave vary vehamsently

submitted that the nature of the reliafs praysd for by ths
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applicant has undergone drastic changes as he had sarlisr
grayed for redrafting the senioirty ilist so that he is placed

at serial MNo.1 in the grade of 5I {(Enf.), whersas in thse

smended OA he has prayed for Geing placed at serial No.3 in
t

tha revised seniori

that the applicant is seeking is for correct placemsnt in the

that the Triounal may wmodify the relief <clause to this

axtent. Having regard to the pleadings in tnis cass,
inciuding in  the amended CA, and the submissions of the

& are unable to agree wWith

@
7
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ne amendments in the OA the appiicant has actually changsd

of action. However, at the same time it is

i
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relevant to note that the applicant has indesd gone ab
making the amendments 1n a pisece-meal fashion, which has no
doubt, contributed to proiong thne
years, This has also 1sed to filing of multiplis Miscellansous

Applications and the need for all the respondents to file

e, in  the facts and

CostE stiould oe imposed against the applicant in
favour of the respondents,
15, In the resuit for the reasons given above, thse O0A

sat aside. Consequently part of the ordsr
dated 28.5.1833 fixing the intarse senicrity




13

~b
o

[«

AGSIs on their absorption in the Transport
Department being invalid and contrary to thse

aforesaid principles of law is also quashed

<]

and set asids;

(11} The respondents are directed to vevize the
saniority list of Sub-Inspectors (Enforcement)
i accGrdancs with law, rules and
instructions, keeping 1in view the aforssaid

judgemsnts of the Hon'ble Supreme Court;

Necessary action shall be taken within thres

~~
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months from the date of receipt of a copy of

this order;

]

{(iv) cost of Rs.2,000/- (Rupees two thousand only)
is imposed against the applicant in fTavour af
(3] -
aﬂchiof the respondents,

- "
(V.K. MAJOTRA) (MRS, LAKSHMI SWAMINATHAN)
MEMBER (A) VICE CHAIRMAN (J)

/oK /.




