Central Administrative Tribunal
Principal Bench

O.A. No. 180 of 1888

2 AubusT
- RULUS
New Deihi, dated this the 8 ‘ , 2001

HON’BLE MR. S.R. ADIGE, VICE CHAIRMAN (A).
HON'BLE DR. A. VEDAVALLI, MEMBER (J)

Narender Singh

(8612/DAP) Ex Constable,

S/o Shri Joginder Singh,

R/o Vill. Makwal,

P.0. Khas,

District Armitsar, Punjab. .. Applicant

(By Advocate: Shri Shyam Babu)
Versus

1. Govt. of NCT of Deihi through
its Chief Secretary,
5, Sham Nath Marg,
Deibi.

Dy. Commissioner of Poiice,
ist Batailion, DAF,
Kingsway Camp, Delhi.

N

3. Addi. Commissioner of Police,
Now Ji. Commissioner of Police,
Armed Police,
Pol ice Headguarters,
|.P. Eslate,
New Deihi. .. Respondents

H 4

{By Advocate: Shri Ajesh Luthral
\ ORDER

S . R. ADIGE, VC (A)

“Applicant | MpUgns the disciplinary
authority’'s . order dated .8.8.87 {Annexure A
dismissing appiicant from service by invoking the

provisions of Articie 311 (2) {b) of the Constitution

of india without holding a reguilar D.E., and the

appei late authority’s order dated g.2.86 {Annexure B)

rejecting the appeal . Appiicant prays for

reinstatement with aii consequentiai benetfits.
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241 | pleadings reveal that appiicant was
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onrolled a5 a Constable in Delhi Police on 1.8:947
He was arrested in Case FIR No' 3334 da ted 33';?10.3395
P:STMUkherjee’ Nagar u/s 38/ 34 IpC. Later he was
relsased on bail after epending 15 days in judicial
custody*’i:'! As a result df the same, he was placed
under suspension, and 2 depag’anantal enquiry was
ordered on 8*:57112“95 (Annexure=C). Thereupon he
filed 0?\ No.889/96 praying that the aforesaid DE be
kept pending till the disposal of aforesdid criminal
case FIR No.334/95 . dated 30,10,95s/ That OR was
disposed of by order d@ted 23:%7396 (Annexure=G)
with a direction to revspondents that uhile the DE
could proceedy resspondentsvshould not compel
applicant to cross examine the uitneéses or enter
into his own defence till the digposdl of the
crimimal case, lest it prejudice applioan't“’s

defence in thecriminal cases After the disposal

of the ciminal case, r espondents could decide

in accordance with Rule 12 Delhi police (Punishment
& Appeal) Rules uhether to proceed uwith the DE

3
i

or not5

34 ~ Later on, respondents reinstated applicant

in service; without prejudice to the departmental

proces dings'and’ thecriminal case pending against hims .

43 FIR No334/95 ended in applicant’s discharge

vide judgment dated 163;%3."98' on the ground that only
offence u/s R3/34 IPC was made out which being non=
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cogﬁizable could not have been investig2ted by the

police vithout court's permissiond -

53 From the impugned ordersy it nou transpgires
that during the pendsncy of the aforesaid criminal
case and thecbparhp'ental, enquiry against him’ F'iR
No717/91 u/s 409 457/380 IPC has been registered
against applicant and other co-2ccu sady in which
applicant uas arrested amd ranénded to custody for
the.ft of tJo 438 bore revolvers and one '%9 mm
pistol which were found missingfrom the kot of
vijay Ghat/ Ist Batallion, DAP.' The appellate
authori tyés o-rder reveals that on the in tervening night
of 22/23;*’6597 applicant was a member of the Kot
guax:d_f?i All members of the'kot guard and some

of the kot staff used to‘ stay in a tent pitched
next to the kots That night Constable Vijender
Singh, Munshi of the kot uas also sleeping in the
ten te' Applicant managed to steal the key of the kot
whichConstable Vijender singh had képt under his
pillow and committed théf‘t of the 3 ams from the
kot with the help of one Raju and others who were
civilians;“f The impugned orders fur ther reveal tﬁat
applicant was interrogated by the team from Crime
Branch) and during the interrogation he adnitted
having \pommitted the theft of the above mentioned arms

and ammunition alongwith his accomplicesd

6, The disciplinary authority in his impugned
order dated 459.19 concluded that it would not be
reasonably practicable to hold 2 departmental

‘anquiry against applicant for the following 'reasons‘f?

4
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‘(1) He was likely to remain in judicial
astody for a long period of timed

(11) The other police ~personnel who uere
holding charge of the kot namely de
Constable Jaibir  Singhj Conste Sushil
Kumar; -Consts Krishan Gopal and Cons
Birender Singh uho were also being
proceedad ‘with departmentally for the
negligence wers not likely to prove

reliable witnesses against applicantf'g

(iii) The co=accused with appliceant namsely
Dhanraj) Rajuy Jaswant Singh, Jasuipder,
Harvmder and Deepak were not likely to
give svidence in the DE against appllcant’q

(iv). He had alsc been arrested in Cass FIR
No +334 dated 30.10.95 u/s 8B4 IPC
p.S.Kukherjee Nagar and was thus invol ved
in not one but tuo serious criminal case.

. - o

7s  Echoeing the a2foresaid reason, the appellate

authority in his impugned order dated 92498 has
chserved that applicant has been involved in all

tho se undeé-irab;e activities in the first three
years of his services ppart from his involvement

in crAimes, the daring uhiéh applicant has
gxhibited in committing theft of OGovernment 2ms and
the company of ¢ riminals uhich he keeps, would
seversly deter any witness from testifying against
him and his accomplices in the course of the DE. *..
In such a situation it is highly impossible that
the complainant/uitnesses would have enough

courage to deposs against him{ Under these
circumstaﬁces and in yieu of the grounds recorded

by the disciplinary authority that it would not

be reasonably practicable to hold a DE as the

witnesses were unlikely o depose‘against the

|
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applicant; the appellate authority has di'enissed
the appeal holding that the d’isciplinary authority
had rightly inwked the provisions of Article 311
(2) (b) of theConstitutiond

8  On behalf of applicant Shri Shysm Babu has
argued that the a foresaid grounds for dispensing
with the DEH Under Article 31(2)(s) of the

Constitution 2re based on the mere subjectiwe

-satisfaction of the coﬁcerned authorities and

in the absence of any independent objective material

to 1lead the'auﬁmrities to conclude that a

. disciplinary enquiry was not reascnably practicable

which would justify r_eliance on Article 31(2) (b),
the impugned orders could not be sustained in 1ausy]
Reliance in this connectien were placed on the
Hon.'ble Sﬁprane Courlt's_ rulings in Jaswant Singh
Vs. State of punjab(1991) 1 scC 3&; and Chief

se éﬂrity Officer ;& othars Us. S.R.Das (1991) 5 sc

117 ; and CAT, P.B. ruling in Naresh Kumar Vsil

. Commissioner of Police (1992) 7 sLR 1775

8%:° These contentions have baen denied by réSpondents'.i
9, We have considered the matter carefullydl

1051 Of the 4 reasons yhich p'reva.iled upon res;;ondeni:s
to conclude that it was not reasonably précticable

to hold an enquiry, reason (‘i) namely that applicant
was likely to fgnain in judicial custody for a

long period of time, is clearly not reason enough

to- disgpense with the enqui;ry"','g moreso in view of

the fact that applicant was released from custody

‘af‘ter' 12 dayss! In 'any caée the DE could have been

initiated even if applicant remained 'in custody.l

<t
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similarly reason (iv) namely that appligemt uas
invobed in criminal case could not be sufficient
reasonh to 'di_'s-pan_se with the inquiry in this
particular cased |

113 e are then left with reasons (ii) and=(iii) J
In regard to these Teasons we note that no effort
was made to summon the other police personnely or
the co=accused to give svidence in any DE instituted
against applicant%_, In the rulings cited by

Shri ,Shy;am Babuy it is well selttled that there must
be independent objective material available before
the Disc‘fg Authority which wil‘l.lead him to conclude
that it is not reasonably practicable to hold 2an
inquiryd No such independent cbjective material

which had been placed befors the dised authority

~was shoun to us during hearing and ue are therefore-

compelled to conclude that the disdd authority's
conclusions that the other poiice persc_\nnel— were
not likely to prowé reliable witnessed; or that
the co-acoused wers not likely to give ewidencse
against applicant were based on his oun ips; dexit,
and not on idependent objective material uwhich

‘was placed befere him,'

'12'%5 ' There is houwever ons feature of
this case uwhich commands attention"fi The dlsc‘ﬂ
authority in his impugned order dated 939,197

has specifically stated thet applicant admitted
during interrogation by Crime Bramch team to have
c0mmi,tted theft of the amms and ammunitions along
with his 'a.ccomplice'sf;, ‘Thifzé categorical assertion

.cont'fained in the disciplinary au thérity}s order

has not been categorically desnied by applicant in
1V
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hAis' statutory appeai to the Addl5iCommisStoher of Police
dated 810797 (annexure=d)d In relevant para (v) of
that app.e‘al épplicant contends that he was forced to
sigh a confessional st2tement and goes on to add
that a .confessional stavtanent made to a police officer
canﬁot be considered in e'm’.'dence_.“1 Again, the
appellate authority in his impugned order .dated 9;2.198
has specifically referred to applicaht“'s confession
regarding theft of the afm,s from the kot on the
night of 22/23/6397% uhich spplicant does not
specifically deny havimlg made in the body of the
OAJ In the OA also applicant asserts. that the
confessional statement made'by him to the investigation
team is a confession made to a8 police officer which
is not admissible in svidence under the Evidence
Act, but there is no specific dem®al to such a

sta tement having been made’sl

135 - Would such a confessional statement even if
madé before ,the Crime Branch Team be sufficient to
dispensse with the/;Eeg.lﬂ?r i : :

spensse u /B t istrue that the rules of
svidence as laid down in the Evidence Act which are
binding in the conduct of a criminal proceedings are
strictly spe'aking not applicable in 2 departmental
prc‘aceedings’.‘i;,}:‘f but even so in our view such a statement
made by the applicant to the Crime Branch team, would
not by itself be sufficient to dismiss applicant from
service under Article 311(2) (b) of. th..e Constimtion)by
dispensing with a regular DE. Article 311(2)(b) of tte
Constitdtion pemi ts disp‘ensing with an enquiry where
in the opinion of the competent authority it is not

reasonable practicable +to hold an enquiry. Respondents!

contention that applicant admitted during the wurse of
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interrogation before the Crime Bran-ch team to hawe
commi tted theft of the arms and ammunition, cannot
be sai%;; condi tion whare it is not reasonably practicable
to hold an enqu:i.r}‘l:5 The reasons why respondents considered
it not reasonably practicable to hold an enquiry are
enumera ted in pai:a 6above and .we have already seen
that tho«® are not sufficient reasons to dispense uith
the DE/beFo;e imposing penalty of dismiss2l from service
upon applicant;!: It would have been an entirel); different

matter if auch a confessional statement had been made

during the course of @ regular DE itself.

14.3 In- the result the impugned orders dismigsing
applicant from service under Article 311(2) of the
Constitution without holdimg am inquiry. cannot be
sustained in lau‘a fhey_ are accordingly quashed and

set ’asi@% This houwever does not imply that applicant
will stand reinstated"f?i Follouing the ruling of the Hon'ble
Supreme Court in Stats of bunjab Use Hfis.*Greasy 3T 1596(5)
SC 40 3, the‘c‘ase is remanded to réSpondents who shall
place applicant under snspéhsion with effect from the
date of receipt of a copy of this order, and conduct a

regular dEpér’cmental enquiry in accordance with the

provisions of the BEE488m)c Redws on the charge for which
a'ppli'oant has been disnissed from serviced The enquiry
will be compl‘eted_. as expeditiously as possible and
preferably ui ti’tin 4 months f rom Jc,.he dats of receipt of a
copy of this orderil At the conclusion of the OE, the
disciplimary 2uthority will 2lso determine the manner in,

which the period from applicant!s disnissal from service"ﬁi

till the date of his suspensiom pursuant to theee
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directions is to be treatedd No oostsil

158 The OA succeeds and is alloued to the

extent directed in para 14 abovell

. c’_'__':"—’_'n N “ C z ’4 *
( DR.ALVEDAVALLT ) : ( S.R,ADIGE ;77
MEMBER (3) VICE CHAIRMAN(A),-
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