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By Mr._Shanker Raju, Member (J):
The present application has been filed by Indian

Foreign Service (8) Gazetted Officers® Association

comprising of Section Officers of integrated grades II and

ITT of the General cadre of Indian Foreign Service Branch
"B° which is éoverned by the Indian Foreign Service, Branch
’8’-(for short, IFS (B)) (Recruitment, Cadre, Seniority and
Promotion) Rules, 1964 (hereinafter referred to as RCSP,
Rules). The applicaqts have questibned the validity of
gart~I of Rule 12 of the RCSP Rules, which provides lateral
entry of the Private Secretary to Grade-I, which is the

post of Under Secretary in the General Cadre of Indian

Foreign Service (B). The applicants have further sought

directions to the respondents to implement the

recommendat;ons contained in paragraph 45.37 (iv) of the
Vth Central Pay Commission in respect of stoppage of

lateral entry of the Pfivate Secretaries in the General

Cadre Grade I of the IFS Branch-B and also consequential

relief of not including Private Secretaries in IFS °B”° for
the purpose of preparing select list for promotion to Grade
I. Vide an order dated 8.9.99 the Tribunal directed that
any promotion made during the pendency of the 0A will be

subject to the result of the OA.

2. In order to resolve the controversy, it is
ﬁecessary _to know the brief history of the case. The IfF8
Branch °’B” cons}sts of General cadre, Stenographer cadre
and Cipher subwcadre.. The applicants belong to integrated
grade II and III being the Section officers. With effect
from 1.1.986 on the recommendations of the IVth CPC all
posts of Senior Personal Assistant (SPA) and Private

Secretary (PS) had been merged into a common pay scale of
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Rs.6$0~1200 making it equivalent to thezpay scal®d of the
Section Officer (S0). Earller the PS was eligible for
promotion to the post of Under Secretary and only half of
the service as SPA and full service as PS was counted for
that purpose. | This resulted in a minimum of 12 years of

service for a SPA to reach the promotion zone as compared

"to SO0 who required 8 years for reaching the promotional

zone. As the pay scale had been made equal the
requirements for both the cadres had become 8 vyears for
reaching the promotional zone. Rule 12 of the RCSP Rules

is reproduced as under:

"12. Recruitment to Grade I of the Genheral
Cadre: :

(1) Subject to the provisions of sub-rule (2),
vacancies 1in Grade I of the General Cadre shall
be filled by promotion of the permanent officers
¢ of the "Integrated Grades II and III of the
@General Cadre and of permanent officers of the
Selection Grade of the Stenographers® Cadre who
have worked as' Section Officers in the
Integrated Grades II and III of the General
Cadre for at least a period of two vears.

Provided that an officer of the Selection Grade
of Stenographers® Cadre who has not worked in
the Integrated Grades II and III for the said
period of two years shall also be considered for
promotion to'Grade I of the General Cadre if he
is otherwise eligible for such promotion and the
controlling authority, for reasons to be
recorded in writing, is satisfied that such
officer had not worked in the Integrated Grades
IT and III of the General Cadre owing to
exigencies of service."

3. In accdrdance with this rule the permanent
officers of selection grade of the Stenographer cadre who
had worked.as Section Officers in the integrated grades 11X
and III in the General Cadre at least for two years were
the feeder cadre for recruitment fo grade I of the general
cadre and those who had not worked two vyears if are

otherwise eligible and the controlling authority records
‘ ' >
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his satisfaction regarding not working.in the

)

Sgrated
grades II ..and III owing to the exigencies of service are
also eligible for promotion to grade I to the post of Under
Secretary, 1if they have rendered 8 years service in the
respective grade. Subsequently, the Vth CPC in paragraph

45.37 made the following recommendations:

45.37: We have given our most
sympathetic consideration to the several
suggestions. made on behalf of
Stenographers by their respective
associations. and have analysed their
promotion prospects with reference to
their counterparts in offices outside the
Secretariat | and other comparable
services. We have been informed by the
Government of a series of measures taken
for improvement of promotion prospects of
Stenographers at different levels. These
measures have been listed elsewhere in
this Chapter under the heading "Central
Secretariat Service" Our analysis reveals
that Stenographers in the Secretariat are
at a more advantageous position, as far
as time taken for promotion from one
grade to another 1is concerned, when
compared to their counterparts in the
subordinate offices and almost at the
same position with other .~ comparable
services in the Secretariat. While we
recognise the need that each service
should have redsonable opportunities for
career progression, at the same time we
are of the firm view that. the promotion
prospects of a particular service cannot
be improved at the expense of another

service. We have ~also noted the
observations of the Third CPC that the
experience gained by good Private
Secretaries should continue to be

utilised in the line in ~which such
experience had been gained instead of the
senior and experienced Cs8S officers
branching out into a somewhat differeaent
line at this level. Pursuing the policy
and principles enunciated by ‘our
predecessors to provide adequate
opportunities for career progression in.
their own 1line, we make the following
recommendations to further improve the
promotion prospects of Stenographers at
different levels in the Secretariat:
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- PPS._to Addit. Lgn.alms.gg..,m_i.e,&- .

‘ (1) At present.thehe are only 93
posts of Principal Private Secretary as
against 1367 posts. of Private Secretary
and the average time taken for promotion

from Private Secretary to Principal .

Private is around 13 years. We recommend

that officers holding posts of Additional.

Secretary .or equivalent rank may be
provided stenographic. assistance at the
level of Principal Private Secretary. As
per information furnished by the
Department of Personnel and Training,
this would need upgradation of &5 posts
of Private Secretary to the level of
Principal Private Secretary in the CSSS.
We recommend upgradation of 65 posts of
Private Secretary. to the level. of
Principal Private Secretary. This would
raise the total number of posts of PPS to
158.

.Senior PS;:

N

(ii) Availability of 158
promotion posts of PPS against 1302 posts
in the feeder grade of Private Secretary
appears to be inadequate. With a view to
ensuring that Private Secretaries have
almost the same promotion avenues as are
available to members of other comparabla

-services, we recommend that 25% of posts

of Private Secretary may be placed in the
pay scale of Rs.2500-4000. Such of the
Private Secretaries who are placed in
this pay scale should be known as Senlor
Private Secretaries.

Senior PPS- /

JARLAVA WS W)

(iii) At present Principal

 Private Secretaries do not have any

promotion avenues. With a view to
ensuring their continued availability to
the senior functionaries and meeting
their career aspirations, we recommend
that of the 158 posts of Principal

Private Secretary, 58 posts

(approximately 37% of Principal Private
Secretaries) may be placed/operated in
the pay scale of Rs.3700-5000. Such of
those Principal Private Secretaries as
are placed in this  grade may be
designated as Senior Principal Private
Secretaries and their replacement in this
grade should be made strictly on the
basis of selection. ,

Lateral .entry to CSS:.




°

(6)
(iv) With the acceptance of our

above recommendations coupled with
Assured Career progression Scheme which

-would be equally applicable to C(CSSS8

Officers their promotion prospects would
improve considerably in their own 1line.
This c¢alls for a review of the existing

~practice of lateral entry of C38ss

officers in the level of Section Officer
and Under Secretary. We have noted that
after 1986, promotions to the grade of
Under Secretary are being made on ad hoc
basis because of seniority dispute
between direct recruit and promotee
Section Officers and as a result thereof
no Private Secretary has been promoted as
Under Secretary. It has also been

"reported by the Government that as on

1.7.94, only 17 Private Secretaries were
working as Under Secretaries. On the
other hand, CSS Section Officers are also
facing acute stagnation and the actual
time taken for promotion to the grade of

‘Under Secretary has risen to 16 years as

against the provision of 8 years in the
recruitment rules. Keeping in view the
insignificant number of Private
Secretaries who are working as Under
Secretaries and the stagnation afflicting
C88, we recommend that lateral entry of
Private Secretaries in the grade of Under

Secretary should be discontinued. A

regards entry of Stenographers Grade °C’°
at - the level of Section Officer,
recognising that merit should be
encouraged,” we recommend that only those
Grade °“C” “Stenographers who are graduates
should be allowed to participate in the
departmental examination for the Section
Officer’s grade. Once a Stenographer
becomes a Section Officer on the basis of
LODCE, he can avail himself of the
promotion prospects available to CSSs
Officers. As the CSSS officers would
have promotion opportunities up to the
pay scale of Rs.3700-5000, we recommend
that for direct recruitment at the level
of Stenographer Grade C® the educational
qualification should be rajised to
graduation.

§g¢;.9.n.¢.&¢9.;. .

(v) In regard to second. financial
upgradation under the Assured Career
Progression. Scheme, the (S$SSS Officers
shall be entitled to the same concessions
as extended to CSS. officers in para. 45.27
as a special dispensation.

- Eurther _updradation:
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(vi) The upgradation of posts as
a result of our above recommendationd
would . be a. one-time measure and we
recommend that further upgradations in
future should be made in consultation
with Internal Finance.”
4. One of the recommendations was upgradation of
65 posts of PS to the leyel of PPS and the other one was
placing P$S in-the pay scale of Rs.2500-4000 changing the
nomenclaturé‘ to Senior PS (SPS). Apart from it, 158 pqsts
of PPS are refdesignated as Senior PPS and the
recoﬁmendafions of the IVth CPC was regarding stoppage of
lateral entry of PS to the grade of Under Secretary on the
ground. that the C3$3$S officers by virtue of recommendations
No.(i), (ii) and (iii) ana ACP Scheme would be benefited in
their promotional prospects. The lateral entry has been
causing acute stagnation in the CSS section Officers cadre
and the PS'should'avail promdtion in its own line. These
recommendations are also made applicablé to all Government
departments, which included IFS *B*. The grievance of the
applicants 1is that by lateral éntry the actual time of
their promotion has increased to several years and since
4th CPC recommendations came into effect 59 PSs have been
promoted as Under Secretaries out of total cadre strength
of 147 in the Ministry of External Affairs at the costs of
the Secfion Officers. .It is contended that the duties
attached to the posts of PSs and S0s are absolutely
distinct and different and those of S0s are more onerous,
carrying more responsibilities and as such there cannot be
a comparison to these cadres. The apprehension of the
applicants is that by not~stopping this lateral entry the
PSs would be occupying ét least 50% of the posts of Under
Secretary in the near future. it is cbntended‘that after

hectic consultation and application of mind fhe expert
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committee, i.e., the vth CPC had come to the conclus on
recommending to the Goyernment.of removal of .stoppage of
lateral entry of PS to the.cadfe of CSS S0 for the purbose
of promotion as Under Secretary. The Government have not
accepted the recommendatjons contained in para 45.37 - (iv)
regarding stoppage of lateral entry of PS to the cadre of
S0. It is further alleged that continuance of treatment of
PSS at par with SO despite several opportunities of better
avenues of promotion vide memorandum dated 10.6.99 1is a
discriminatory treatment accorded to them at the cost of
the applicants,’ The applicants contendéd that the
respondents are duty bound to implement the recommendations
of the Vth CPC as a whole as contained in para 45.37 and to
immediately diséontinué the lateral entry of Ps-to arade I
of General Cadre of IFS (B). Relying upon the Constitution

Bench decision of the Apex Court in Purshottam lLal v.

Union of India, AIR 1973 SC 108@, it is contended that

non-implementation of the report of the Pay Commission in
respect of certain posts is violative of Articles 14 and 16
of the Constitution of India. It is further contended that
the PSs. have ehcroached.upon the promotional avenues of the
applicants for being accordeq promotion to the posts of
Under Secretary. The applicants have also questioned the
IVth Pay\Commission’s recommendation to merge the péy scale
of PSS, making it at par with the S0. .It is contended that
on account of interpolation of lists of S0s and PS8s the
opportunity Qf S0s has peen reduced. It is contended that
after having accepted the recommendations relating to PSs
and whereby additional posts. of PPs and new posts of Senior
PPS have been created‘ the lateral entry has hot been
stopped. It is further contended that despite not stopping

the lateral entry the respondents have given the PS an
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option to opt for PPS or Under Secretary, which is

law and this. has left to the choice of the PSs which

amounts to wunfair and unjust . practice. While making

challenge to part (1) of Rule 12 of the Rules ibid it is
cbntendee that the same is discriminatory as promotion in
any seryice must be in their own direct line as an officer
who gains experience in his own line is provided' further
career progression in his own line, benefiting the employer
and maintaining the efficiency and quality of the werk,
whereas the officers who have different job profile cannot
be brought within their line to another service for the
sake' of providing_'them.avenues, what has been exactly
provided in the rules. By referring to the rules if is
contended that 'pertion x~1 to x-2 of Rule 12 (1) is
severable from rest of the portion of the rule 12 and is
liable to be .set, aside and. declered. ultra vires, as
discriminatory and illegal. It is further contended that
the S0s of .grades II and iII have no other promotional
avenues ekcept to have grade I of the General Cadre. It is
also . contended that under the pretext. of exigency of
service and on certification by the controlling authority
it had become possible for those PSs who have falled to
pass the departmental examination to become Section Officer

and further entitled for promotion. to grade I.

5. On the other hand, the respondents in their

reply refuted all the contentions:of the applicants and

.stated that although there has been a recommendation for

dis-continuation of the lateral entry of PS. to the grade of
Under Secretary, but as Rule 12 of the Rules ibid provides
for such consideration the Ministry is following the rule

position as the recommendation of the Yth CPC 1is only
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. recommendatory and it is for'the‘eoyernment to accept i r

not.. Placing . reliance on a ratio of the Apex Court in

Survanarayan. Sahu: v. Council of Scientific & _Industrial

Research, 1998 (2). SCC. 162 it is contended that the

.Government is not bound to adopt all the recommendations of

the Pay Commission@ It‘is.contended that the 0A is. barred
by limitation AS tﬁe recommendations of the Ivth CPC had
beean. médelinkl986-bdt.the same had been challenged only in
the year 1999 without any application for condonmation of

delay or reasonable explanation for delay. It is contended

"that the Ministry of External Affairs though the cadre

controlling authority of IFS (B),. is.not empowered to amend
the rules pertaining to recruitment and service conditions

of any of the grades without. the. concurrence of DOP&T

(including of UPSC and Ministry of Law, Justice and Cbmpany

Affairs) which is the nodal authority for such matters.
Justifying Rule 12 of the Rules ibid it is contended that
both S0s and PSs who have rendéred, 8. yéafs. qualifying

service are eligible to be considered for promotion t6
grade I as merger had taken place w.e.f. 1.1.86 whereby PS
and S0 have been b?oughtlét par in the matter of promotion
to the grade of Undér Secretary as such there 1is no
question of qomparing their qualifications, experience and
job prdfile which'was not the criterion when. the lateral
entry was introduced. As regards the counting of half
service of SPA and full service of PS the same has lost its
significance aﬁter‘ the merger. It 1is contended that
proﬁotion to the grade I to thewpbst of Under Secretary is

considered from the interpolated list of S$S0s/PSs in which

the S0s of a vear are given preference over ‘the PSs of the .-

. same year. Thus the claim of the S0s has been given due

regard in the matter of promotion. As this lateral entry
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had been continuing. for several. years the rules are el

challenged after a 1long labse of time without any
reasonable explanation. of delay and by remaining in force
fof several years, the rules cannot be challenged at this
belated stage, as they had stood the test of time and held
the field over a long period of time. It is contended that
the posts of Under Secretary have not been sliced out for
the PS and the same are filled up by 50 aﬁd PS who are in
the. zone of consideration and no deduction in éhe cadre
strength is done on the ground that the posts are occupied
by ‘the PS. It is contended that the recommendations of the
Vth CPC regarding discontinuation of lateral entry has not
been implemented in CSS also. " The recommendation .of
upgradation of 65 posts of PS to PPS and recommendation of
65 poéts vto\ Senior PPS have Been implemented and the
lateral entry has not been discontinued. It is contended
that the Fundamental.Right of the 80s has not- at all been
infringed as no attempt had been made to take away theif
right for consideration to. the posts of Under Secretary.
If is contended that the recommendation of the Pay
Commission is only an executive instruction which cannot

over-ride the statutory rules framed under Article 309 of

- the Constitution of India. It is further contended that by

the recommendation of the vth CPC promotional avenues of
PSs have been enlarged by introduction of additional posts
of PPS and the Senior PPS which has not been done at the
costs of SO0s. It is lastly contended that vYth CRC gave
recommendations - pertaining to the Stenographers belonging
to €SS and applicable to other service including IFS (B).
since the recruitment rules of IFS (B) are based on the
line of (€8S, there cannot be a question of any change in

the rules unless the same is incorporated in the CSS.
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6. The. jmpleadedAStendgrahers association  of
Ministry of -Ektefnal .Affairé in their counter-raply

contended that the Government haé rejected. the

. recommendation of stoppage of lateral entry as the matter

has been discussed in the 54th meeting .of the JCM of OOPT
and decided. . The rules for Under Secretary Grade I are not
changed and once in operation for such a long time, it
cannot be questioned at a belated stage. The
recommendations 6f the Pay Commission is not binding on. the
Government. It is contended that the Stenographers suffer
more acute stagnation than the SO as the PS of particular
batch will be placed enbloc senior of the same year though
qualified the -examination as LD candidate. As the IVth Pay
Commission’s recomhendépions had been made effective from
1“1.86‘ regarding parity,of pay scale for the purpose of
promotion of Stenbgrapher and PSS the same cannot be
challenged at'this belated séagew As. regards the duties of
Section Officers and PSs it is contended that they are
performing equally. onerous duties. It is contended that
members of General Cadre have risen'to the level of Joint
Secretary but the éame has been denied to the members of -
the Stenographers. According to the respondents their
cadre has no promotional avenues beyond Senior PPS whereas
the Section foicer can rise to the level of Secretary as
such there is more stagnation in the Stenographer cadre
then the Section Officer. It | is contended that
introduction of PPS scheme has improved further the

promotional avenues as interpolating for promotion to Under

-Secfetary as a PS who opts for PPS Scheme is taken within

the 1line of promotion to the post of Under Secretary and

these posts are to be occupied by the S0s. As regards the
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‘ occupation of the posts of Under Secretary b& the PS ca .

7 it 1is contended that it is le;s than 15%. The Goverﬁment

of India has not accepted the recpmmendations of stoppage

of lateral entry of PS as promotional prospects of PSs have

not been increased with the introduction. of. the PPS Scheme

- and feeder cadre in Stenographer cadre faces an acute
stagnation. It is contended thaf the prayer of the
applicants for deleting a portion of Rule 12 is not legal
and is barred by the doéthine of severabllity and aforesaid
| doctrine does not apply to a subordinate legisiation as the
statutéry provision is inextricably attacheq.and to delete

hf a portion of the rule is uhjust and for this the learned

counsel for the impléaded respondents relies upon the ratio

of the aApex Court in Harakchand v. Union of India. AIR

1970 SC 1543 and M/s.__Laxmi Khandsari_ v._ _State of U.P.,
AIR 1981 SC 873. It is further contendéd that the
recommendation of a Pay Commission is not binding upon the
Government and for this relianhce has been placed on A.K.

Roy . v._ Union of India, AIR 1982 SC 710. It is contended

that intérpolation-of entry to grade I under the rules ibid
«4\&7/ has been continuing for long years and. IFS (B) RCSP Rules,

1964 have been made applicable to all the Ministries

concerned because it follows the CSS pattern..

7. The applicants in their rejoinder. have
reiterated their contentions taken in the OA.
8. We have carefully considered the contentions

of the rival parties and perused. the material on record.
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9. As. regards the Vfifst. contention of e
applicants that in pursuance 6f the IVth CPC the merger of
pay scale 6f SPA and PS and.bringing,it.fo the equivalent
pay scale of Séction Oofficer had adversely affected the
promotional avenues. of the applicants as the actual time
taken for promotion to grade I as Under Secretary has
become 15 years instead of 8 years as stipuated in the
recruitment rules .and on account of this merger the
Stenographers hég been considered at par with SO to Grade I
is concerned, we are of the confirmed opinion that the

recommendations of the. IVth .~ CPC and its subsequent

implementation by the Government by merging the two pay

scale of Stenographers cadre and bringing it at par with

the S0 has not been challenged for these long years and as

such now once the decision of the Government has been

.implemented it would not be in the fitness of things and in

the interest of service to unsettle the settled position.
Apart from it, the belated claims of the applicants to
challénée» the merger and question the decision of the
Government on the basis of the recommendations of the Ivth

CPC would be clearly barred by limitation as envisaged

-under Section 21 of the Administrative Tribunals Act, 1985.

Apart . from it, a conscious decision was taken to merge the
pay scale of SPA and PS which is done away with the
requirement of half of the service of SPA and full service

as PS to be reckoned for the purpose of giving them

promotion and as such for all practical purposes including

promotional avenues to the next higher grade of grade I the

pay scales have been merged. The contention of the learned

counsel of the applicants that there was’ difference in
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qualification, experience and job>pfofile cannot be of—any
sigﬁificance and ‘relevancevto the present controversy of
discontinuation of laterél entry.

10. another challenge by the applicants is that
the respondents, i.e., Governmeng despite the
recommendations made by the Vth CPC relating to CSS Servicé
which equally apply to the IFS (B) have not accepted the
recommendation containing in. clause (iv) of paragraph 45%.37
regarding discontinuance of lateral entry of P3 to the
grade of Under Secretary without any Justification. In
this background it is contended that the recémmendations of
the Vth CPC are to be accepted as a whole and once the
recommendations contained in para 45.37 (i), (ii) and (iii)
have been accepted the remaining recommendation for
discontinuing tHe latéral entry is not justified and shows
arbitrary action of the respondents. It is further
contended that the PS should get promotion in its own line
and should nof have encroached in a different line to
affect the promotional avenues of S0 cadre for thé purpose
of getting prémotion to Grade I which would amount to
encroachment to their cadre resulting in reduction of
promotional avenues to the applicants. On the other hand,
the respondents plea that the recommendations of an
administrative body iike vth CPC is not binding upon the
Government and it is for the Government to decide what
recommendation = should be accepted or not. It is further

contended that Rule 12 of the Rules ibid are statutory in

‘hature framed _under Article 309 of the Constitution of

Iindia and would over-ride any administrative .instructions
or administrative recommendations of the vth CPC. apart

from it, it is contended that the recommendations of the
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CPC is based on the line of €8S. Their cannot b any
question of change in the recruitment rules of IFS (B)
unless the  changes .are made in CSS. It is further
contended that the request made by the. JCM redarding
stoppage of lateral entry has also not been acceded to. We

agree with the contention of the respondents to the extent

that the recommendations of the Vvth CPC cannot be enforced

upon the- Government as. the Government has every right to
accept or not to accept the recommendation but tGere should
be some justified reasons to resort to such an action. In
the present cése, though admittedly the recommendations
made by the Vth CPC was to stop the lateral entry of PS in
the gréde of Under Secretary bgt the same has not been
agreed to by the Gerrnmentlon the ground that there exists
é stafutory rule, i.e., Rule 12 of the_Rules ibid which
permits laterél entry of PSS into érade of IFS General Cadre
and as these rules are statutory framed under”Article 309
of the Constitution, the same would over-ride any
administrative instruction or decision of an executive body
like vth CPC. In this view of ours we are fortified by the
ratio of the Apex Court invgggggggngzgai§, case (supra)
wherein the CSIR has not accepted all the recommendations
of the Il1lrd CPC and the decision was held to be illegal.

The resort of the applicants to the ratio in Egggngggm

Lal’s case (supra) will be of-no avaél to them as the facts

therein are distinguishable as in that case the Government

has accepted the recommendations in ' respect of the

.employees except a few which was held to be a case of

discrimination under Articles 14 and 16 of the Constitution
of India. .In the instant case the Government has not at
all accepted the recommendations and the same was also not

accepted .in CSS in view of Rule 12, which permits lateral
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entry of PS$ to be included in the Grade I cadre of WNpde
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Secretary. In a judicial review the Tribunal would not

.have any jurisdiction to direct the respondents, i.e., the

Government to accept the recommendation No.(iv) in para
45.37 of Vth CP in absence of any proof of arbitrariness

and discrimination as alleged by the applicants.

1. The next confention of the applicants Iis
that by the lateral entry their promotional avenues had’
been adversely'.affected and the PSs have taken over a
substantial poftion of their promotiqnal quota. for the
posts of Under Secretary in grade I. We find that tﬁe
promotion .to the grade of Under Secretary is considered
from an interpolated list of eligible SO0s and PS8s in which
80s of the particular year are given prefefence over the
PSs of the same year in placement to the interpolated list. .
As such the S0s are given due regard in the matter of
promotion. It is also not a case that any PS who had been

promoted to the post of Under‘Secretary has been found to

-have discharged his functions in a less efficient manner to

come to the conclusion that the PS would not be in a
position to discharge the responsibility with experience.
We also find that no deduction in the cadre strength on the
ground that, the posts are occupied by the PS which could
have affected the promotional avenues of SO for prsmotion
to grade‘I of IFS (B). While according promotion to the PS
in grade I the fules are followed and only after the PS is
found suitable and eligible conforming to the criteria, is
promoted. There has not been an infringement of the
Fundamental rights of fhe SO0s -as they are still considered

for the post of Under Secretary and their promotional

avenues have not been affected or reduced in any manner.
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The aforesaid pfomotion.is accorded to the PS under Rule 12
of the Rules ibid which has béen duly approved by the DOPT
and UPSC. We also find that with the introduction- of ACP
and in situ promotion schemes which have been implemented

in the Ministry of External ﬁffairs also the allegation of

' the applicants regarding stagnation in their grades appears

to be imaginary and not well founded. ‘In fact the PS

promoted as US constitute only 28% as compared to the SO0s

promoted as Under Secretary i.e. 72%. For example 19
vacancies -filled up aufing 1988-89 only six PSs have been
promoted whereas 13 S0s have been promoted. Another aspect
of the casé which indicates towards the fact that the
contention of the applicants régarding‘deduction in their
promotional avenues and stagnatjon‘is that the existence of
the recommendations of Vth CPC regarding PPS and Sr. PPS
and iconsequent option for the PS to opt for PPS or Under
secretary there had been a reduction in the strength of PSS
being competing for the post of Under Secretary and this
has. also enhanced the promotional avenues of SO0s. The
creation of posts of PPS is not adverse to the S0s as none
of the posts of Under Secretary have been taken to create
additional posts of PPS. In. pursuance of the
recommendations oniy 302 of the posts of the PPS will be
upgraded to Senior PPS and will not result in any cut down
of the posts of PS. The promotional avenues of PS have
been increased not at the cost of S0 and this would not
amount to any infringehent of articles 14 and 16 of the
Constitution of India. The PPS Scheme.and option in our
view have also narrowed the number from the feeder cadre of
PS  and has enhanced the.promotional avenues of SO0s. From
the figures drawn out By the impleaded Stenographers

association. it becomes clear that even after the PPS Scheme
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and continuation. of lateral entry 28% of the postsg ¥
gone to PS and 72% to S80s, as such the contention of the
applicants that there can be.a situation where 50% of the
posts in future will go to Stepographers cadre is not as
per the record and is also. pot well founded. Regarding the
plea that promotionali prospects of a particular cadre
cannot be improved at the expenses of another cadre will
not be tendble in the present circumstances as on merger of
PSS and. SPS w.e.f. 1.1.86 they have been brought raf par
with the SO0s and in the instant case both the cadres belong
to the same cadre i.e. IFS (B). We gé along with the
contention of the Stendgraphers Association that.the Govt.
of India 'has not.accepted the reéommendations firatly as
there is a statutory provision Qnder the rules and secondly
promotional proépects of PS have hot been increased with
the introduction of PPS Scheme resulting in stagnation in
the Stenographer, cédre. This has regulted because of
non-creation  of additional posts to upgrdafion of existing
posts of PS. In our view the Government taking éll these
factors into consideration have decided not to accept the
recommendations of stopping lateral entry of the
Stenog}aphers toberade I. In our view there has not been a
reduction in the promotiohal avenues of S0s for promotion
to Grade I and the Stenographers have not encroached upon
their promotionél avenues in grade I. Rather the S0s are
still given preference over the PSs for according promotion
to grade I as Under Secretary. As such the contention of

the applicants is not well founded and is rejected.

12. The applicants have also challehged a
portion of Rule 12 of the Rules ibid, which permits lateral

entry to PSs for their promotional avenues to grade 1 to
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the posts of Under Secretary by contending that the rule™is
discfiminatbry as the promotion in any service should be in
fhe ‘direct line and the}officers who gained'experience in
their own line are provided further progression and
promotion benefiting the employer and helping efficiency
and quality of out put of work as the job profile of SO0s
and PSs are different they cannot be brought within their
line to anofher service at the costs of the applicants for
providing them promotional avenues. It is also contended
that the mode of job and requirements of the $S0s are
different and higheé than the PSs and the PSs who fail to
pass the examination become Section Officers and can
compete with thev S0s for Grade I promotion on. the
satisfaction of the controllingAauthority dispensing with
the requirement of rendering two vears working experience
as SO; .It‘is pointed out by the learned_counsel of the
respbndents and the Stenographers Association that these
rules had come into fofce in 1964 and also in the rejoinder
to the amended application the applicants have admitted
that »the first time PS got into General Cadre in 1972-73.
The applicants despite knowing this discrimination in the
Rules have kept silent for such long years allowing the PSs
t.o become Under Secretary and had only raised this issue in
the vyear 1999 téking resort to the recommendations of the

vth CPC and on the ground that their representation was not

‘disposed of by the respondents. As per the provisions of

Section 21 (2)(a) and (b) the Tribunal has no jurisdiction
wheﬁe the grievance in respect of which an application is
made had arisen by reason of any order made at any time
during the period of three years immediately preceding the
date on which the jurisdiction, powers ahd authority of tﬁe

Tribunal becomes exercisable under this Act, i.e., w.e.f.
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1.11.1985. Applying these provisions to the present dsa
we find that the action of the applicants in challenging
the vires of the rules which had come into existence in the
yvear 1964 and also the action of bringingiin PSs in grade 1
which had' started in 1972~73 falls beyond the prescribed
period. envisaged under the statutory rules which have come
into effect in 1964 but the grievance is made by the
applicants only in the gear 1999. As such the Tribunal has
»noA jurisdiction to go into thé grievance of the applicants
regarding the vires of the Rule 12 ibid. The claim of the
applicants is also liable to'be rejected on the ground that
thé rules of 1964 ibid has stood the scrutiny of time for
all those long years and as a result of various officers
.have been promoted to the Grade I. The aforesaid rule is
in .existence for last several years and had been uniformly
applied in all the ﬂinistries.concerned.of the Government

of India. The applicants seek modification of the rule

whereby certain portion of Rule 12 is prayed to be declared

as illegal discriminatory and unconstitutional. This rule
has been fraﬁed undeh Article 309 of the Constitution and
after hectic consultation with - the ODOPT and  other
Government departments having an objective to enhance the
promgfional avenues of PSs the aforesaid rule doeé not

prescribe any discrimination by providing lateral entry to

the PSS as this has not affected the promotional avenues of

the applicants. The provision that the PSs who have not

worked as S0s owing to exigencies of service the rule takes
care of S0s as in the interpolated lists they are placed
enbloc - senior to P8s for consideration of promotion to
grade I to the post of Undef Secretary. We also find that
the work of PS and 80 is equally important. PSs have also

been assigned onerous duties like S0. Apart from it, once

’

'
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PS and SPA the parity has been accorded to them vis-a-vis

S0s  and this would hold good also for the next promotional

" avenues of Grade I irrespective of the duties etc. As the

question before us is not of involving equal pay f&riequal
work but parity for the purpose of ‘promotional' avenues .
The policy decision of the Government cannot be interfered
by the Tribunal if it is not found arbitrary as held by the

Apex Court‘in Director, Lift Irrigation Corporation Ltd., &

Others v. P.K._ _Mohanty & Others, 1991 (1) SCALE 399. The

challenge- to the rule is also likely to fail on the ground

that the doctrine of severability does not apply to a
subordinate 1legislation since the statutory provision is
iﬁextricably attached and the prayer of the épplicants to
delete the portion of Rule 12 cannot be sustained. The
contention of the learned counsel for the applicants that

as. the respondents admitted in para 5.26 that the portion

x-1 to x-2 of the rule is severable would be of no help to

them as we find no arbitrariness and discrimination to the

-applicants by way of providing promotional avenues to

Stenographers cadre to -Grade-I. As such the challenge to
the rule made by the applicants is not well founded and is

not legally tenable.

13. We also find-that these rules have not been
Challenged by the applicants during all these long vears by
making | a representation to the Govérnment. It Qas
incumbent upon the appliéanﬁs to have moved to the
Government persuading them to reconsider the Lssue but ¢he
same had}not been done and subsequently when a favourable
recommendation with regard to stoppage of lateral entry by

the Vth CPC was given their action to resort to challenge

-
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the rule is not,justifiableAatAthis highly baslated stage,
when the applicants have not been subjected to any

discrimination or. _any' arbitrary action and their
promotion to grade-l.

1l4. Having regard to the above discussion and
the reasons recorded, we find no merit in the 0A and the
same is accordingly dismissed. The interim order passed on
8.9.99, subjecting the promotion to the final outcome of

this 0A, is also vacated. No costs.
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(Shanker Raju) o (V.K. Majotra)
Member (J) © Member (A)
’San.’

et e r— R




