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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH: NEW DELHI

OA 1770 of 1999

New Delhi , this the day of December,

HON'BLE SH. S. P. BISWAS, MEMBER (A)
HON'.BLE SH. KULDIP SINGH, MEMBER (J)

Mrs, Jasbir Kaur Dang
R/q 794-3,''A, Gal i No.B,
-Arakashan Road. Paharganj,
New Delhi-110 001 ,

1 999

By .Advocate Shr i G.K. .Aggarwa!.

Versus

1 . Union of India through
Defence Secretary,
South Block, DHQ PO.
New Delhi-110 Oil ,

2. The Chief .Administrative Officer &
-.IS rirg.).

Ministry of Defence.

C-I I Hutments, DHQ PO,
New DeIh i-110 Oil ,

By Advocate Shri P,H, Ramchandani.

- order .

By Hon'bIe Shri Kuldip Singh, Member (J)

,App I i can t

Respondent s

The appl icant has fi led this O.A whereby she is

assai l ing an , order dated 3.5.1999 fixing her sen i or i t y

Wi th effect from 25.6,66 whereas she claims that she was

appointed as Lower Division Clerk (hereinafter referred to

as LDC) in the .Armed Forces Headquarters in a temporary

capacity w.e.f. 4.2.64 and she is entitled to count her

services with effect from 4.2.64 when she joined the

service and as such, she has prayed that the impugned

order be set aside and respondents be directed to comply

Wi th the Tribunal's final order dated 20.2.99 passed in OA

No, 724 of 1995 ent itled Jasbir Kaur Dang Vs. U.O. I . As

the compl iance of the said order can'be done only in case

the appl icant's seniority is counted as LDC since 4.2.64

L
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she has also prayed for a!! consequential rel iefs

2  We are quite at pain to note that the appl icant

has come to the court for the 5th time ever since the year

1975. The case has a chequered history.

.q The facts in brief are that the appl icant was

initial ly offered an appointment for the post of LDC on

purely provisional and temporary basis vide .Annexure A-3

and there was a condition that she was to qual ify the next

iiPSC Clerks' Grade Examination for regular temporary

continuance. I t wi l l not be out of place to mention here

that the respondents had also constituted a service known

as .AFHQ Clerical Service Scheme and framed rules also

known as AFHQ Clerical Service Rules, 1968 which came into

effect from 1.3.68. The condi tions governing clerical

■service prior to 1968 were regulated by various

administrative instruct ions since there were no rules for

the appointment of clerks in the AFHQ Clerical Service.

Appl icant is also one of the case who was appointed prior
to coming to the force of the AFHQ Clerical Service Rules.

4  According to the AFHQ Clerical Service Rules,

the seniority of an employee is to be considered from the

date of confirmation. This si tuation was chal lenged by

some of the simi larly situated employees in a Writ

Peti tion before the Delhi High Court and the Hon'ble Delhi

High Court by a Single Bench decision had directed that

the appl icants who were employed earl ier were entitled to

the seniority from the date of their cont inuous service.

The judgment of this Single Bench was set aside by the
h.
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.giv.sion Bench. However, the parties went to the Hoh'ble
'supreme Court in Civi I Appea! where the judgment of the
Single Bench of the Delhi High Court was restored. The
Hon^ble supreme Court also observed that the appel lants
who joined service befoe the coming into force of rules
are to be governed by those memorandums and had the right
to have their- seniority determined accordingly. That
being their right, the rules cannot take it away to their
prejudice. .The Division Bench was, therefore, clearly in

in directing that the seniority shal l fol low their

respective confirmations. The memorandum in guestion
which, was rel ied upon by the Single Bench of the Delhi

High Court as we I I as by the Hon' b I e Supreme Court was
dated 21.12.1963 and the same has also been annexed as
Annexure R-V along with the counter.

5  The appl icant's grievance is that despite the

fact that in the case of D.P. Sharma Vs. U.O. I [1989

Supp(1 ) see 2443 it was decided that the seniority is to
be considered from the date of appointment but the

respondents did not count the appl icant's seniority from

the date of appointment but counted-it from 25.6.1966 when

she cleared the UPSe Clerks' Grade examination. As such,

the appl icant fi led an OA 724/95 to claim seniority w.e.f.

4.2.64 in terms of D.P.Sharma's case and one Mr. Sher

Singh who was simi larly placed had also claimed seniority

though his OA was rejected. He then fi led an appea!
before the Hon'bIe Supreme Court and Hon'ble Supreme Court

al lowed his appea! directing the respondents that the

judgm.ent in the case of D.P. Sharm.a's case (Supra) should

also be appl ied in the case of Sher Singh. So in view of

the order of the Hon'ble Supreme Court, the appl icant also
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rayed in her OA. 724./95 that she is also simi larly p i ac
ike Sher Singh and she should be given the same benefit

given to Sher Singh. The Tribunal al lowed the OA by

i ts, .fioal ..order dated 22.2.199Q and observed that since
respondents themselves admitted in para 3 of their reply
that the appl icant "is simi 1ar!y p1aced as Sher Singh
(appl icant in OA NO. 1.590,/88) , so the responden t s were
directed to give the same benefit as given to Sher Singh
by the Hon'ble Supreme Court . But despite that it
al leged that the seniority was not given to the appl icant
vu.e.f. 4.2.64 and she was given seniority w.e.f.

I

25.6.66.

6  . She further al leges that after the judgm.ent in

the case of D.P. Sharma, the respondents ought to have
antedated appl icant's promotions to UDC and A.sistant

grades from 24.3.75 and 7.12.82 to 1972-73 and 1981
respectively. However, they post-dated the same to

13.1.77 and 12.9.86 respectively, ingress and wi lful
violation of Supreme Court's judgment in D.R. Sharma s

case. Mr. Sher Singh^s case and the final order passed by

the Tribunal in the case of appl icant on 22.2.99. So she

has prayed that she should be assigned seniority as LDC
4,2.64 and al l consequential benefits flowing from

the same should also be a!lowed to her.

7  The respondents further stated that as per the

Judgment in the case of D.P. Sharma and the Judgment of

the Single Bench of the Delhi High Court for fixing the

seniority of those LDCs who were employed upto 29.2.1968

"shel l , he determined as per the Memorandum of 21.12.1963

nf the D«=»fence Ministry which incorporated that the said
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principles had been appl ied and i t was observed that the

'Seniority of the petitioners in those cases shal l be
decided by the length of service, i .e., from the date of

joining the .Armed Forces Headquarters as LDCs.

0  In paragraph 4 of the counter, the respondents

have also quoted relevant paragraphs of the Memorandum

dated 21.12.1963 which governed the clerks who joined

service on 22.12.1959 or thereafter and the said

paragraphs are reproduced hereinbeIow;-

" ic) Persons who Joined .Armed Forces
•  Headquarters (including Inter Service

Organisations) as Lower Division Clerks on 22nd
Dec. 59 or thereafter wi l l reckon their seniority
in that grade from the date on which they joined
Armed Forces Headquarters (incIuding Inter
Services Organisations).

(d ) The i nter-se sen i or i ty of candidates
..appointed to AFHQ Clerical cadre on the resul ts of

■' Clerks' Grade Examination conducted by the UPSC,
except those already employed in .Armed Forces

"  Headquarters (including Inter Service
Organisations). wi l l be regulated acco rd i ng to
their rank in the examination

g  So the respondents pleaded in compl iance of the

directions given by the Hon'bIe Supreme Court that they

have appl ied the memo of 21 .12.1963 and since the

appI icant was appointed as LDC on regular basis only on

the basis of the results of the UPSC Clerks Grade

Examination, 1965 w.e.f. • 25.6.66, so she has been

correctly assigned her seniority w.e.f. 25.6.66 and as

such they have prayed that the appl icat ion meri ts

d i sm i ssaI .

10. We have heard the learned counsel appearing for

the parties and have gone through the records.
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■^ ■1 The learned counsel for the appl icant submitted

^/?hat vide Annexure A-1 the appl icant was offered an
\

appointment on 1 .2.1964 and she Joined the services on

4.2.1964. Thereafter, she had cleared the typing test

conducted by the department and vide Anne.xure .A-4 dated

10.2. 1965 her appointment was issued appointing her as an

I DC i n a 'temporary' capac ity with ret rospec t i ve ef fee t,

j  e. . w.e.f. 4.2.6,4. So the learned counsel for the

apDl leant submitted that though she was initial ly offered

/provisional temporary' post with a special rider that it
wi l l not confer , any title to regular temporary or

permanent employment but after she had qua 1 ified the
typing test, , temporary status was accorded to her vide

Anne.xure A-4 issued on 10.2. 1965 so she is entitled to

oount her service w.e.f. from 4.2.1964.

12. In reply to this, the learned counsel appearing

for the respondents submitted that appl icant's appointment

was purely provisional and temporary one and this
1

prov i s ! ens ! snd "tsrnporsry sppo i ntrnent csnnot b© cons i dsrsd

for the purpose of assigning seniority and it cannot be

counted. As far as the Judgments given by the Single

Bench of the Delhi High Court and by the Hon'bIe Supreme

Court are concerned, it is agreed by the counsel for the

respondents that the appl icant who was appointed before

the coming into force of the A.FHQ Clerical Service was

governed by the memo dated 21 .12.1963. However, the

counsel for the respondents emphasised that since the

appointment held by the appl icant was "provisional " and
\ i

"temporary" and there was a special rider attached to it
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that it ,wi l l not confer any title to regular temporary or

^'permanent employment, so she is not entitled to claim the

sen i or i ty.

13. !n reply to this, the learned counsel for the

appLicant again submitted that as per the judgment in the

case of D.P. Sharma (Supra.) and fol lowed by other

judgme.nts such as Sher Singh and order passed by the

Tribunal on the appl ication of the appl icant herself, she

.is entitled to get the benefit of the Judgment given in

the case of D.P. Sharma and her seniori ty is to be

counted on the basis of the length of service, i .e., from

the date on which she has joined the .Armed Forces

Headquarters and as such, her seniority should be counted

f rom 4.2.1964.

14. - ^rom the rival contentions of the parties we

..find that the quest ion which arises to be determined is

whether in case of appl icant the fixation of seniority by

the respondents as per the impugned order Annexure .A-1 has

been rightly assigned after she had qual ified the UPSC

Clerks' Grade Examination or she should have been given

benefit of the memo quoted above and her seniority should

have been assigned from the date she had joined the .Armed

Forces Headquarters. Undoubtedly, the Hon'ble Supreme

Court in D.P. Sharma's case whi le upholding the judgment
; r

of the Single Bench of the Hon'ble Delhi High Court had

held that as per the memo of 21 . 12.1963 the persons should

be given seniority from the date on which they joined the

.Armed Forces Headquarters.

IW'
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\
theFrom the impugned order it reveals t at

15,

^Respondents have divided the employees into two

categories; one fal l ing in clause 'c' and the other in

clause ■ d ■' of the memo quoted above and in case we

consider that the appointment offered to the appI icant

vide .Annexure .A-3 had continued to be governed by the same

terms and cond i t i ons ti l ! she had qua I i f i ed the UPSC

Clerks' Grade Examination then probably she would have

been governed by paragraph 'd' quoted above and then her

seniority should have been assigned w.e.f. the date she

had qual ified the. UPSC Clerks Grade Examination, i .e. ,

w.e.f, 25.6.66. But in this case since there is a letter

dated 10.2. 1965 which is in the form of an appointment

...order issued from the office of .Assistant Chief

Adm i n i s t rat i ve Of f i cer appo i nt i ng t he appI i cant as LDC i n

+ 1-10 .Armed Forces Headquarters in a temporary capacity

w.e.f, 4.2.64, . that shows that thi.s order dated

10.2, 1965 had superseded the appointment offer issued to

hgp vide order dated 1 .2.1964, .Annexure ,A~3.

16, For this conclusion we shal l refer to an

apDo i n t men t offer da ted 1 .2.1964, .Anne.xure .A-3 i tself

where clause ( i i ) of the terms of appointment shows that

when a post was offered it was made clear to the appI icant

that she wi M be required to qua I ify in the next UPSC

- Clerks' Grade Examination even for ' regular temporary

continuance" , fai l ing which her services are l iable to be

terminated forthwith. However, the departme.nt chose to

appoint her in a temporary capaci ty vide .Annexure .A-4

dated 10.2.1965. In this letter the word ' pros'i s i ona I '

which was fol lowed by conjunctis'e 'and' then word

temporary' which had appeared with word provisional ' in

\sa/
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Annexure A-3 is conspicuously missing m the letter da
Jfe-.a-iges, which shows that by letter dated 10.2.1965 the
department had taken away the disabi l ity and had accorded
a  temporary status to the app1 icant with effect from
4.2.1964.

17 „ ...—We may further add that in the letter dated

1 .2.1964.. Annexure A-3 in clause (i i) of the term- of
appointment the appl icant was required to qual ify m the

next UPSC Clerks' Grade Examination for regular temporary

continuance' _.and it was very much clear to the department

that by 10.2.1965. she had not passed the UPSC Clerks
Grade Examination, sti l l the department had accorded her a

temporary capacity status. That means either the
department had dispensed with this condition or had

granted her exemption from this test and 'temporary
capacity' status had been accorded to her.

18. Though Shri Ramchandani had emphasised that in
the case of appl icant clause 'd' . of the m.emo dated
21 .12.1963 was appl icable and it is only after she had
qual ified the UPSC Clerks' Grade Examination her seniority

had to be fixed from, date of the result of the
examination. But, as we have already observed that as per

the terms of appointment contained in Annexure A-3 passing

of the UPSC Clerks' Grade examination was essential before

granting her temporary status and since that had been
granted before passing of the UPSC Clerks' Grade
Examination, so the appl icant wi l l straightaway be

governed by clause 'c' of the memo dated 21.12.1963 and
VvAX-

L



her seniority has to be reckoned from the dale on wh\i
f^he had joined the Armed Forces Headquarters as a Clerk,

i  « w.e.f. 4.2.1964 as per Annexure A-4.

19, The approach of the department adopted in the
case of the appl icant for the purpose of fixing the

I  j. oc R RR th^ dsts whsn shs
seniority taking the date as 25,6.66 as tn. oa

had passed the UPSC Clerks' Grade Examination is an
erroneous one and as such the impugned order is l iable to
be quashed. It appears that the respondents whi le

rC calculating the services of the appl icant had probably not
taken care of the order da ted 10. 2. 1965 , .Annexure A-4,

that is why they have given her seniority from the date
when she had qual ified the UPSC Clerks' Grade Examination

and not from the date when she had joined the Armed Forced
Headquarters as a Clerk. So we are of the considered

opinion that she has also to be given benefit of her
continued service from 4.2.1964 for the purpose of

sen i or i ty.

20. Accordingly we set aside the impugned order

dated 3.5.1999 and quash the same and al low the OA with

the fol lowing directions;-

( j) jhe seniori ty of the appl icant shal l be

counted w.e.f. 4.2.64 as per her date of joining of

serv i ce as per Memorandum dated 21 . 12.1963.

( i i ) We futher al low al l the the consequential

benefi ts flowing from refixing of her seniority w.e.f.

4.2.64.
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The order sha!! be comp!ied within a

Qorind Of 3 months from the date of receipt of a cop,
this order;

i'w) No order as to costs.

CKUliDIP SINGH)
MEMBER tJ)

(s .p

MEMB^iA) -

Rakesh


