CENTRAL ADMINISTRATIVE TR!BUNAL
PRINCIPAL BENCH: NEW DELH!
4 ' OA 1770 of 199Q

New Delhi, this the (?{A day of December, 19Qg

HON'BLE SH. S. P. BISWAS, MEMBER (A)
HON'BLE SH. KULDIP SINGH, MEMBER (J)

Mre. Jasbir Kaur Dang

R/o 7843/4, Gali No.B,

Arakashan Road. Pahargani,

New Delhi-110 001, . ..Applicant

By Advocate Shri G.K. Aggarwal.
Versus

1. Union of India through
. Defence Secretary,
South Block, DHE@ PO
New Delhi-110 Ot1,

N

The Chief Administrative Officer &

A8 (Trgl ),

Ministry of Defence.

C-11 Hutments, DHQ PO,

New Delhi-110 011, . .Respondents

By Advocate Shri P.H. Ramchandani .

LORDER

By Hon'ble Shri Kuldip Singh, Member (J)

The applicant has filed this 0OA whereby she is
assailing an, order dated 23.5.19Q9 fixing her seniority

with effect from 25.6.86 whereas she claims that she was

appointed as Lower Division Clerk (hereinafter referred to
as LDC) in the Armed Forces Headauarters in a temporary
capacity w.e.f. 4.2.64 and she is entitled to count her

‘services with effect from 4.2 .64 when she joined the

service and as such, she has prayed'that the impugned
- order bs set aside and responéents be directed to comply
with the Tribunal’'s final! order dated 20.2 QQ passed in 0A
No. 724 of 1985 entitled Jasbir Kaur Dang Vs, U.0.1. As

the comp!iance of the said order can'be done only in case

the applicant’'s seniority is counted as LDC since 4.2 84
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and she has also prayed for all consequential reliefs.

i
2. We are quite at pain to note that the applicant
has come to the court for the 5th time ever since the year

1875. The case has a chequered history.

w

. The facts in brief are that the applicant was
initialtly offered an appoiﬁtment for the post of LDC on
ywirely provisional and temporary basis vide Annexure A-3
and there was a conditioﬁ that she was to qualify the next
HPSC Cierke’ Grade Examination for regular ‘temporary
continuance. It will not be out of place to ment ion here
that the.réspondents had also constituted a service known
as AFHQ C!ericalv Service Scheme and framed rules also
known as AFHQ C!erical.Service Rules, 18688 which came into
effect from 1.2.88. The conditions governing clerical
Rarvice prior' to 1968 were regultated by var ious

administrative instructions since there were no rules for

the appointment of clerks in the AFHQ Clerical Service.
Applicant ic alspo one of the case who was appointed prior

to coming to the force of the AFHQ Claerical Service Rules.

4. According to the AFHQ Clerical Service Rules,
the seniority of an employee is to be considered from the
date of confirmation. This sjituation was challenged by
some of tﬁe similarly situated employees in a writ
Petition before the Delhi High Court and the Hon'ble Dethi

High Court by a Single Bench decision had directed that

th

D

applicants who were employed earlier were entitled to

the seniority from the date of their continuous service.

The judgment of this Single Bench was set aside by the
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Bivision Bench. However, the narties went to the
Supreme Court in Civi! Appea! where the judgment of the

Ringle Bench of the Delhi
Hon’bie Supreme Court als
who joined service befoe
are to be governed by thos
to have their: seniority
being their right, the rul
prejud?ce. The Division B
error in directing fhat th
respective confirmations.
which was relied upon by
High Court as well as by

dated 21.12.1963 and the

High Court was restored, The
o observed that the appel lants

the coming into force of rules

v}

e memorandums and had the right
determined aﬁcordingly. That
es cannot take it away to their
ench was, therefore, clearly in
e seniority shall follow their

The memorandum in question
the Single Bench of the Delhi
the Hon ble Supreme Court was

same has also been annexed as

Annexure R-V along with the counter.

5. The applicant’s grievance is that despite the

fact that in the case of D.P. Sharma Vs. u.0.! [1988
~

Supp{1) SCC 2441 it was decided that the seniority is to

be oconpsidered from the

she cleared the UPSC Clerk

the applicant filed an OA 7

I
N

84 in terms of D.P.Sh
Singh who was similarly pl
though his 0A  was reject

hefore the Hon'ble Supreme

allowed his appea! direc

indgment in the case of D.

alse be applied in the cas

date of appointment but the

s’ Grade examination. As such,
24/95'to claim seniority w.e.f.
arma’s case and one Mr . Sher
aced had also claimed senijority
ed. He then filed an appeal
Court and Hon'ble Supreme Court
ting the respondents that the
P. Sharma’'s case(Supra) should

e of Sher Singh. So in view of

the order of the Hon'ble Supreme Court, the anplicant alseo
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" gsenicrity of thos

4.

rayed in her OA 724/85 that she is-also simitarly placg
Nlike Sher Singh and sheishould be given the séme benef
as aiven to Sher Singh. The Tribunal allowed the 0A hy
ite fina!  order dated 22.2.1999 and observed that since
ragpondents themselves admitted in para 3 of their reply
that the app!icant i simiiarty placed as Sher Singh
(applicant in OA NO. 1590/88), so the respondents were
directed to give the same bénefit as given to Sher Singh

hy the Hon’b|el~8upreme Court. But despite that it is

‘alleged that the seniority was not given to the app!licant

w.e. f. 4.2.64 andl she was given senicrity‘ w.e.f.
25.68.66.
B. c e She further alleges that after the judgment in

m

the case of D.P. Sharma, the respondents ought to have
antedated .applicant’s promotions to UDC and Asistant
grades from 24.3.75 and 7.12.82 to 1972-73 and 1981
resnectively. However, they post-dated the same to
13.1.77 and 12.9.88 respectively, in gross and wilful
violation of Supréme Court’'s judément in D.P. Sharma’s
case, Mr. Sher Singh’s case and the fina! order passed by
the Tribunal! in the case of applicant on 22.2.99. So she
has prayed that she should be assigned seniority as LDC

w. a.f. 4.2.84 and all consequential benefits flowing from

the same should also be allowed to her.

T, The respondents further stated that as per the
judgment in the case of D.P. Sharma and the judgment of

the Single Bench of the Dethi High Court for fixing the

@

LDCs who were employed upto 2Q.2.1968
<hall..he determined as per the Memorandum of 21.12.19863

of the Defence Ministry which incorporated that the said

o
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principles had been applied and it was observed that the
§seniority of the petitioners in those cases shall be
decided by the length of service, i.e., from the date of
joining the Armed Forces Headquarters as LDCs.

g, : In parégraph 4 of the counter, the respondents
have also quoted relevant naragraphs of the_ Memorandum

dated 21.12.1983 which governed the clerks who joined

service on 22.12.1959 or thereafter and
naragraphs are reproduced hereinbelow: -

"(¢) Persons who joined Armed
Headguarters {including inter

-

Forces
Service

__.Qrganisatiens) as Lower Divieion Clerks on 22nd
Dec. 59 or thereafter will reckon their seniority

in that grade from the date on which they
Armed Forces Headguarters (including
Services Organisations).

joined
Inter

. . (d) The inter-se seniority of candidates
;',_appointnd to AFHQ Clerical cadre on the results of
[ Clerks’® Grade Examination conducted by the UPSC,
except those already employed in Armed Forces
& Headquarters {including  inter  Service
Organisations), will be regulated according to
their rank in the examination’
g. So the respondents pleaded in comp | iance of the

directions given by the Hon’ble Supreme Court
have -applied the memol of 21.12.1963 and

applicant was appointed as LDC on regular basi

that they
since the

s only on

the bacis of the results of the UPSC Clerks® Grade

Fxamination, 1985 w.e.f. - 25.6.88B, so she

correct!y assigned her seniority w.e.f. 25.6.

such they have prayved that the application

dismissal.

has been

66 and as

merits

10, We have heard the learned counsel appearing for

the parties and have gone through the records.

N




11. The learned counsel for the applicant submitted
sﬁ%at vide Annexure A-1 the applicant was offered an
appointment on 1.2.1964 and she joined the vservices on
4.2.,1864 ., Thereafter, ehe had cleared the typing test
conducted by the department and vide Annexure A-4 dated

10.2.1965 her appointment was issued appointing her as an

INDC  in a 'temporary’ capacity with retrospective effect,

-

i.e., w.e. 4.2.84. So the learned counsel for the

n

applicant submitted that though she was initially offered
Uprovisional temporary’ post with a special rider that it
will not confer _any title to regular temporary or

permanént employment but . after she had qualified the

-+
L
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rary status was accorded to her wvide

typing _test, temp

Annexure A-4 i

n

sued on 10.2.19685 so she is entitled to

rount her service w.e . f. from 4,2.1864,

12. in reply to this, the !eérned counsel! appearing
for the resoondents.submitted that applicant’s appointmeht
Was purely provigional and temporary one and this
nrovisiconal and temporary appointment cannot be considered
for the’ purpose of assigning senioritf and it canncot be
counted, As far as the judgments given by the Single
Bench of the Delhi High Court and by the Hon'ble Supreme

Court .are concerned, it is agreed by the counsel for the

respondents that the applicant who was appointed before

the coming into force of the AFHQ Clerical Service was
governed by the memo dated 21.12.1863. However, the
oounse | for . the fespondents emphasised that since the
appointment held by the applicant waé "provisiopal" and
“temporary” and there was a special rider attached to it

ke




that it will not confer any title to regular temporary or
A

‘pérmanent employment, so she is not entitled to claim the

seniority,

13. In reply to this, the learnéd counsel for the
applicant again’submitted that as per the judgment in the
rase of D.P, Sharma (Supra) and followed by other
judgments <such as Sher Singh and order -passed by the
Tribunal on the application of the applicant herself, she

_is _entitled to get the benefit of the judgment given in

the case of D.P, Sharma and her seniority is to be
counted on the basis of the length of service, i.e., from
the date on which she has joined the Armed Forces

Headquarters and as such, her seniority should be counted

from 4.2.1984.

14, - Erom the rival contentions of the parties we
find that the question which arises to be determined is
whether in case of applicant the fixation of seniority by
the respondents as per the impugned order Annexure A-1 has
heen rightly assigned after she had qualified the .UPSC
Clerks’ Grade Examinafion or she should have been given

benefit . of the memo quoted above and her seniority should

1]

have been assigned from the date she had joined_the Armed
Ferces ‘Headquarters. Undoubtedly, the Hon'ble Supreme
h .Court in D.P. Sharma’'s case while upholding the iudgment
of the Single Bench of the Hon’bie_Delhi High Court had
held that as per the memo of 21.12.1963 the persons should

he given seniority from the date on which they joined the

Armed Forces Headquarters,

lhn—




15, . Froﬁ the impugned order it reveals tf the
"é¥espondents have divided the | emp loyees into two
categories: . one falling in clause e’ and the other in
_clause ‘d’ of the memo quoted above and in case we

.8.

consider that the appointment offered to the app!licant
_vide Annexure A-3 had continued to be governed by the same

conditions till she had gqualified the UPSC

[R

terms an
Clerks’ Grade Examination then probably she would have

heen governed by paragraph 'd’ quoted above and then her

seniority should have been assigned w.e.f. the date she
had qualified the.UPSC Clerks Grade Examination, i.e.,
w.e.f. 25.8.66. But in this case since there is a letter

dated 10.2.1965 which is in the form of an appecintment

_order i ssued from the office of Assistant Chief
Administrative Officer appointing the applicant as LDC in

the Armed Forces Headquarters in a temporary capacity
w.e. f, 4.2.84, ., that shows that this order dated
10.2.1965 had superseded the appointment offer issued to

her vide order dated 1.2.1884, Annexure A-3.

16. For this conclusicen we shall refer to an
appointment offer dated 1.2.1964, Annexure A-3 itseif

where clause (ii) of th

1]

terme of appointment shows that
when a post was offered it was made clear to the applicant
that she will be required to gqualify fn the next UPSC
Clerks’ Grade Examination even for ° regular temporary
continuance”, failing which her services are iable to be
terminated forthwith, However, the deparitment chose to
appoint her in a temporary capacity vide Annexure A-4

dated 10.2.1885. in this letter the word ’'provisional’

3

which was followed by conjunctive “and then word

"temporary’ ~which had appeared with word 'provisional’ in
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Annexure A-3 is conspicuous!y missing in the tetter dalgd

?5.2.1965, which shows that by letter dated 10.2.1965 the

department had taken away the disability and had accorded

a temporary status to the applicant with effect from

4.2.1884,

4.
17, - - .—We may further add that in the !qtter dated
1.2.1984, Annexure A-3 in clause (ii) of the terms of

appointment the applicant was required to qualify in the
next UPSC Clerks’  Grade Examination for "regular temporary
continuance’ __and il was very much clear to the depariment

that by 10.2.1985. she had not passed the UPSC Clerks’

Grade Examination, still the depariment had accorded her a
temporary capacity status. That means either the

department had dispensed with this condition eor had
granted her exemption from thig test and 'tempcrary

capacity’ status had been aécorded to her.

18. Though Shri Ramchandani had emphasised that in
the case of applicant clause 'd’ . of' the memo dated
24 12.1962 was applicable and it is only after she had
Qua!ified the UPSC Clerks’ Grade Evamination her seniority

had to be. fixed from. date of the result of the

examination, But as we have already observed that as per
the terms of appeintment contained in Annexure 4-3 passing
of the UPSC Clerks’ Grade examination was essential before

granting -her temporary status and since that had been
granted before passing of the WUPSC Clerks’ Grade
Examination, so the app!licant will straightaway be

3 *

aoverned by clause ¢ of the memo dated 21.12.1963 and

g
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10,

her seniority has to be reckoned from the date on wh
ﬂ%he had joined the Armad Forces Headquarters as a Clerk,

i e., w.e.f. 4.2.19684 as per Annexure A-4.,

19, The approach of the department adopted in the
case of _the applicant for the purpose of 'fixing the

seniority ~taking the date as 25.6.66 as the date when she

had passed the UpPSC Clerks’ Grade Examination ie an
arroneous one and as such the impugned order is liable to
he quashed. it appears that the respondents while

calculating the services of the applicant had probably not
taken care of the order dated 10.2.18865, Annexure' A-4,
that ia why they have giQen her seniority from the date
when she had qualified the UPSC Clerks’ Grade Examination
and not from the date when she had joined the Armed Forced
Headguarters as a Clterk. So we are of the considered
opinion that 'she has also to be given benefit of her

continued service from 4.2.,1984 for the purpose of

seniority.

20. ) Accordingly we set aside the ‘impugned order
dated 2.5.1998 and quash the same and allow the OA with

the following directions:-

(i) The seniority of the applicant shall be
counted w.e. f. 4.2.84 as per her date of jeining of

service as per Memorandum dated 21.12.1863.

(ii) We futher allow all the the consequential

benefite flowing from refixing of her seniority w.e.f.

4.2.84, | N
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|(iii) The order

(iv) No order as to

&<, - ‘4‘ (\L
(KULDIP SINGH)

. MEMBER (J)

Rakesh

shall be complied

within

»

'(period of 2 monthe from the date of receipt of a copy of
t

f/"
7o

(S.P. BISWAS)
MEMBER (A)~




