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Central Admirnistrative Tribunal
Principal Bench

Q.A. 1572/99

New Delhil this the 22nd day of February, 2000

.Hon"ble Smt. Lakshmi Swaminathan, Member(J).

Chatter Pal,

3/0 shri Raghubir Singh,

R/c Gaur Bhawan,

Galil No. 4@, Sadh Nagar—II,

New Delhi-as, . Argxlicant .

By Advocate Shri Yogesh Sharma.
Versus
1. Union of India through
The Gerneral Manager,
Northern Raillway, RBaroda Hotise

Mew Delhi.

2. The Divisional Railway Manager,
Northern Railway, Bikaner (Raj).

7Y

- The Divisional Engineer (MG),
Northern Railway Station,
Delhi Main. Jn. . Respondents.

By &dvocate Shri R.L. Dhawan.

ORDE R,g’ oral)

Hon ble smt. Lakshmi. Swaminathan. Member(J).

!

The applicant is aggrieved by the order passed by the

respondents  dated 7.4.1997  (Annexure A~I) rejecting his

representation, in which it has been stated that he is  not
- b Br ) e
eligible thconsldendfor lower medical classificatrion posts
2. The aforesaid impugned order (Annexure A~I) has

been passed by the respondents in prursuance of the Tribunal s
order  dated 14.11.1996 in MA 1954/9% in 04 2BR/90 (Annexure
A=) By order dated 14111996, the Miscellaneous
Application was disposed of directing the respondents to pass
A reasoned and speaking order on the representations made by

the applicant, taking into acesunt the relevant rules and
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instructions and in particular clause (ix) of Railway Board’ s
letter dated 8.6.1981 with intimation to the applicant. In

the impuaned order, the respondsnts hawve referred to clauses

(ix) (a) and (b)) of P3 7850 no.2205/19@~X11 (E-4) dated

D _E_198T . According to them, the applicant is not eligible
for consideration for the lower medical cléssification posts.
They have stated that as per their records, the applicant has
been engaged as casual labourer only for 605 days from the
date of his engagement to the date when e was declared
medically unfit to hold the post of Gangman on 13.5.1986.

Therefore, the main contention of the learned counsel for the
respondents , based on the reply given by the respondents is
that on merits the applicant has no case as he has not put in
mors  than six vears as casual labourer. Shri R.L. Dhawan,
learned counsel has also submitted that it is only in cases
of casual labourers, who have put in six years whethef
o P ,
continuous or in broken periodiare included in a panel for
appointment  to Class IV posts and are sent for medical
examination for first appoirtmernt in reqgular soarvice and who

do not qualify in that medical examination can be allowed the

relaxed standard, which does not apply in the present case.

[#1]

alsm handed over a copy of the letter dated 28.10.1999
from the respondents addressed to him in which it is stated,
inter alia, that the applicant was not medically examined at

the time of giving him temporary status and at the time of

1=

initial engagement in prescribed category and thus there was
need for medical examination which was done on 13.5.1986 when
e was found unfit to hold the post of the Gangman, copy of

the letter dated 28.10.1999 has been placed on record.
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3. Another ground taken by the learned counsel foO he
respondents is that the application is highly belated and 1is
barred by limitation. Certain judgements relied upon by the
learned counsel for the applicant have also be2en
distinguished by the learned counsel for the respdndents
allegedly, on the ground that the relevant rules have not been
nited before the court in those causes.

3. Shri Yogesh Sharma, learned counsel has relied upon
the Jjudgement of the Tribunal in Chuﬁni Lal vs. Union of
India & Ors. (1997(2) ATJ 370 - PB Single Bernch). He
further states that this judgemert has been fully implemented
by the respondents. Another case he relies upon is Sayed

Shamim Ahmed Vs_. Umion of India & Ors. (1997(3) SLI 276 -

iy

CAT Allahabad Bench ~0B). Learned counsel has also contended
that in the reply filed by the respondents in 0A 385/90, the

respondents have given the facts, including the fact that the

Jat;

pplicant had acquired temporary status w.e.f. 15.5.1984
He has stated that this also shows that the applicant ‘had
worked under PWI,Mahendergarh from 16.9.1978 fto 24.8.1985
after which he was directed to join PWI Gurgaon vide letter
dated 21.11.198% wherre he reported on 5.12.1935 and worked
upto 6.5.1986. He has also drawn my attention to this reply
in which it has been stated, inter alia, that the applicant

was directed for first medical examination for the post of

Gangman, to the Divisional Moxcdiical Officer, Rewari’ whio
declared him unfit for the post of Gangman vide memo dated
13.5.1986. Regarding the questinn of limitation, learned

counsel for the applicant has submitted that for the reasons
agiven in MA 1398/99%, the delay may be conconed. He has
submitted that after receipt of the impugned order dated

7.4.1997, the applicant had made a representation in Dotober,
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1997 which represenftation has, however, been denie

respondents- He has also submitted that this
round of litigation and the mppliéant is at presernt
Linemp loved | He has also stated that after Tribunal’s order
dated 14.11.1996, the applicarnt was also foroed to file a
contempt . petition as the respondents had not completed the
action, as directed in that ordér within the period of two
morths prescribed therein, but the contempt petition has boen
alsn disposed of leaving it open to him to procsed in  the
matter as per law. It is only after filing of the contempt
petition, this order has been passed. These facts are not
denied by the learned counsel for the respondents at the bar.
In the circumstances, the learrned counsel has submitted that

the delay, 1if any, may be condoned taking into account the

facts and circunstances of the case.

4 . I have carefully considered the pleadings and the

rival contentions of the learned counsel for the parties.

5. As the case has been fully argued on merits, apart

from the questions of limitation, both these issuss will be
;,g’.

taken wup  in order. 0On the merits, I find éﬁg% the letter

dated 28.10.1992 issued by the respondents to their counsel’

in which they have stated that the applicant was not

3

ecdically examined at the time of giving him temporary status
or at the time of initial appointment in the prescribed
categoryl which admittedly was that of Gangmmrswhich is a
safety categor;,clearly shows that the respondents themselves/

for whatever reasons have not followed their own Rules.
/ .

Hawving not done that, the respondents cannot take advantage

of their own wrong by stating thal the medical examination

for which he was sent for the post of Gangman to the 0OMO,
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N Qewari' who subsequently issued the memo datéd 13.5.19386
declaring him unfit for the post was the first time when the
applicant was sent for such medical examination. It is clear
from the aforesaid letter dated 28.10.1999 that the applicant

shguld have been medically examingd either at the.  time of
b O _ -
Llnltlal appointment or at least at the time when he was aiven

the temporary status w.e. f. 15.5.1986. The relevant portion
of the Railway Board’s instructions relied upon by the

respondents  themselves in the impugned Annexure A-1  order

L TAs per PLS.785Q no.2205/1@e-XIT (E-4) cdhd 2Q0.6.81
L (ix) (a) when casual labour who have put in-six
vice whether continuous or in broken period,
uded in a panel for appointment to Class IV
sert  for medical examination for first
it regular service, the standard medical
on should not be the one ds required for first
tment but should be relaxed standard as
ed for rﬁwexaminat1mn during service.
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(b) Such of the casual labour as are found, on medical
examination unfit for the particular category for which
they are sent for medl cal  examination despite the
relaxed standard presoribed for re-examination may be
nonsidered for d1t@rn1tﬁfm cateaory  requiring lower
medical classification subkject to the suitakility for
the alternative category being adjudged by the screening
Committee to the extent it is possibkle to arrange
absorption ﬁﬂﬁln%f alternative rmqu1r1nm lower medical
classification”.

6. Taking into aconunt the aforesald facts, including
the fact that the respondents themselves have stated that the
applicarit had ‘worked as casual labourer (Gangman) from
16.9.1978 till 24.9.1985 under PWI, Mahendergarh in the reply
filed by them to O-A-a85f9m befor= he was directed to report
to PWI Gurgaon, it is clear that the applic ntthig worked as
casual labourer for more than six vears whethei;;oﬁfinuous or
in  broken periods. Frqm the same reply filed by the
respondents  read with their own letter dated 28.1@.1999, it

is also evident that they have sent the applicant for the
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e first medical examination for the post of Gangman O 1986
after he had already been engaged and worked in the post of
G

Gangman as far back as 16.9.1978. In other worcls, it appears
e

that the respondents had found the applicant medically fit to

hold the post of Gangman for more than six wyears and he would

be entitled to relaxad standard as prescribad for

L

re-~examination during service, as referred to in Paragraph 5

~

’ Wovunplues =
above’ which has been relied upon by the respondentif This

perefit of relaxed standard has not  been given to the
applicant which 1s contrary +o the aforesaid instructions.
The respondents have also stated that he has worked for A5

davs . This cannot be accepted in view of their own reply

given in 0.A.385/90.

7. In the facts and circumstances of the case, I find-
t+hat the judaements of the Tribunal in Chunni Lal’ s case and
Sayed Shamim Ahmed’s case (supra) are fully applicable to the
facts of the present case aa_the applicant has - also  been
granted temporary status atter congleting 12¢ days continuous
service w.e f. 15~5-19é4- Thé contention of the learned
counsel for the respondents that the relevant Rules have not
been considered by the Trikunal in those cases is also not
morrect’ as the same have been considered in Paragraph 7 of
the Judgem=nt in Sayed Shamim Ahmed s case (supra). On
merits of the case, I find that the impugned order issued by
the respondents dated 7.4.1997 is liable to be quashed and

set aside.

8. The remaining question for consideration is one of
limitation. Having considered the grounds - taken by the
applicant in the Miscellaneous Application (MA 1398/99) for

condonation of delay and the aforesaid actions taken by the
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respondents  which are clearly condrary to the relevast Rules

and instructions, I find sufficient grounds to condone the

delay in this case. The fact that the applicant had to
approach  the Tribunal on a number of times - in which the
directions have beern given to the respondents to consider his
cass in accordance with the Rules cannot also be over looked.
Tt was the duty of the respondents to comply with  the

relevant - Rules for the reasons given above which they have

do”
failed.t0 &0

. In the result, for ths reasons given above, the
application sucoeeds and is allowed. The impugned order

dated 7.4.1997 is quashed and set aside. The respondents are

directed to consider the case of the applicant immediately
e
for appointment in BRe alternate post on suitable medical

category in accordance with the rules: and instructions.

Necessary action in this regard shall be taken within two
months  from the date of receipt of a copy of this order. No

order as to costs.

7, )
fokQ St

(smt. Lakshmi Swaminathan)
Member(J)
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