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Respondents-

Hp.Q....fe.le;,.,,Smt.. .Lakshml,.,.Swami,na^^ Member,(J ) .

The applicant is aggrieved by the order passed by the

respondents dated 7.A.1997 (Annexure A-I) rejecting his

representation, in which it has been stated that he is not
... ,. ^ . ,eligible to^ consider«(for lower medical classification posts.

2. The aforesaid impugned order (Annexure A-I) has

been p-as-sed by the respondents in pursuance of the Tribunal's

order dated 1 A. 11.1996 in MA 195A/96 in OA .385/90 (Annexure

A-3). By order dated 1 A.11.1996, the Miscellaneous

Application was disposed of directing the respondents to pass

a  reasoned and speaking order on the representations made by

the applicant, taking into account the relevant rules and
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instructions and in particular clause (ix) of R-ailway Board s

letter dated 8.6.. 1981 with intimation to the applicant. In

the impi-igned order, the respondents have referred to clauses

(ix) (a) and (b) of PS 7850 no.2205/190-XII (E-^A) dated

30.6 -1981 . Acco rd i rig to t hem, t !■"«"? app 1 i ca nt i s not eligible

for consideration for the lov^jer medical, classification posts.

They have stated that as per their records, the applicant has

(-100n engaged as casual labourer only for G05 days from the

date of his engagement to the date when hfi? was declared

medically unfit to hold the post of Gangman on 13.5.1986.

jherefore, the main contention of the learned counsel for the

respondents, based on the reply given by the respondents is

that on merits the applicant has no case as Ne has not put in

more than six years as casLial labourer. Shri R.L. Dhawan,

learned counsel has also sLibmitted that it is only in cases

of ca.sual labourers, who have put in six years ̂  whether

continuous or in broken periods are included in a panel for

appointment , to Class IV posts and are sent for medical

examination for first appointment in regtilar service and who

do not qualify in tha.t medical examination can be allowed tlie

relaxed standard^ which does not apply in the present case.

He has also handed over a copy of the letter dated 28.10.1999

from the respondents addressed t'O him in which it is stated,

inter c3.1ia, that the applicant wias not medically examined at

the time of giving him temporary status and at the time of

initial engagement in prescribed category and thus there was

need for medical examination which was done on 13.5.1986 when

he was found unfit to hold the post of the Gangman, copy of

the letter dated 28.10.1999 has been placed on record.



3  Another ground taken by ttie learned counsel fdf=^he

respondents is that the application is highly belated and is

barred by limitation. Certain judgements relied upon by the

learned counsel for the applicant have also been

distinguished by the learned counsel for thw:? respondents

allegedly,on the ground that the relevant rules have not been

cited before the coLirt in thx^se ca?a-es.

3. Shri Yogesh Sharma.;, learned counsel has relied upon

the ji.idgement of the TribLinal in Chunni Lai vs. Union of

India & Ors. (1997(2) ATJ 370 - PB Single Bench). He

further states tKat this judgement has been fully implemented

by the respondents. Another case he relies upon is Sayed

Shamim Ahmed Vs. Uiir«ion of India & Ors. (1997(3) SLJ 276 -

CAT Allahabad Bench -DB). Learned counsel has also contended

that in the reply filed by the respondents in OA 385/90, the

respondents have given the facts, inclLiding the fact that the

app 1 i ca nt had acq u i red tempo ra. ry stat us w. e. f. 15.5.1 984.

He has stated that this also shows that the applicant ted

lAiorked under PWI^ Mahendergarh from 16.9.1978 to 24.8.1985

after which he was directed to join PWI ̂ G'.irgaon vide letter

dated 21.11.1985 where he reported on 5.12.1985 and worked

upto 6.5.1986. He has also drawm my attention to this reply

in which it has beer stated, inter alia, that the applicant

was directed for first medical examination for the post of

Gangrnan to the Divisional Medical Officer, Rewari. who

declared him unfit for the post of Gangrnan vide memo dated

13.5.1986. Regarding the question of limitation, learned

counsel for the applicant has submitted that for the reasons

given in MA 1398/99, the delay may h>e condoned. He tes

submitted that after receipt of the imptigned order dated

7.4.1997, the applicant had made a repiresentation in October,

7^
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1997 which representation has, however, been deni^ by the

respondents. He has also suibmitted that this is the third

round of litigation and the applicant is at present

unemployed- He has also stated that after Tribunal's order

dated 1 A.11.1996, the applicant was also forced to file a

contempt, petition as the respondents had not completed the

action, as directed in that order within the period of two

months prescribed therein, buit the contempt petition has been

also disposed of leaving it open to him to proceed in the

matter as per law. It is oril.y after filing of the contempt

petition, this order has been p^assed. These facts are not

denied by the learned counsel for the respondents at the bar.

In the circLimstances, the learned counsel has submitted tha.t

the delay, if any, may be condoned taking into account the

facts and circumstances of the case.

A. I have carefully considered the pleadings and the

C! rival contentions of the learned cotinsel for the parties.

5. As the case has been fully argued on merits, apart

,  from the questions of limitation, both these issues will be

taken up in order. On the merits, I find the letter

dated 28.10.1999 issued by the respondents to their counsel^

in which they have stated that the applicant was not

medically examined at the time of giving him temporary statuis

or at the time of initial appointment in the prescribed

category^ which admittedly was that of Gangman^ which is a

safety category^ clearly shows that the respondents themselves^

for whatever reasons have not followed their own Rules
/

Having not done that, the respondents Ccinnot take advantage

of their own wrong by stating tfbat the medical examination

for which he was sent for the post of Gangman to th'^- DM0



y Rewari ̂ who subsecv-i'S?nt;ly issuiod the menno da"t^<l 5.1986
declaring him unfit for the.post was the first time when the

applicant was sent for such medical examination- It is clear

from the aforesaid letter dated 28.10-,1999 that the applicant

should have been medically examined either at the .time of

^initial appointment or at least at the time when he was given

the temporary statLis w-e.f. 15.5-1986. The relevant portion

of the Railwiay Board's instructions relied Lipon by the

respondents themselves in the impctgned Annexure A~1 order

reads as follows:

,  As per P-S-7850 no-2205/100-XII (E-A) dtd. 30.6.81
clause (ix) (a) when casual labour who have put in-six
years service whether corrtinuous or in broken period,
are included in a panel for appointment to Class IV
posts are sent for medical examination for first
appointment regLilar service, the standard medicail
examination shoLild not be the one ds reqi-iired for first
appointment but should be relaxed standard as
prescribed for re-examination during service.

(b) Such of the castial labour as are found, on medical
examination uinfit for the particular category for which
they are sent for medical examination despite the

v- relaxed standard prescribed for re-examination may be
considered for alterra.tive category requiring lower-
medical classification subject to the suitability for
the alternative category being adji.idged by the screening
Committee to the ex'tent it is p^^ssible to arrange
absorption against alternative requiring lower medical
classifica-tion".

6. Taking into account the aforesaid facts, including

the fact that the respondents themselves have stated tha-t the

applicant had worked as casual labourer (Gangman) from

16.9.1978 till 2A.9.1985 Linder"^ PWI, Mahendergarh in the reply

filed by them to O.A.385/'90^ before he wcis directed to report

to PWI Gurgaon, it is clear tha.'t the applicant had worked, as

casi-ial labourer for more than six; years whether^ continuous or

in broken periods. From the same reply filed by the

respondents rec3.d with their own letter dated 28.10.1999, it

is also evident that they have sent the applicant for "the



I

-6"

first medical examination for the post of Gangrnan o>v^5-1986
after he had already been engaged and worKed in the post of
nanoman^s''?ar back as 16.9.1978. In other .ords, it appears

""" ^

that the respondents had found the applicant medically fit to

hold the post of Gangrnan for more than six years and he would ,
.disentitled to relaxed standard as prescribed for
re-examination dur ing service, as referred to in ^

ahoN/e t-Hjhich has been relied upon by the respondent^. This
/

benefit of relaxed standard has not been given to the

applicant which is contrary to the aforesaid instructions.

The respondents have also stated that he has worked for S05

days. This cannot be accepted in view of their own reply

given in 0.A.385/9®.

7  In the facts and circumstances of the case, I find

that the indgoments of the Tribunal in Chunni Lai s case and

Sayed, Shamim Ahmed's casse (supra) are fully app^licable to the

facts of the present case as the applicant has also been

granted temporary status after cotnpleting 12.0 days continuoLis

service w.e.f. 15.5.198A. The contention of the learned

counsel for the resr.>ondents that the relevant Rules have not

been considered by the TribLinal in those cases is also not

correct as the same have been considered in Paraciraph 7 of

the judgement in Sayed Shamim Ahmed's case (supra). On

merits o.f the case, I find that the impugned order issued by

the respondents dated 7.A.1997 is liable to be quashed and

set aside.

8. The remaining question for consideration is one of

limitation. Having considered the grounds taken by the

app1i ca nt i n t he Mi see11a neous Appli cat ion (MA 1398/99) for

condonation of delay and the aforesaid actions taken by "the
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respondents which are clearly contrary to the relevctirtf Rules

and instructions, I find sufficient grounds to condone the

delay in this case. The fiact that the app-licant had to

approach the TribLinal on a number of times in which the

directions have been given to the. respondents to consider his

case in accordance with the Rules cannot also be over looked.

It was the deity of the respondents to comply with the

relevant Reiles for the reasons given abovej which they have

failed.'H'

9.. In the result, for the reasons given above, the

application succeeds and is allowed. The impugned order

dated .7,4,1997 is quashed and set; aside. The respondents are

directed to consider the case of the applicant immediately

for appointment in alternate post on suitable medical

category in accordance with the rules- and instructions.

Necessary a.ction in this regard shall be taken within two

months from the date of receipt of a copy of this order. No

order as to costs.

( Smt. L a ks hm i Si^W-m i nat ha n )
Member(J)

SRO


