
Central Administrative Tribunal
Principal Bench

O.A.. 152.7/99

• Itew Delhi this the 17th day of February, 2@00

Hon ble Smt. Lakshmi Swaminathan, Mefr±>er (J).

Vipin Chander Bhatt,
S/o Shri Devi Dutt Bhatt,
Ex-E.D. Employee of Delhi East Sub Division,
R/o Delhi-53, address for service of notices
0/o Shri Sant Lai Adv^ocate, i
C-21(B), New M 1.11 tan Naqar
Delhi-1 T0056. > .

Applicant.

By Advocate Shri Sant Lai.

Versus

1 - The Union of - India, throi.igh
the Secretary,
Mini^stry of Communication, DepttL of Posts,
Dak Bhawan, New Delhi—1 1 0001

2. The Chief Pos-1master Genera 1, De 1 hi Cirr-. 1 e
Meghdoot Bhawan, New Del hi - rf 0001 . " '

3. The Sr. Supdt. of Post Offices,
Delhi East Division, Delhi-I10051.

A. The Assistant Supdt. of Post Offices,
Delhi East Sub^ Division, ̂
Delhi—110091. ■ ... Respondents.

By Advocate Shri D.S.^-Mahendri.!-.-3^

O R D.E R (ORAL)
J:

The applicant is aggrieved by the order terminating his

services as Substituite Extra Departmental Acient (EDA) dated

25.6.1999 which has been issLied in ptirsuance of the letter

issued by the office of Chief Post Master General, Delhi

Circle dated 12/13.5.1999. ■ The applicant has sought the

follo'Aiing main reliefs in this O.A:-

(1 ) To quash the impugned order dated 25.6.99 includin<g
CPMG Delhi Circle Order dated 12/13.5.99 containing
direction not to allow" arrangement to continue beyond six
months rrientioned therein;

(2) To direct the respondents to reinstate the applicant
as E.D. Employee forthw.iith;
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(3) To direct the- res-pondents to consider- regularising
the service of the applicant iAr.e-f. 16.5.94 or any
subsequent date from which- he had worked as E.D.
Employee in Seelampur post office when this post fell
vacant on accouint of promotion of Shri Shyambir Singih
Nagar/Devender Ktimar the regijlar incLimb-ents of this post;

(4) To grant all consequential benefits of contiriLiity of
service, seniority including back, wages and consideration
for promotion to Group 'O'/P'-'ostman on his turn according
to h i. s se n i o r i ty " .

a

,2. The applicant has relied on Annexure A~1 letter

which has been issued in December, 1994 in which it ha.s b-een

stated., inter alia, that the 19 ED As mentioned therein, who

have been allowed to work, as daily wiager Postmen have provided

their' Substitutes noted against each of them. At Serial No.

19 of this letter, the applicant has been shown in Col.3 as a

Substitute for the E.D.A.Shri Deve?nder Kumar^ aind his date of

engagement is showm as 1.12.1994. In Paragraph 4.3 of the

reply filed by the respondents, they Iiave suibmitted that the

applicant has been working as SLibstitute of regular EDA

employee at different spells of time and they have shown the

details in that paragraph. From this, it is seen that the

applicant had worked as Substitute even^ earlier to 1.12.1994

aga i ns t o ne Shri S hy arnb i r S i ng h, EDA from 18.5.1994 to

10.7.1994 and 18.7.1994 to 12.10.1994.

3. Shri Sant Lai, learned coi.insel for the applicant has

submitted that^ in any case^ from 1 .12.1994 as per the order

issued by the respondents themselves (Annexure A-1), the

applicant has contini.ied without any break for more than three

years as EC)A on regi.ilar basis. His contention is that no EDA

could have been absent from his seat for more than six months

at a time and since the a.pplicant has been shown to have

continued as EDA for more than this period which amounts to

beyond three years, he has to be considered as regular EDA and
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not as Substitute EPA. He relies on the orcter issued in

December, 199A for this purpose. The contention of the

learned counsel for the applicant is that the order of the

Chief Post Master General, Delhi Circle dated 12/13.5.1999

does not apply to his case and, therefore, he is entitled for

an order of reinstatement as EDA.

■ 4. The other main contention of the learned counsel, for

the applicant is that in the facts of this case, the applicant

has continued to work as EDA from 18.5.1994 till 25.6.1999,

that is for more than 5 years. He is, therefore, entitled to

be regularised in the service w.e. f. 16.5.1994 (sic.) or any

sLibseqLient date from which he had worked as ED employee in

SeelampLir post office when the postr fell vacant on accoLint of

promotion of Shri Shyambir Singh/Devender Kumar who are the

regi.ilar incumb'snts of this post. Learned counsel has relied

on the DGP&T letter dated 24.2.1970, as amended from time to

time, including the. letter of 14.2.1991 ., In this letter, it

is provided that "leave shouild not ordinarily be availed by an

ED • Agent at frequient intervals. If an ED Agent is found' to

have taken leave at freqLient intervals for a total period o'f
J.

180 days or more in a period of one year, he shall cease' to be

an ED agent". He has also sLibmitted that the respondents have

not followed the Service Ruiles for ED Staff. His contention

is that as the applicant has continued to discharge his

service as an EDA for more than three years, they could not

have di.scharged him withouit giving a show cauise notice or

holding a disciplinary proceeding "jnder the Rules. He has,

therefore, submitted that the termination of the applicant s

services w.e.f. 25.6.1999 is arbitrary and illegal as it has

not been done in accordance with the aforesaid Rtiles. He has

also relied on a ntimber of jtidgements, copies of which have
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been placed in the paper book. He has also drawn rny attention

to Annexure A-I0 which is a photo copy of the Identity Card

showing the applicant's designation as Stamp Vender. However,

a.s the learned counsel was nnable to show iwhat the averments

are in the pleadings with regard to this a.nnexLire,. nothing

further j^eact be said in this regard. Shri Sant Lai, learned

counsel tia.s, therefore, submitted that the application may be

allowed granting the aforesaid reliefs which have been

mentioned, in Paragraph 1,

5. During the hearing, Shri Sant Lai, learned counsel

has relied upon another judgement of the Tribuna.l in Siart:-

Durga BhowmicK and Ors. Ws. Union of India & Ors. (1989(5)

SLR P-~233). He has submitted that in terms of the order

pas-sed by the Calcutta Bench of the Tribunal, wihich had- also

taken into account the fact that the applicants had worked for

more than 2A0 days in a year, the respondents may be directed

to continue the applicant's service and he be regularised in

that service. He has also referred to the jucfeiement of the

Supreme Court in Bha^watri Pra^d Vs. Delhi State Mineral
i

'T* Development Corporation (1990(1) SCC 361).- • In- - Bhagwati

Prasad s ■ case" (supra), the Supreme Court has also field that

• the practical experience woLild always aid the person to

effectively- discharge the duties and this is sure guide to

assess the si.iitab.ility.

<5. I have perused the reply filed by the respondents

and also heard Shri D.S. Mahendru, learned counsel. The main

contention of-tfie learned counsel for the respondents is that

the applicant is not an ED employee, buit he is a SLibstitLrte

employee for tfie reguilar EDiAS who haSE been nominated by these

persons at their own risk and responsibility. This

P.
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arrangement: is in accordance with the Rnles-^ as EDAs cire

required to nomina.te their SubstitLites whenever the' need;

arlise'Si • -to da so. The respondents have sLibrnitted that the

impugned order of termination of service of the applicarvt

w. e.f. 2 S. 6.1999 has been issued by ResporKien't A with

reference to the letter dated 12/13.5.1999 issued by

Responds n't 2 in which it had been mentioned that no

arrangement vice ED regular employee could be allowed to

continue beyond six months. Shri D.S. Mahendru, learned

counsel has submitted that the Annexure A—1 letter issued in

December.^ 199'«4 ̂ relied upon by the ap^pl icant^ rriakes it amply

clear . that the applicant has been provided as a SLibstitute by

the EDA who had been allowed to work as daily wager Post

i.e. on a higher post. He has also referred to the

varioijs :jijdgements pierced on record and has distinguished them

on the facts. However, with regard to the Tribunal's order

dated 30.3.1990 in OA 1639/89 with connected case, Shri Sri

Kishan Vs. SSPO, Southern Division, New Delhi (Annexure A--6),

he has submitted that those applicants were also SLibstitu'tes

for EDAs, who had' worked for more than three years. In that

case, the respondents were directed, inter alia, to hold

supplementary Literacy Test for recrij it merit to the cadre of

Postman and QroLip 'D' cadre from EDAs, whichever is

applicable. Shri. D.S. Mahendrij, learned counsel has

submitted that no such prayer has been made by the applicant

in this case for appearing in the Literacy Test; in future nor

has any uaverment been made tha.t dtiring the period of service

as a Substittite EDA, he ever applied for being gis/en this

chance to appear in the test. The lea.rned counsel has also

distinguished the facts in the other cases plc>.ced- on record^

stating that the applicants in those cases were regularly

appointed persons whereas the applicant is only a substitute
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©mpjloyee and cannot be considered par with them- Learned

counsel has, therefore, submitted that as the applicant had

continLied beyond the permissible period of six months as a

substiti.ite for an ED A as also on provisional basis as per the

order a?fe Annexure A-'l , there was nothing wrong in the

subsecjuent termination order passed by Respondent A^in terms

of the letter issued by Respondent 2 dated 12/13-5-1999. He

has emphasised that the applicant has never h>een appointed as

a  regular employee by the respondents and the O.A. is-,

therefore, based on mistaken facts. He has also submitted

that the applicant has rushed to file the O.A. on 6.7.1999

lAiithout even making a rep'resentation to the respondents to

consider his case for either alternate appointment or for

being continued in the same capacity, if possible. In the

circuiTistances, he has prayed that the O.A. may be dismissed.

7. I have carefully considered the |oleadings and give^n

anxious thought; to the riva.l contentions made by the learned

counsel for the P'arties.

8. The impugned termination^ which is stc'.ted to be done

orally by Respondent A , termiinating the services of the

applicant w.e.f. 25.6.1999 has been done purportedly in

furtherance to the order passed by the Chief Post Master

General dated 12/13.5.1999. This order ha-s- been pressed on the

subject of "Apspointrnent-s of ED Substituites"^ bringing to the

notice of the concerned Heads of Units that the appointments

of ED agents as SuListitutes and on provisional basis are

strictly to be complied with by all the appointing authorities

concerned. It has been reiterated that such type of

arrangements are not allowied to continue beyond six months. '

It has been further stated that if any of these instructions
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have been found to have been violated, action should be taken

against the persons responsible for the same.. In the earliet

order passed by DG P&T dated 18-5.1979, it is stated that the

authorities have noticed that provisional appointments made to

ED posts are being allowed to contim-ie for indefinite periods

and when regular appointments a.re made,' the provisionally

appointed persons do not readily hand over the char<ge- In

this letter, it has been further stipulated that the

proviS:ional appointments shoLild be made only for specific

periods and the appointed person shoijld be given to understand

that the appointment will be terminated on expif^y the

specific period and he will have no claim for regular

appointment- In the circi.imstances, the letter issued by the

Chief Post Master General, Delhi Circle dated 12/13.5.1999 on

which a. P'ra.yer has been made may be strLick down, does not

appear to be either illegal or ultra vires the general

provisions as laid down in DGP&T letter dated 18.5.1979. In

the ci.rc'-imsta.nces of the case, the p^rayer at P'ara.graph 8(a^ to

quash the impugned order datc-?d 12/13.5.1999 is rejected.

9. A perusal of the letter issued in Decernloer, 199A

nJ. (Annexure A-I) relied uipon by the learned coLinsel for the

applicant, clearly states that the applicant has been

a.ppointe?d as a Substitute against one Shri Devender Kumar, ED A

who has been allowed to work as daily wager Postman. Although

from the aforesaid letters issued by the res^pondents dated

18.5.1979 followied by the letter dated 12/13.5.1999, SLich

arrangements which are to be made either on provisional basis

nr o.uhp'-tT ti itf^s .shoijld not ha.s/e continued for an indefinite
■"A

period of time and' shoLild normally be allowed to continue not

beyond six months, those instructions do not app-oar to have

been followed in the present cci.se. It is for that reason that

&
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tte applicant has been continuino as a Substitute for the EDA
beyond six months and in this case almost upto five years.
Merely because the applicant has continued for a period beyond
the permissible period or even beyond three years cannot
confer on him the status of a reQular employee until such an

order is passed by the competent a.i ithority/. Nonsuch order has
been placed on record or shown to me- Henu-e, ba-oed
Annexure A-I letter issued by the respondents, I. am unable to
agree with the. contentions of the learned counsel for the
applioant that this letter is a letter appointing the
applicant as regular EDA w.e-f- 1 ..'12.1994.

^  Even if the applicant cannot be considered as a

regular appointee, the fact remains that he has continued as a
Substitute for EDAs for the period from 1.12.199A till

25-6-199^- Shri Sant Lai, leraned counsel for the applicant

has submitted during the hearing that he does not press the
earlier period which is shown in paragraph A.3 of the re?ply of

the respondents, namely, that the applicant was a substitute

for one Shri Shyambir Singh from 18--5-199A to 10-7-199A and

again 18.7.199 A to 12.10.199 A. Be that as it may, the facts

also show that the applicant has put in more tban three years

service as a substitute EDA. To this extent, I find force in

the submissions made, by Shri Sant Lai, learned counsel that

the judgement of the Tribunal (Calcutta Bench) in Smt.Durga

Bhomic's case - (supra) is applicable. In that case, it was

noticed by the Tribunal that the main contention of the

respondents was that all the applicants have been working as

Substitutes of their respective EDAs. The order passed by the

respondents in December, 199A (Annexi..ire A-I) re?ad with their

reply given in Paragraph A.3 in the present case show that the
pec-prmd^T'its themselves have continued the applicant as
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Substitute for different EDAs for the periods shown by

them., at least from 1-12..199A to 25,6.1999.- This date has not
been disp'.ited by the learned coLinsel for the res-pondents and

the impugned order challenged in this case by the appi.icanL io
said to have been issLied on 2.5.6.1999. The Calcutta Bench of

the Tribunal had, taking into account the facts, inclLiding the

fact that the applicants have been working as SLibstitLite EDA

with occasional breaks for a number of years, allowed tb?

application with a direction to the respondents not to

terminate the services of the a.ppli cants and to considei the it

appointments/absorption in any existing vacancy of EDAs or

when such vacancies will arise in near futLire. In the pi e;;:ent

case, as the applicant has already been terminated from

service w.e.f. 25.6.1999, the direction not to terminate the

services of the a.ppli cant in the present case will not arise.

11. In the result, taking into a.ccount the facts arxl

circumstances of the cai.se, the application is disposed of with

the following direction:

The respondents to consider the

regularisation/absorption of the applicant as EDA or in any

other suitable, post for which he is eligible in accordance

with the Ri.iles and regi.ilati.oris, either cagains-t any vacant post

or any other fijture vacancy that may arise, as soon as

possible. His past services should also be taken into accoLint

while considering his ccAse. Accordingly, interim order stands

vacated. No order a.s to costs.

(Srnt. Lakshrni Swaminathan)
Member(J)

SRD'

v..


