Certral Administrative Tribunal
Principal Rench

0.A. 1827/99

- Mew -Delhi this the 17th day of Februars 20

-Hon"ble Swmt. Lakshmi Swaminathan, Member (J).

Vipin Chander Bhatt,
S/0 Shri Devi Dutt Bhatt,

EX-Z D, Emploves of Delhi Sast Bub Division,

R/0 Delhi-5%, address for service of notices

Z/o Shri Sant:lLal Achveocate, o .

C-21(8), Nmm Multan Nagar, :
Delhi~1 taose : R e e Applicant

By Advocate Shri Sant Lal .
~ - - Versus -

1. The Union of. India, throuch
the Secretary,

- Ministry of Commurlhatlmn Daaptt o of - Posts,
Dak Bhawmwan, New Dr1h1w11®®®1;

2. The Chief Postmaster General Delhi Cirole,
- Meghdoot Bhawan, New De1hiwll®®®1-

2. The Sr. Supdt. of Posrt Dffices
Delhi East Divigion, Delhi~110a5T
4G The Assistant Supdt. -of Post: Offices,
Delhi East thLDLVl S S
Dalhi~11@@97 : - e Responden
By &Advocate Shri D.S_«Mahendrur. .

DR D E R (DRAL)

Hono ble snt. . lakshmi Swaminathan, Member(J).

- The  applicant is aggrieved by the order termi

- services as  Substitute Extra Departmental Agent (E

25.6.1999 which has been issued in pursuance of t
issued by the office of Chief Post Master Ge

Circle dated 12/13.5.1999. ¢ The applicant has

mpLciredd order dated 2% .6 .99

(1) To quash the i

CPMGE Delhi Circle Order dated 12/13.5.99
direction not to allow arrangement to contirue
months mentioned therein:

() To direct the respondents to reinstate th
as .0, Employes forthwith:
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(3} To . direct the respondents to consider  regularisi
the service of the applicant w. e f. 16.5.924 ar  an
sulbsequent  date  from which - he had worked as E.D.
Employes in Seelampur post office when this post  fell

vacant  on. account of promotion of Shri - Shyambir  Singh
Nagar/Devender Kumar the regular 1ncumbmnt* of this post;

(4) To grant all consequential benefits of continuity of
service, seniority including back wages and consideration
for  promotion ko Group "07 /fPostman on his turn according
to his serniority’”.

2. The applicant has relied on Annexurs A~1  letter
which has been issued in December, 1994 in which it has  boen

stated, inter alia, that the 192 EDAs mentioned therein, who

have been allowed to work as daily wager Postmen have provided

their’ Substitutes roted against each of them. A&t Serial No.
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12 of this letter, the applican
Substitute for the E.D._A_Shri Devender Kumar)and his date o%
engagement' is shown as 1.12.1994. In Paragraph 4.3 of the
reply  filed by the respondents, they have submitted that the

splicant  has beeh working as Substitute of regular EDA
anmploves  at different spelig of Lime and they hawve shown the
details in  that paragraph. From this, it is séen that the
applicant  had worked as Substitute evers earlier to 1.12.1994

against one  Shri  Shyambir Singh, ED& from 18.5.1994 to

12.7.1994 and 18.7.1994 to 12.10.1994_

3. 3hri Sant Lal, learred counsel for the applicant has
submitied that' in ary case'from 1.12.1994 as per the order
issued by the respondents themselves (Annexure A-1), the

applicant has continued without any break for more than three

cyears  as EDA on regular basis. His contention is that no EDA
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could  have been absent from his seat for more than six months

at a time and since the applicant has been | shown to  have
continued as  EDA for more than this period which amounts to

beyond three years, he has to be considered as regular EDA and
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not as Substitute EDA. He reli

5'9

on the order issued 1in

December, 1994  for this purpose.  The contention of  the

i+

learned counsel for the applicant is that the order of the
Chief Post Master Gensral, Delhi Rircle dated 12/13.5.1999
does not apply to his case and, therefore, he is entitled for

-

an order of reinstatement as EDA.

4. The other main contention of the learnad counsel for
the applicant is that in the facts of this case, the appl ioant

has continued to work as EDA from 18.5.19%4 £ill 25.6.1999,

that is for more than & years. He is, therefore, entitled to

be regularised in the service w.e.f. 16.5.1994 (sic.) or any
subsequent  date from which he had worked as ED emploves in
Seelampur post office when the post’fell vacant on account of
promotion of Shri Shyvambir Singh/Devender Kumar who are the

regular  incurbernts of this post. Learned counsel has relied

on  the DEPAT letter dated 24.2.1970, as amended from time  to

time, including the letter of 14.2.1991. 1In this letter, ﬁt
is provided that "leave should not ordinarily be availed by an

ED - Agent at frequent intervals. If an ED Agent is found to
have taken leave at frequent intervals for a total period of
180 daves or more in a period of one vear, he zhall cease to be
an ED agent". 'H@ has also submitted that the respondents have
ot followed the Service Rules for ED Staff. His contention
is that as the applicant has continued to discharge hié
service as  an EDA for more than three vears, they could not

have discharged him without giving a show cause notice or

holding a disciplinary proceeding under the Rules. He has,

it

therefore, submitted that the termination of the applicant’s
>rvices woe f. 25.6.1999 is arkitrary and illegal as it has
not  besn dore in accordance with the aforesalid Rules. He has

alsn relied on a number of Jjudgements, copies of which have
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been placed in the paper book. He has also drawn my attention

to Annexure &~10 which is a photo copy of the Identity Card
showing the applicant’s designation as Stamp Vendsr. However,
as  the learnad couns21 was unable to show what the averments

are in the pleadings with regard to this annexure, nothing

Q

3 . . . .
further geacd be said in this regard. Shri Sant Lal, learne

counsel has, therefore, submitted that the application may be
allowed granting ths aforesaid reliefs which have been
mentioned in Paragaraph 1.

5. Curing the hearing, Shri Sant Lal, learned coursel

has  relied wupon another judgement of the Tribunal in St

Durga Bhowmick and Ors. ¥s_ Union of India & Ors.- (1989(5)

SLR P-2330) . He has submitted thet in terms of the order

passed by the Calcutta Bench of the Tribunal, which had also

Ctaken into account the fact that the applicants had worked for

more  than 240 days in a vear, the respondents may be directed

to  continue the applicant s service and he be regularised in

that service. He has alsn

3
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ferred to the judgement of the

Suprems2  Court  in Bhagwmati Prasad ¥s. Delhi State Mineral

-Development Corporation (1999(1) SO0 351 ).+ - In - Bhagwati

Prasad’s - case” (supra), the Suprems Court has also held that

the practical experience would always aid the person  to
effectively. discharge the duties and this is sure auide  to
assess the sultabilitw.

. I have perused the reply filed by the respondents

and also heard Shri D.S. Mahendru, learned counsel. The main
contention ofsthe learned counsel for the respondents is that
the applicant is not an ED emploves, but he is a Substitite

employee  for the regular EDASwho hage been nominoted by these

pErsonsg at their  oawn risk ancd responsibility. This
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arrangemant  is  in accordance with the Rules, as  EDAs are

required to nominate their Substitutes  whenever the need
arises: . to do so.  The responddents have submitted that the
impugned order of termination of serviée of the applicant
e T 25.5.1999 has been issusd by  Respondent 4 with

referanoe to the letter dated 12/13.5.1999 issuad by

Respondent Z in owhich it hacl beernn mentionsed that no
arrangement vice ED regular employvee could be  allowed  to
continue bevond six months. Shrei D.S. Mahendru, lsarned
counsel  has submitted that the Anrexure 4-1 letter issued in

December 1?9Q’ relied upon by the applicant)makm& it amply

-

clear . that the applicant has been provided as a Substituts by

5

the EDA who had been allowed to work as daily wager Post

B
Méb_“‘ i.e. on a higher post. He has also referred to  the
various judagemernts placed on record and has distinguished them

on  the facts. However, with regard to the Tribunal's order
dated 3@-3-1996 in GA 1639 /89 with connected case, Shri  Sri
Kishan ¥s. SSP0O, Southern Division, New Delhi (Annexure &-6),
he has submitted that those applicants were also Substitutes

for EDAs, who had worked for more than three vears. In  that

case, the respondents were directed, inter alia, to  hold
supplementary Literacy Test for recruitment to the cadre of
Postman and Group DT cadre from EDAs, whichever is
applicable. Shri D.S. Mahendru, learned oounsel has
‘submitted that no such praver has been made by the applicant

in - this case for appearing in the Literacy Test in future nor
has  any averment been made that cduring the period of service
as a Substitute EDA, he aver applied for being given this

chance  to  appear in the btest. The learn2d counsel has also
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stating that the applicants in those cases were regularly
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appointed persons whereas the applicant is only 2 substitute
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emploves  and cannot b considered nﬁ'par with theem. Learned

coursel  has, therefore, submitted that as the applicant had
continued beyvond the permissikble period of six months as a
substitute for an EDA as also on provisional basis as per the
order @k ﬁé% Annexure A-1. there was nothing wrong in the
subseguent terhinafion order passad by Respondent 4, in terms
of the letter issued by Regpondent 2 dated 12/13%.5.1999. He>
has emphasised that the applicant has never been appointed as
a reqaular emplovee by the respondents and the OUA is,
therefore, based on mistaken facts. He has also  submitied
that the applicant has rushed to file the 0O.A. on &£.7.1999
without svenn making & representation to the respondsnts  to
consider his case for either alternate appointment or for

f possible e In the
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being ocontinued in the same capac

ty,

-

circumstances, he has praved that the 0.A. may b2 dismissed.

7. I have carefully considered the pleadings and giwven
amnddous thought to the rival contentions made by the learnsd

counsel for the partiss,

N

2. The impugned termination,which is stated to be done
orally by Respondent: 4 ,terminating the services of the
applicant w.e.f. 25 . 6.199% has heen cdone  purportedly  in
furtherance to the order passad by the Chi=f Post Master
Genzral dated 12/13.5.1999. This order has beern passed on the
gubject of  "Appointments of ED Subs itutﬁ"” bringing to the
notice  of the cbn:e ed Heads of Linits that the appointments

of ED agents as Substitubes and on provisional basis  are

strictly to be complied with by all the appointirg authorities

concarned . It has been reiterated that such type of
arrangenents  are not allowed to continue bevond six  months .

It has been further stated that if arny of these instructions
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have been found to have been violated, action should be taken

ame In the earlier

1]

inst the persons responsible for the

L

t+ is stated that the

e

order passed by DG PRT dated 18.5.1979,

authorities have rmoticed that provisional appointmants mad2 to

ED posts are being allowed to continue for indefinite periods

and when regular appointments are made,” the provisionally
appointed persons  do nobt readily hand owver the charge. In

this letter, it has been further stipulated that trhe
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provisional appointments should be made only for
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periods and the appointed person should be given to undersiand

that the appointmernt will be terminated on expiry of the

specific period and he will have o cla for regular
appointment . In the circumstances, the letter issued by the

Chief Post Master General, Delhi Circle dated 12/13.5.1999 on

which a prayer has been made may be struck down, doss ndk

appear to b2 either illegal or ultra wires the general
provisions as laid down in DGRET letter dated 12.5_1979. In

rhe circumstances of the case, the prayer at Paragraph 8(a) to
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quask the Impuaned dated 12/13.5.1999 is rejected.

Q. A perusal of the letter issued in December, 1994
fAnnexure A~I1) relied upeon by the learned coutnsel  for  the
applicant:, clearly states that the applicant has baen

appointed as a Substitute against one Shri Devender Kumar, EDa
whio has been allowed to work as daily wager Postman.  Although

from the aforesald letters issued by the respondents dated

1851979 followed by the letter dated 12/13.5.1999, such
arrangements which are to be made either on provisional bas
)%

.DF'HSUb$titut@$ should not have continued for an  indefinite

A
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period of time and should rormally be allowed to continue not

-

bevond six months, those instructions do not appear to have
been followed in the present case. It is for that reason that

e -
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the applicant has been continuing as a substitute for the EDA

-

beyond S1X morths and in this case almost upto Five years.

Merely because the app armt has continued for a period beyond
the perniseirl period or even bevond threse wyears canrot

confer  on kim the status of a reqgular e loyee kil such  an
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sassed by the competent authority,. No such order has
been placed on  record  or shown to  me. H@Hme, based on
Annexure &1 letter jmseued by the respondents, I am unabls to
agree with the contentions of the learned counsel for  the

applicant that this letter is a letter appointing the

&)s

applicant as regular EDS w.e f. 1.12.19%4.

1@, Even it the applicant cannot be considerad as &
reqgular appointes, the fact remains that he has continued as a

Substitute for EDAs for the period from 1.12.1994  till
2% 61998, Shri Sant Lal, leranad co nsel for the applicant
has ﬁubmitted during the hearing that he does not press  the
earlier period which is shown in paragraph 4.3 of the reply of
the respondents, namely, that the applicant was a asubstitute
far one Shri Shyambic Singh from 12.5_ 1994 to 19.7.19%4  and
again 12.7.1994 to 12-1@-199&4 e that as it may, the facts
alsn show that the applicant has put in more than three years
cervice as a supbstitute EDA. To this extent, I find force in
the submissions  made- by Shri Sant Lal, learnsd ocounsel that
the Judgement of the Tribunal (Calcutta Bench) in Smt-DUrga

Bhomic s case - (supra) is applicable. In that case, it was

-

noticed by the Tribunal  That the main contention of the

respondents was that all the applicants have kbeen working as
substitutes of their respective EDAs. The order passed by the

respondents - in December, 1994 (Snnexure &~1) read with their
Feply agiven in Paragraph 4.3 in the present case show that :he

respondents  themselves have cont i nued the applicant as
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Subatitﬁt@‘ for  different BEDAs for the periods shown by
them, at least from 1.12.1994 o 25 51999, This date has not
been disputed by Fhe learnad rcounsel for the respondents  and

mase by the applicant is

i3

the impugned order challenged in this
saicl to have been issusd on 25 £ 1999, The Caloutta Bench of
the Trikunal had, taking into account the facts, including the
fact that the applicants have been working as Substitute  EDS
with joccagioﬁal breaks for a number of wvears, allowsad ihe
application with a direction to the responcents not to
rerminate the services of the applicants and to consider their
appointments/absorption  in any existing vacancy of EDAs  or
when such vasancies will arise in near fubture. In the present
case, as the applicant has already been terminatecd from
ﬁerQice woe_ F. 25.6.1999, the direction not to termirate the

services of the applicant in the present case will not arise.

11. In  the result, taking into account the facts arnd
circunstances of the case, the application is disposed of with

the following direction:

The respondents o consider Tl

regularisation/

3]

kEsorption of the applicant as EDA or in  any

other  suitable post for which he is elid

It
(2]

1ible in accordance

with the Rules and regulations, =2ither against any vacant poost

Fn )

s oany  other  future vacancy that may arlse, as soon as
possible. His past services should also be taken into account
whils considering his case. Acocordingly, interim order stands

wacated
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(Smt . Lakshmi Swaminathan)
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