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New Delhi, this the Day of August, 2000.

Hon'ble Mr. Justice V.Rajagopala
Hon'-ble Sh. Govindan S. Tampi, Membel CAJ

Sh. Parasanjeet Pandey,
s/o Sh. Ram Adhar Pandey,
r/o M-20-A, Shyam Nagar,
Vishnu Garden,

New Delhi - 110 018

officiating S.D.E.
MTNL, Karol Bagh Exchange,

.....Applicant-

(By Advocate Sh. B.T. Kaul & Sh. Vinod Kumar)
VERSUS

1. Union of India
through Secretary,
Department Of Telecommunications,
Sanchar Bhawan,

New Delhi - 1.

2. Director General
Telecommun ications,

Sanchar Bhawan,

New Delhi - 1.

3. Chief General Manager,^
Mahanagar,Telephones Nigam Ltd.,
Delhi Circle, Khurshid Lai Bhawan,
Janpath, New Delhi - 1.

Respondents

(By Advocate Sh. N.C.Sikri, Sr. Advocate with Ms.
Geetanjali Goel.)
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The moot point in this application is whether

the respondents were correct in adopting the ""Sealed

Cover' procedure, with regard to the DPC held ■. in

1998, in which the case of the applicant was

considered.

2.. The applicant, who joined the Deptt. of

Telecom on 13-06-1984, and worked as Junior Telecom

Officer in MTNL, became eligible for promotion to
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cadre of TE-Group B in 1989, in which he came to be

officiating as SDE. Though' in the DPC held in

•  December, 1998, for promotion on

seniority-cum-fitness basis, he was very much in the

consideration zone, he was not promoted, his ca^e

having apparently been placed in Sealed Cover by the

DPC on account of some alleged case pending against

him with CBI. In fact, no proceedings have been

initiated against him though he was summoned by the

CBI, and that too, not as an accused. As no

proceedings had been initiated against him or were

pending at the time when the DPC was held, the

respondents had acted incorrectly by resorting to

Sealed Cover procedure in his case and holding oack

his promotion- With the result, two of his. juniors

have been regularly promoted, but he was continuing

as officiating SDE, with the likelihood of reversion.

He, therefore, seeks the Tribunal's interventioi i to

declare the Sealed Cover procedure adopted in his

case as irregular, grant him regular promotion from

the date of his juniors were promoted to the post and

to stay the threatened reversion. (He has in the

meanwhile, been reverted on 31-05-99.)

3. Respondents contest the application

stating that as the applicant was only an officiating

SDE, his reversion was correct in law. The action

was taken in view of the two separate cases

registered against him by CBI, (a fact which he had

concealed in the application) and as it had been

recommended by the G.M. (Vigilance) that he should

be reverted before prosecution was sanctioned, which

in both the cases was ordered on 15-07-1999. His

^  case was considered for regular promotion esn SDE in
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applicant and the findings were sent with the remarKs
about the pending CBI case. Vigilance, therefore,
did not clear the applicant and his case was

accordingly Kept in the Sealed'Cover. This procedure

has the approval of the Hon'bie Supreme Court also.

The reversion order of 31-05-99, stayed on 15-06-99

was issued by the MTNL and, therefore, the Tribunal

had no jurisdiction to deal with the case. Merely
because some posts were lying vacant in the

Respondent's office, the applicant cannot have any

claim for promotion- He also can have no grudge on

the promotion of two of his juniors, as they had not

been involved in any penal proceedings- Sealed Cover

procedure has been legally and correctly adopted by

the Department in his case. , In view of the above,

the application merits dismissal, urge the

respondents.

■  4,. Heard both the counsel. On 1-8-2000-

Arguing fervently for the applicant, the learned

counsel Sh. B.T.Kaul stated that the adoption of the

Sealed Cover procedure in respect of the applicant

was wrong and notivated. He points out that, none of

the pre-requisites for placement of a case in the

Sealed Cover in terms of the procedure in force since
I

1992 i.e.

i) Suspension

ii) pendency of discplinary

proceedings and/or

iii) pendency of criminal proceeding,

p. T'



had existed in the case, on, the date when the

DPC had considered the applicant's case. Neither was

any chargesheet issued to him nor any criminal
9

proceedings initiated against him. He was also not

under suspension. Therefore, placing the findings

about his suitability, or otherwise for promotion in

the Sealed Cover, promoting his juniors and reverting

him subsequently from his officiating post were

illegal incorrect and called for reversal argued the

counsel.

5. Replying on behalf of the respondents, Sh.

N.C.Sikri, Sr.counsel reiterated that the procedure

adopted by the Oeptt. was correct and legal. He

pointed out that in the circumstances of the case,

the findings about the individual was justifiably

placed in the Sealed Cover and the applicant should

not have any quarrel with the procedure adopted,

especially in view of the judgment of the Hon'ble

Apex Court in R.S. Sharma Vs. ijOI reported at J.T

2000 (4) SC 649 which, according to the counsel, had

been handed down in similar circumstances. He also

dwelt at length on the judgment but could not explain

as to whether the decision, related to the Sealed

Cover Procedure, detailed in 1992 O.M. or earlier.

However, he promised to submit written submissions,

which he did a week later. :

the written submissions, the

respondents reiterate their plea and state that the
I

case is squarely covered by the decision of the Apex

^Court in Union of India and others Vs. R.S.. Sharma,

C-JT 2000 (4) SC.644) which has overruled the decision
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in Jankiraman's case (JT 1991 (3) SC 527) in respect

of sealed cover procedure by placing reliance on para

7  of the O-M- Further, reliance has been placed on

the decision of the Larger Bench of the Apex Court in

Union Of India Vs. Madras Telephones SC&ST Social

Welfare Association JT 2000 (6)- 471 80, in which the

Court had resolved the conflict between the orders in

Union Of India & Ors. Vs. P-M- Lai &. Others in SLP
X

3384-86 and Madras Telephones SC/ST Association

decided in 1997. In the latest decision dated

26.04.2000, the Apex Court has held that para 206 of

the P&T Manual being administrative instructions

cannot override statutory rules and that seniority of

JTOs has to be fixed by the year of recruitment.

This Tribunal has also held on 05.07.2000 that in

view of the Apex Court's decision a number of OAs

pending, have become infractuous. The counsel

further points out that the applicant's reliance on

the revised instructions on Sealed Cover procedure

dated 1.4.09.1992 was misplaced as the same also had

provisions in para 7 as in the earlier procedure,

jherefore, unless a person was totally exonerated he

could not have been promoted, which was the case with

the applicant. The learned counsel summarised his

pleas as below

i) decision in R.S. Sharma's case squarely

covered the dispute on -hand;

ii) in view of the Apex Court's decision dated

26.04.2000, the OA has ■become infructuous and

iii) since the officiating and ad hoc promotion

was ordered by MTNL, this Tribunal lacked

3 u risdiction.

x/
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7. Written submissions.were received from the

applicants' counsel also. Pleas therein are

enumerated as below

(a) resorting to Sealed Cover Procedure was

illegal as none of the circumstances mentioned in

para 2 of the OM dated 14-4-92 existed.

(b) by adopting the wrong procedure the

applicant was denied promotion and there of his

juniors were promoted

(c) reliance placed by the respondents on the

judgement in R.S.Sharma's Case was inappropriate, as

it dealt, with the situation envisaged in the OM dated

12-1-1988 which has since then been replaced.

(d) reference to para 7 also was incoriect as

the sanction for prosecution was accoided on 15—7 99,

whereas the promotions have taken place much earlier

on 21-10-98

(e) decision in the case of the Union of India

Vs. Madras Telephone SC/ST Welfare Association as

well as that in OA No. 1173/96 were not relevant for

this OA.

(f) It was wrong to say that the decision in

R.S.Sharma's case has overruled the earlier decision.,

in Janakiraman's case. Applicant's case should

succeed, is the counsel's plea.

8. We have given careful consideration to the

rival pleas raised by the parties, in their

pleadings, during the hearing as well as in their

subsequent written .submissions. ' In this case, the
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findings about the suitability or-otherwise of the

applicant, a J.T.O., for promotion to the grade of

SDE in TE-group "B" was placed in'the Sealed Cover
I

and two or three of his juniors had been 'promoted.

This was in connection with some penal proceedings

begun by the CBI concerning the applicant. 'While the

applicant states that the relevant procedure in force

on the day when the DPC took place did not permit

such a step as the restrictions in that regard did

<

not exist, the respondents plead that the procedure

was valid even after the old scheme of 1988 was

replaced by the scheme of 1992. It is, therefore,

essential for the correct aplpreciation of.facts and

law that the relevant schemes are examined.

9. Government of India, Deptt. of Personel

and Training Office Memorandum No. . 22011/2/86 Estt

(A) dated 12-1-88 reads as below in para 2.

"At the time of' consideration of the cases of

Government servants for promotion, details of the

Government servants in the consideration zone for
if

promotion, falling under the following categories

should be specifically brought to the notice of the

Departmental Promotion Committee.

i) Government Servants undec suspensions;

ii) Government servants in respect of whom

disc&linary_,prgceedings_,are_pendiaa_Q.r:_a.

decisign_haS_^een_tajken„tg_initia,te

disclpllnary,„proceedings;L

p. T 0'
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^  iii) Government servants in respect of whom
E.CQS.eciitLon._„t-Q.!l ^ ^c.r LmLri£LL_Q.tLail9.§.-L"i

P citi —§-^CLQ.tliJ2tL——LSlC E.rp.§.§.G.U.ti-QJl

hcLS,_„_been. L§,§.U-§-'i Q-C. ^a,_d^Q.LsLQ.'3 tuiJa.

bmn_„takm__tQ.--a.Q.cQ,rd ^sanQ-tLon—^LQlC

P.roS'S-Q.U,tLQJl=-

iv) Government servants against whom an

lQvg.§.£i.g.ati.gn on serlgus_al.l^egatlgn_gf_

CQrru££ioilji._£Gibery, gr_similar_g!2av^

miscgnducts_is_in„grggress_.either—bii.

the CBI_gr_an^„agencv/^ departmental

or otherwise".
P

V

y

Para 7  of the Office Memorandum is also

relevant. It reads as below

"A Government Servant, who is recommended for

plromotion by the Departmental Promotion Committee,

but in whose case any of the circumstances mentioned

in para 2 above arise atter_the_recgmmendatigns—gL

ppe DPC are received feu t_betore he i,s actual tit

g.rgmgted^ wil 1 _fee„cgnsidered„as_if _his_case_has„feeerL

B.i.a£§.d_i.Q.—3— ti§._£.ti§.l.i_Q.Q.£~£§-

prgmgted until he_is„ggrjigletely,_exgnerated—gf—tfee

chagges agalnst_him„and_the„grgvisigns_cgntained—in.

this_Offige„Memgrandum_wiIl„fee„agglicafele„in_his_case

alsgl^

10. corresponding provisions in DOPT's Office

Memorandum No.22011/4/91-Estt (A) dated 14-9-92 which

replaced the earlier Office Memorandum of 12-1-88

read as below :-

9.10



'*2 At the time of consideration of the cases
t

of the Government Servants for promotion details of

Government servants in the consideration zone for

promotion, falling under the' following categories

should be specifically brought to the notice of the

Departmental Promotion Committee

i) Government servants mder_siisp.easLQJl

ii) Government servants in respecst of whom a

chacgesheet has been_'„issued_and—the

disci glinary:_^roceedings_are_.g-ending_and

iii) Government Servants in respect of ijihom

_^n2se.cu,tLoa„tor„4.j5,r:ifLin.aL„ch^^

joetidiaa'la-

Para 7 is the same in, the subsequent Office

Memorandum asiwell.

11. It would thus be seen that restrictions

placed by para 2 have been relaxed in the Office

Memorandum dated 14-9-92 from that of 12-1-1988. Not

only t ha t „t h e _r e s t r Ic t i gn _^1 a c e d _^y._2 _lly l_ha s—been.

deleted but„in_2„li ii„and_2_£l iil...alsg„changes__haye

beeg brggght ig^: R§,f,g,C§.g'S.g_tQ.~d^£l.§.i'2.g takeg tg

intigte discigllgary,_grgceediggs_ig„gara„2„iiii—ggd

tg_gragt„gf „sagctigg„f gr„grgsecutigg_giyeg„as„well_as

decisigg„takeg_tg„accgrd_sagctigg_fgr_grgsecutigg^„gg

longer exists ig the gresegt scheme gf thiggs.

Notwithstanding the retention of para 7 of the old

procedure as such in the new procedure, the nature of

restrictions has changed in the scheme envisaged by
(1

the amended procedure of 1992. , It is in this
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scenario the present case has to be examined.

12. In this case, the applicant states that

the impugned DPC was conducted in December, 1998,

while the respondents say it was done in October,

1997. Evidently, therefore, the convening of the DPC

was clearly after the issue of the DOPT's Office

Memorandum No. 22011/1/91-Estt. (A) dated 14—9—92

and, therefore, the proceedings could have taken

place onlv under, the instructions contained in the

Office Memorandum dated 14-9-92 and not in the

previous Qiiice„Memprandum_,pf_12-1-1988, which it had

replaced and superseded. In such a situation para 2

of the new instructions would come into play. The

three circumstances which should be brought to the

notice of the DPC, are reproduced below :-

i) Government servants under suspension.

ii) Government servants in respect of whom a

chacag-Shegt has been issued and the.

disciplinary proceedings are pending and

iii) Government servants in_respect_pf whom

prosecution for a criminal charge is

B,endinjg.^

No other circumstances are envisaged by the

procedure. The applicant says on the day when his

case was considered by the DPC (it is immaterial

whether it was took place in December 1998 or October

1997) he was not under suspension, he was not served

with any chargesheet and no disciplinary proceedings

W6!re pending against him and no prosecution for a
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criminal charge was pending against him. These are

facts brought out on records as well. Para 6 of the

respondent's reply to the OA reads as below

"That contrary to the averment of the

applicant that a DPC was held in December 1988, it is

submitted that no such DPC was held in December,

1998- Rather the name •of the applicant was

considered for regular promotion as S.D.E. in

October, 1997. It is submitted that the papers in

respect of the applicant were forwarded along with

those of others by the letter dated 10-11-97 with the

rcMnarks that a OBI case is pending against the

applicant- Hence as the case of the applicant was

not cleared by the Vigilance because of the pendency

of a CBI/Vigilance case against the applicant, the

recommendations in respect of the applicant were kept

in a Sealed Cover. It is submitted that the

procedure in such cases has also been approved by the

Hon'ble Supreme Court ir» a catena of decisions to

which the respondents crave leave of this Hon'ble

Tribunal to refer to at t'he time of arguments. Thus

it is submitted that the question of promotion of the

applicant does not arise". What emerges from the

above that as a CBI/Vigilance case against the

applicant was pending, his case was kept in the

Sealed Cover. It is not the case of the respondents

that the applicant was under suspension, that a

charge sheet was issued to him and disciplinary

proceedings were pending against him and that a

prosecution for a criminal charge was pending against

him . It is only that a CBI/Vigilance case was

pending. It would have been registered and some
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V
investigations would have taKen place. But it had

not reached the stage for suspending the applicant or

issuing a chargesheet to the applicant or sanctioning

his prosecution. Only in such cases placement of the

findings about the Government servants in Sealed

•  Cover could have been, as per the instructions in

force, resorted to. Despite the absence of the above

three circumstances. Sealed Cover proceedings have

been resorted by the respondents in this applicant s

case. To say the least. It_was.LLtoaL^-L'E^DQlLer

con.traryL„_to„the_Lixstru^^ —LtJitoyiLd _app.ea.r—that

the re^iondmts had__:g.one—^_by.__ttie LastructLoris

(p cmtaLne.d.__Ln_jg.ar^_2_ot_me_D0PTls_0tt^^^
dated„L2.t.Lt.L'2B.B.i..,.t.hough t.h.e__s.ML'g.—tlgld„beej3—ce^La.Qad,_,by.

t h e _ JO ItLc e _ Jlemca njdm_d a t ejd jl —^LLve
ymQS.„betore _t he _DPC „tQ.ok _p.Lace JlQ.tob^^ ^ We

have to say the above action smacks of total

violation of the procedure, non-application of mind

and incorrect appreciation of the circumstances of

the case. The applicant's case that findings about

his suitability or otherwise for promotion recorded

by the DPC in December 1998 (or October 1997) should

not have been placed in the Sealed Cover, in the

light of the instructions in force on that day.—is

corr^ctL_aad_has_taJje_^d<o

13. The learned counsel was at considerable

pains to elicit the support of this Tribunal for the

action taken by the respondents, by taking recourse

to para 7 of the procedure; which has been retained

even after amendment. The same reads as follows

9-To-
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"A Government servant who is recommended for

promotion by the Departmental Promotion Committee,

but in whose case any of the circumstances mentioned

in para 2 above arL5ig._af.ter„the_rec.oninLmd§LtL^ Qf_

£..he__OEC are receLved ,.„bu.tjDelore^^ actiiaLly.

promoted Jie_ WLLL_fe.e_Q.Q.Os.Lde,re.d_as_Ll_tLLs c._case__had

been ElLaced La._a _se^Le<i_Q.oveL_l2y._the„C2TC Cemfi.ha.sLs

supplied') ■ He shall not be promoted until his is

completely exonerated of the charges against him and

the provisions contained in this Office Memorandum

will be applicable in his case also" This paragraph

also does not come fully to the rescue of the

respondents. What is envisaged in this paragraph is

a  post DPC situation where circumstances enumerated

in para 2 arise in the case of Government servants,

recommended for promotion betweeii_su,ch_reQ.ommm

an_d the actual promotion.,.. In such cases a deeiLyia

provision has_beeii_LQ.t rodu.ced _to _treat _thg._Q.a5^^ &£.

sujLh__Goye.railLeat _servaats,._as _LL_they._had _bee.fi jfiLa^

ln_—the Sealed Cover bv the DPC. Placing the, ■■.case...Qf_

an LadLvL'iu.aL_b:iL_the_DPC_Lfi_the_SeaLed JLfiver_ofi__t^^

basLs__oL_the_exLstefice_oL_the_refitfiLctLofis_Lfi_fi.ar.a_2

§-fi<i_tfieatLfia_the_cafiefi_oL_ia'lLvLdfifiLs_fiecommefided_Lofi

fifiQrnQtiQ.n as having been placed in t.h.e..._.Sfia_Lc.<L__Lo.V-C.r.

bx__Q.ELC.__Q.Q-__a.ccofifit _oL_sfibfifififiefit_occfifia!ice__oL__the

refitfiLfitLofifi Lfi-fi.ar.a.. 2_...are two differerit ^fiLtfiatLofis

altogether. What has happened in this case is the

first situation and it is being sought to be

justified by the procedure meant to deal with the

second situation. One cannot.be substituted for the

other. On that count also, the applicant's case that

his case was originally placed in the Sealed Cover,

without any justification by the respondent is valid

V
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and merits acceptance»

14. We have also had the benefit of perusing

the judgment of the Hon'ble Apex Court in the case of

Union of LQd.La _„afid _Aiir a_„„_Vs S.=_S=_Sharma ^CiV-LL

appeal No. 6995-6996 of 1994 „ report e d a,t J T . 2 OOP

("4') SC 649. However, we are not convinced that the

said decision squarely, covers the facts of this case,

as propounded by the respondents. In that case, OBI

had registered an enquiry against' the individual, he

was placed under suspension which was subsequently

revoked. Therefore, his case fell within the purview

of the restriction placed by para 2 (iv) of the

Sealed Cover Procedure scheme as envisaged by DOPT'-s

Office Memorandum dated 12-1-1998 and the findings

were accordingly placed in the Sealed Cover.

Therefore notwithstanding the deletion of para 2 (iv)

on 31-7-91, the position was upheld, by the Hon'ble

Apex Court in view of the clarifications issued for

dealing with such cases, read with para? of the

procedure. Here the situation is entirely different

as the impugned OPC.has taken place nearly five years

after the new procedure has been introduced on
I

14-9-92. With the nature of restrictions in para 2

considerably modified. The respondent cannot seek

any protection from 'the said judgment, which was

issued in different set of circumstances and when

different instructions were in operation.

15. We have also tried, but in vain to find

out any observation in the Apex Court's decision in

R..S. Sharma's case to the effect that the earlier

finding in the case of Union of India Vs.

K.V.Jankiraman' (JT 1991 (3) SC 527 =1991 (4) SCC

109) has been unsettled; ■ as 'argued by the
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respondents. The Hon'ble Court has only

distinguished it as the clauses of the second

paragraph of the Sealed Cover procedure considered in

Jankiraman's case were not there in the case of

Sharma and, therefore, the decision was not

applicable. We are at.a loss to understand as to how

such a dicta would come to the rescue of the

respondents in this case. This also would go to

support the applicant's plea that his case was

wrongly placed in the Sealed Cover by the DPC,

against the instructions in force on the day.

16. It is also the case of the applicant that

in addition to having placed his case wrongly in the

Sealed Cover against the existing instructions, three

of his juniors were also promoted on 21-10-98,

overlooking his eligibility and seniority. Even

recourse to the instructions in para 7 would not help

the respondents, as the sanction for his prosecution

was issued only on 15-7-99 i.e. much after his

juniors were promoted on 21-10-1998; argues the

applicant. We do find considerable strength in the

plea by the applicant, as the respondents had sat

over the sanction for prosecution for nearly two

years yet placed the findings in respect of the

applicant in the Sealed Cover two years earlier and

promoted his juniors. In the circumstances of the

even if the instructions in para 7 had to be

followed, the applicant should have been promoted, on

the day his juniors were promoted, p.rovLdejdjof._coiirse

OPC t2ad__toujid hya fit for promotion., as the

restrictions of para 2 came to inhibit the promotion

order only on a much later date i^e^ in July 1999^

w.liea__the JlPC_hajd_t§.kejij2.Ll.Q.'a_LaJ2s.tober _19971_^tid_t^

v/



>b'

4

Vi

rej:LommdatLons„_by._the_DPCjiere_iji_^^

to__Ln__0cto)ier__19m:^^_exce]2t_Ln__the.__ca.s,e__Q^^

aiSJlLLcatit Respondents had thus acted incorrectly on

this count also.

17- We have also carefully gone through the

decision of the Hon'ble Apex Court in the. case of

Un.ioti__Q.L Jils^_Jla<dras_IeLej2.hme_S^^ ^—S.JL=_

SocLa,L_WeLtaC'§._A§.socLatLm_cmorted_at_JI_2006_C6l_SC

±Ll^__as._j!ieLL_as_tb.e_dec.LsLQajdl_thLS_TrLl2^^^ —^date.d

5zi-2000^_Ln _0A Jlo^„_lX73Zl99^^ The orders, however,

are of no help to the respondents, as they deal with

the selection process and eligibiliity conditions for

promotion to group A in Telecom Service from the

cadre of Engineering Supervisors and do_not_coyer_ttie

asj^act _ d _ JS we r __plQO c e The reliance

placed by the respondents on those decisions is

clearly inappropriate.

18. In view of the above observations we have

no doubt in answering the question placed before us

in favour of the applicant. Respondents action in

placing the findings about the applicants's

suitability or otherwise for promotion in the Sealed

Cover was clearly incorrect and improper. So also

illegal was their action in not promoting him along

with his juniors in October 1998, had he been fit for

promotion by the DPC, as the sanction for prosecution

has besen ordered only in July 1999. He could not

have been denied the benefit, which was his as of

right, on account of an event that occured nearly a

year later. Respondent's action cannot be upheld in

law or equity, as it was done on wrong premises,

improper appreciation of facts and incorrect

application^ of mind.

P
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19. In the result, the application succeeds

and is accordingly allowed- The Sealed Cover

Procedure adopted in the case of the applicant by the

DPC is quashed. The respondents are directed to give

him all the consequential benefits including the

promotion to the higher post, from the date on which

his immediate junior has been promoted, if he has

been found fit for promotion by the DPC. This would

not come in the way of the prosecution proceedings

already inirtiated. The applicant is also ordered to

be given Rs.V 5,000/- towards costs of this OA. .

.  Ta

mber

ed(V.Rajagopala
Vice Chairman (J)
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