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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

" 0A 1438/1999

m
New Delhi, this the RY_'Day of August, 2000.

Hon’ble Mr. Justice v.Rajagopala Reddy, VC (1) -

Hon*ble Sh. Govindan S. Tampi, Member (A)

sh. Parasanjeet Pandey,
s/n Sh. Ram Adhar Pandey,
r/o M-20-A, Shyam Nagar,
Vishnu Garden,

New Delhi - 110 018

officiating S.D.E.

MTNL, Karol Bagh Exchangea,
Mew Delhi. : . )
..... Applicant.

(By Advocate Sh. B.T. Kaul & Sh. Vinod Kumar)

YERSUS

1. Union of India
through Secretary,
Department of Telecommunications, .
Sanchar Bhawan,
New Delhi - 1.

2. Director General
Telecommunications,

Sanchar Bhawan,
New Delhi - 1.

%, Chief General Manager,
Mahanagar Telephones Nigam Ltd.,
Delhi Circle, Khurshid Lal Bhawan,
Janpath, New Delhi - 1.
e Respondents

(By Advocate Sh. N.C.Sikri, Sr. Advocate with Ms .
Geetanjali Goel.)

ORDER

By Hon’ble Sh. Govindan S.Tampl,. Member (A)

. The moot point in this application is whether
the respondents were correct in adopting the “Sealed
Cover® procedure, with -regard to the DPC held\bin
1998, in which the case of the applicant Qas
considered.

2. The applicant, who joined the Deptt. of
Telecom on 13-06~1984, and worked asAJunior Telecom

Officer in MTNL, became eligible for promotion to
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cadre of TE~Group B in 198%, in which he came to be
officiating és SDE. Though' in.the OPC held in
December, .1998, ' for‘ | promotion an
seniority-cum-fitness basis, he was very much in the
consideration zone, he was not ptomoted, hisi case
having apparéntly been placed in sealed Cover by the
DPC on account of some alleged case pending against
nim with CBI. In fact, no procéedings have been
initiated against him though he was‘summoned by the
CBI, and that too, not as an accused. As  Nno

proceedings had been initiated against him or were

pending at the time when the DRC was held, the

s

respondents had acted incorﬁebtly by resorting to
sealed Cover procedure in his case and holding back
his promotion. With the result, two of his. juniors
have been regularly promoted, but he was continuing
as officiating 3SDE, with the likelihood of reversion.
He, thereforé, seeks the Tribunal’s intervention to
declare the Sealed Cover procedure adopted in his
; \

case as irregular, grant him heguiar promotion from
the date of his juniors were Eromoted tﬁ the post and
to stay the threateﬁed reversion. (He has 1in the
meanwhile, been reverted on 31-05-99.)

3. Respondents contest the application
stating that as the applicant was only an officiating
SPE, his reversion was corréct in law. The action
was taken in view of the two'.separate cases
registered qgainst him by CBI, (a fact which he had
concealed iﬁ the applicati&n) aﬁd as it had been
recommended by the G.M. (Vigilanpe) thaf he should
be reverted before prosecution was sanctioned, which:

in both the cases was ordered on 15-07-1999. His

. (4
case was considered for regular promotion en SDE  1in
1 3
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Qctober. 1997 not _in pecenber 1228. as stated by the

applicant and the findings weré sent with the remarks
about the pending CBI case. Vigilance, therefore,
did not clear the épplicant and his case Wwas
accordingly kept in the sealed Cover. This procedure
has the approval of the Hon’bie Supreme Court also.
The reversion order 6f 31-05-99, stayed on 15-06~-99
was issued by thelMTNL and, therefore, the Tribunal
had no Jjurisdiction to deal with the casé. Merely
because some posts were lying vacanf in the
Respondent’s office, the applicant cannot have anvy
claim for prémotion- He also can have no arudge on
the promotion of two of his juniﬁrs: as they had not
been involved in any penal proceedings. Sealed Cover
procedure has been legally and correctly adopted by
the Department in his case.. in view of the above,
the application merits dismissal, urge the
raespondents.

4. Heard both the counsel. On  1-8-2000.
arguing fervently for the épplicant, the learned
counsel Sh. B.T.Kaul stated that the adoption of the
Sealed Cover )procedure in respect of the applicant
was wrong and notivated. He points out that, none of
the pre-requisites for placement of & casé in the
Sealed Cover in terms of the ?rocedure in force since
1992 i.e. ,

i) Suspension

ii) pendency of discplinary

proceedings and/or

iii) pendency of criminal proceeding,
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had existed in the casé, on, the date when the

DPC had considered the applicant’s case. Neither was

any chargesheet issued to him nor any criminal
: L ] .

.proceedings initiated against him. He was also not

’

under suspension. Therefore, placing the findings
about his suitability or otherwise for promotion 1in
the Sealed Cover, promoting his juniors ahd reverting
him subsequently from his officiating post were
illegal incorrect and called for reversal argued the

counsel.

5. Replying on behalf of the respondents, Sh.

N.C.

3

ikri, Sr.counsel reiterated that the procedure
adopted by the Deptt. was correcﬁ and legal. He
pointed out that in the circumstances of the case,
the findings about the individualh was Justifiably
placed in the Sealed Cover and the applicant should
net have any quarrel with the procedure” adopted,
especially in view of the judgment of the Hon’ble
Apex Court in R.S. Sharma Vs. UOi reported at J.T
2000 (4) SC 649 which, accordihg to the counsel, had
been handed down in similar circumstances. He also
dwelt at length on the judgment but could not explain
as  to whether the decision, related to the Sealed
Cover Procedure, detailed in 1992 0.M. or earlier.
However, he promised to submit written submissions,
which he did a week later. |

&. In the ' written submissions, the
respondents reiterate their plea and state that -the
case 1s squarely covered by thg decision of the Apex

Court in Union of fndia and others v¥s. R.S.. Sharma,

(JIT 2000 (4) SC.644) which has overruled the decision
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in Jankiraman’s case (3T 1991 (3) sSC 527) in respect
of sealed covef procedure by blacing reliance on para
7 of the 0.M. Further, reliance has been placed on
the decision of the Larger Bench of the apex Court in

Union Of India Vs. hadras Telephones SC&ST Social

‘Wwelfare aAssociation JT 2000 (6)~ 471 SC, in which the

Court had resolved the conflict between the orders in
Union Of India & Ors. Vs. P_w. Lal & Others in SLP
3384-86 and “Madras . Telephones SC/ST Association
decided in 1997. In the latesf decision dated
26.04.2000, the Apex Court has held that para 206 of
the P&T Manual being administrative instructions
cannot override statutﬁry rules and that seniority of
JT0s has to be fixed by the'year of recruitment.
This Tribunal has alsoc held on 05.07.2000 that in
view of the Aﬁex Court’s decision a number of OAs
pending, have become' infractuous. The counsel
further points out that the applicant”s reliance on
the revised instructions on Sealed Cover procedure
dated 14.09.1992 was misplaced as the same aléo had
provisions 1in para 7 as in the eariier procedure.
Therefore, unless a person was totally exonerated he
could not have been promoted,‘which was the case with
the applicant. The learned counsel summafised his

pleas as below -

i) decision in R.S. Shaﬁma’s case squarely
coverea the dispute on ‘hand;

ii) in view of the Apex Court’s\decision dated
26.04.2000, the 0A has ‘become infrubtuous and

iii) since the officiating and ad hoc promotion

was ordered by MTNL, this Tribunal lacked

jurisdiction.
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7. Written submissions . were received from the
4

applicants’ counsel - also. Ppleas thereln are

enumerated as below -

(a) resorting to Sealed Cover Procedure was
illegal as none of the circumstances mentioned 1in
para 2 of the OM dated 14-4-92 existed.

(b) by adopthg the wrong procedure the
applicant was denied promotion and there of his

juniors were promoted

(c) reliance placed by the respondents on the
judgement in'R.S.Shaéma’s Case was inappropriate, as
it dealt. with the situation envisaged in the OM dated
12-1-1988 which has since then been replaced.

(d) reference to para 7 aléo was incorrect as
the ganction for prosecution was accorded on 15-7-99,
whereas the promotions have taken place much earlier
oh 21-10-98 , : |

{e) decision id the case of the Union of India'
V. Madras Telephone SC/ST Welfare Association as
well as that in DA No. 1173/96 were not relevant for
this OA.

(f) It was wrong to say that the decision in

R.S.Sharma’s case has overruled the earlier decision

in Janakiraman’s case. Abplicént’s case should
succeed, is the c;unsel’s plea.

8. WQ have given careful consideration to the
rival plea£ raised by the barties, in their
pleadings, during. the hearing as well as in their
subsequent written submissions. ' In this case, the
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findings about the suitability or'otherwise of the
applicant, a J.T.0., for promotion to the grade of
SDE  in TE-group ‘B’ was placed in;the Sealed Cover
and two or three of his juniors had been ~promoted.
This was in connection with some penal proceedings
begun by the CBI concerning the applicant. ~While the
applicant statés that the relsvant procedure in force
on the day when the DPC took place did not permit
such a step as the restrictions in that regard did
not exist, the respondents plead that the ‘procedure
was wvalid veven. afteﬁ the old scheme of 19883 was
replaced by the scheme of 1992. It is, therefore,
essential for tﬁeAcorrect aplpreciation of. facts and
law that the relevant schemes are examined.

9. Government of India, Deptt. of Personel

and Training Office Memorandum No. . 22011/2/86 Estt

(A) dated 12-1-88 reads as below in para 2.

"At the time of consideration of the cases aof
Government servants for promotion, details of the
Government servants ip the consiqeration ~zone for
promotion, falling under the following categories
should be specifically brought to t%e notice of the

Departmental Promotion Committee.

i) Government Serwvants under syuspensions:

o
)
j —

Government seirvants in respect of whom

discplinary proceedinds_are_pending or_a

decision_has been_taken to initiate

disciplinary proceedings:

v

¥
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iii) Government servants in respect of whom

prosecution for _a criminal _charqge 1%

pending_or _sanction _for prosecution

has been issued or__a decigion nas

been taken _to. _accord sanction for

praosecution.

iv) Government servants against whom an

investigation__on__serious alleqgation of

corruption, bribery _or similar_grave

misconducts_ is in _progress either_ _by

the CBl or_any 3denc¥a departmental

or otherwise".

para 7 of the O0Office Memorandum is also

relevant. It reads as below -

“A Government Servant, who is recommended for
plromotion by the Departmental Promotion Committee,
but in whose case any of the circumstances mentioned

in para 2 above arise after the recommendations . of

the OPC are received but before _he is __actually

promoted, will be considered as if his case has been

placed in_a Sealed Cover by the DPC. He shall not be

promoted until _he is completely exonerated of the

charges against him_and_the provisions contained _in

this Office Memorandum will be applicable in_his case

10. corresponding provisions in DOPT’s Office
Memorandum No.22011/4/91-Estt (A) dated 14-9-92 which
replaced the earlier Office Memorandum of 12-1-88

read as below :-—



~ Q.-

"2 at the time of consideration of the cases

L -
]

of the Government Servants for pro@otion details of
Government servants in the considerati‘on~ zone for
promotion, falling uﬁder the; following categories
chould be specifically brought to the notice of the

Departmental promotion Committee :—

i) Government servants under suspension

Government servants in respecst of whom &

iy
add
St

chargesheet has_ _been "issued and__the

disciplinary_proceedings_are pending_and

iii) Government Servants in respect of whaom

prosecution for_a griminal charge is

pending .

Para 7 is the same in, the subséqdent Office
Memorandum as iwell.

11. 1t would thus be Seen‘that restrictions
placed by para 2 héve been relaxed in the 0Office
Memorandum dated 14-9-92 from that of 12~l;l988_ Not

only that the restriction placed by 2 (iv) has been

deleted but in_2 (ii) and 2 (iiil;also changes __have

been brought in. Reference to decision_ _taken _to

intiate disciplinary proceedings in para 2 (ii)__ and

to grant of sanction for prosecution given'as well as

decision taken to_dccord_sanction for prosecution. no

longer  exists in__the present _scheme _of things.

Notwithstanding the retentidn of para 7 of the old
procedure as such in the new procedure, the nature of
restrictions has changed in the scheme envisaged by

the amended procedure of 1992., It is in this
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scenario the present case has to be examined.
12. In this case, the applicant states that

the impugned OPC wés-conducted in December, 1998,"
while the respondents say it was done in October,

1997. Evidently, therefore, the convening of the DPC

was clearly éfter the issue of the DOPT’s Office

Memorandum No. 22011/1/91-Estt. (A) dated 14-9-92
and, therefore, the proceedings could have taken

place only__under the instructions contained in the

Gffice Memorandum dated 14-9-92 and not _in.__Lthe

previous 0Office Memorandum of 12-1-1983 which it had

replaced and superseded. In such a situation para 2
of the new instructions would come into play. The
three circumstances which should bée brought to the

notice of the DPC, are reproduced below -

i) Government servants under suspension.

ii) Government servants in respect of whom a

chargesheet has _been issued and _the

disciplinary_proceedings _are pending and

ii1i) Government servants in respect of  whom

prosecution for a criminal charge is

pending..

Ne other circumstances are envisaged by the
procedure. The applicant says on the day when his
case was consideréd by the DPC (it is immaterial
whether it was took place in December 1998 or Octbber
1997) he was not under suspension, he was not served
with ‘any chargesheet and no disciplinary proceedings

waere pending against him and no prosecution for a
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criminal charge was pending against him. These are
facts brought out on records as well. Para é of the

respondent’s reply to the OA reads as below :

"That contrary to the averment of the
applicant that a DPC was held in ODecember 1988, it is

submitted that no such DPC was held in December,

1998. Rather the name -of the applicant was
considered for regular promotion as S.D.E. in
October, 1997. It is submitted that the papers in

respect of the applicant were forwarded along with
those of others by the letter dated 10-11-97 with the
remarks that a CBI case is pending against the
applicant. '"Hence as the case of the applicant was
nbt cleared by the Vigilance because of the pendency
of a CBI/Vigilance case against the applicant, the
recommendations in respect of the applicant were kept
in a Sealed Cover. It is submitted that the
procedure in such cases has also been approved by the
Hon’ble Supreme Court in a catena of decisions to
which the respondents crave leave of this Hon’ble
Tribunal to refer to at the time of arguments. Thus
it is submitted that the éuestion of promotion.of the
applicant does not arise”. What emerges from the
above that as a CBl/vigilance case against the
applicant was pending, _his case was KkKept in the
Sealed Cover. It is not the case of the respondents
that the applicant was under suspension, that a
charge sheet was issued to him and disciplinary
proceedings were pending against him and that a
prosecution for a criminal charge was pending against
him . It is only that a CBI/Vigilancé case was

pending. It would have been registered and some
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investigations would ‘have taken place. But it had
not reached the stage for suspending the apblicant or
ijzsuing a chargesheet to the agplicant or sanctioning
his prosecution. Only in such cases placement of the
findings about the Government servants in Sealed
Cover could have been, as per the instrthions in
force, resorted to. Despite the abéeﬂce of the above
three circumstances, sealed Cover proceedings have
been resorted by the respondents in this applicant’s

case. To say the least, it was_ illeaal. improper _and

contrary _to the instructions.. 1% would appear _that

the respondents _had__gone by _the instructions

contained in para 2 of the DOPT’s OQffice Memorandum

[0}

ated 12-1-1988. though the same had been replaced by

the Office Memorandum dated 14-2-1992. nearly five

vears before the OPC took place in QOctober, 1997 . :We

have to say the above action smacks of total
violation of the procedure, non-application of mind
and incorrect appreciation of the circumstances of

the case. The applicant’s case that findings about

his suitability or otherwise for promotion recorded

by the DPC in December 1998 (or October 1997) should
not have peen .placed in the Sealed Cover, in the
light of the instructions in force on that day.__ 15

correct and has _to be endorsed.

13. The learned courisel waé at considerable
pains to elicit the support éf this Tribunal for the
abtion taken by the respondents, by takinél recourse
to para 7 of the procedure;, which has been retained

even after amendment. The same reads as follows -




"a Government servant who 1s recommended for
promotion by the Departmentai Promotion Committee,
but in whose case any of the circumstances mentioned

in para 2 above arige after the recommendations of

the DRPC__are received, but beforet he is  actually

pfomoted he will be considered as if his - case _had

been placed _in & sealed cover by the DPC_ (emphasis

supplied). He shall.not be §romoted until his 1is
completely exonerated of the charges against him and
the provisions contained in this DOffice Memorandum
will be applicable in his case also” This paragraph
also does not come ifully to the rescue of the
respondents. what isten?isagéd in thié paragraph is
a post DPC situation Qhere circumstances enumerated

in para 2 arise in the case of Government servants,

recommended for promotion between such recommendation

and the actual promotion. In such cases a deeming

provision _has been introduced to treat the cases of

such __Government servants,. as if they had been placed

in__the Sealed Cover by the OPC. Placing the case of

an individual by the DPC _in the Sealed Cover on . the-

basis of the existence of the restrictions in para 2

and treating the cases of individuals recommended for

promotion as _having been placed in_the Sealed Cover

by DPC _ on__account of subseaguent occurance _of  the

restrictions in para 2 are two different situations

altogether. What has happened iﬁ this case 1is the
first situationmn and .it is being sought to be
justified by the procedure m;ant to deal  with the
second situation. One cannot. be substituted for the
other. On that count also, the applicant®s case that

his case was originally placed in the Sealed Cover,

without any justification by fhe respondent is valid



_—t ,

and merits acceptance.
l4. We have also had the benefit of perusing
the judgment of the Hon’ble Apex Court in the case of

Union of India _and Anr. VS . R.2.Sharma, Civil

appaal _ No., 6995-6934 of 1994, reported at JT1.2000

(4)..8SC 643. However, we are not convinced that the
sald decision squarely, covers tﬁe facts of this case,
as propounded by the respondents. In that case, CBI
had registered an enquiry against the individual, he
Was blaced under suspension which was subsequently
revoked. Therefore, his case fell within the purview

of the restriction placed by para 2 (iv) of the

Sealed Cover Proceduré scheme as envisaged by DORPT s
Office Memorandum dated 12-1-1998 and the findings
were accordingly placed in the Sealed Cover.

Therefore notwithstanding the deletion of para 2 (iv)
on 31-7-91, the position was upheld by the Hon’ble
Apex Court in Qiew of the clarifications i;sued for
dealing with such céses, read with para 7 of the
procedure. Here the s$ituation is éntirely different
as the impugned DPC,haé taken 5lacevnéar1y five vears
atter the new procequre haé been Introduced on
14-9-92. With the nature of Eestrictions in para 2
considerably modified. The respondent cannot seek
any protection from ‘the sald judgment, which was
issued in different set of circumstanbes and when
different instrﬁctions weire in operation.

15. We have also tried, but in vain to find
out any observation in the Apex Court’s decision in
R.S. Sharma®s case to the effectlthat the earlier
finding in the case of Union of India 98~
K“V.Jankiramana‘(JT 1991 (3) SC 527 = 1991 (4) scc

109) has been unsettled; - as -argued by the
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respondents. The Hon’ble Court has only
distinguished it as the clauses of the second
paragraph of the Sealed Cover procedure considered in
Jankiraman®s case were not there in the case of
Sharma and, therefore, the decision was not
applicable. We are at a loss to understand as to how
such a diéta would come to the rescue of the
respondents 1n this case. This also would go to
support the applicant’s plea that his case was
wrongly placed in the Sealed Cover by the OPC,
against the instructions in force on the day .

16. It is also the case of the applicant that
in addition to having placed his case wrongly'in the
sealed Cover against the existing instructions, three
of his juniors were also promoted on 21-10-98,
overlooking his eligibility and seniority. Even
recourse to the instructions in para 7 would not help

the respondents, as the sanction for his prosecution

was issued only on 15-7-99 i.e. much after his
juniors were promoted on 21-10-1998; argues the
applicant. We do find considerable strength in the

plea by the applicant, as the respondents had sat
overv the sanction for prosecution for nearly two
vears vet placed the findings in respect of the
applicant in the Seéled Cover two years earlier and
promoted his Jjuniors. In the circumstances of the
even 1if the instructions in para 7 had to be
followed, the applicant should have been promoted, on

the day his juniors were promoted, provided of course

DPC  had  found him_ fit for  promotion. as the

restrictions of para 2 came to inhibit the promotion

order only on a much later date i.e._ _in July 19%%.

when the DPC had taken place in Qctober 19297 and_the
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recommendations by the DPC were in fact given effect

to in  October 1998,  except in__the  case of  the

applicant. Reépondents had thus acted incorrectly on

this count also.
17. we have also carefully.gone through the
decision of the Hon’ble Apex Court in the. case of

Union of India V¥s. Madras Telephone 3.C. & 5.T.

Social Welfare Association reported at JT 2006 (6) SC

471 as__well as the decision of this Tribunal dated

5-7-2000. in 0A No. 1173/19%6. The orders, however,

are of no help to the respondents, as they deal with
the selection process and eligibiliity conditions for
promotion to group A& in Telecom Service from the

cadre of Engineering Superwvisors and do _not cover the

aspect of  Sealed Cover procedure. The reliance

placed by the fespondents on those decisions 1is
clearly inappropriate.

18. In view of the above observations we have
no doubt in'answering the question placed before us
in favour of the applicant. Respondents action 1in
placing the findings about the applicants’®s
suitability or otherwise for promotion in the Sealed
Cover was clearly incorrect and improper. So also
illegal was their action in ﬁot promoting him along
with his juniors in Octobsr 1998, had he been fit for
promotion by the OPC, as the sanction for prosecution
has been ordered only in Jul? 1999. He could not
have been denied the benefit, which was his as of

right, on account of an event that cccured nearly a

yvear  later. Respondent’s action cannot be upheld in
law or equity, as it was done on wrong premises,
improper appreciation of ‘facts and incorrect

applicationg of mind.



“; 19. In the result, the application succeeds
- and is accordingly allowed. The Sealed Cover

Procedure adopfed iﬁ the case of the applicant by the
DPC is quashed. Thé respondents are directed to give
him a&ll the consequential benefits including the
promotion to the.higher post, from the date on which
his immediate Jjunior has been promoted, if he has
been found fit for promotion by the ORPC. This would
not come in thé way of the prosecution proceedings

already injtiated. The applicant is also ordered to

5,000/~ towards costs of this 0A. of.

(v. Réj agobgmw P

Vice Chairman (J)

be given Rs.

/vikas/




