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Central Administrative Tribunal, Principal Bench
Qriginal Application No.102 of 1999

s+ day of mads 2000

Hon'ble Mr. V.K. Majotra, Member (A)
Hon’ble Mr.Kuldip Singh,Member (J)

New Delhi this th
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Nighit Kumar Jain

A%

R/o 48, Raman Hotel,

DRDO Residential Complex,
Probyn Road, Timarpur,
Delthi-110 054,

S/o Shri G.K. Jain

- Applicant

(By Advocate — Shri G.K. Jain)
Versus
1. SA to R.M., Secy. Defence (R&D) &DGR&D
Defence Research & Development Organisation,

Ministry of Defe
137, South Block, P.0O. DHQ,
New Delhi .

2. Chairman

(Grievance Cell)
Directorate of Parsonnsl,

B-Wing. Sena Bhawan,
New Delhi-110 011,
{Represented by Shri Harish Chander, ACSQO)

ORDER

By Hon'ble Mr . Kuldip Singh, Member (J)

The applicant in this case has prayed for an
appropriate direction to the respondents diraecting
them not ta apply their order Neo. DRDO/768025/RD/MPD-2
25.3.868 for promotion of Scientists from lower grade
to higher grade. It is alleged that vide this
impbugned order, the respondents have changed their
rules for promotion and want to implement the same
with retrospective effect which is against the
principles of natural justice and contrary to existing
law, It is also prayed that applicant should be
assessed for promotion under the previous rules

Facts in brief are that the resnondents




‘e
»l

‘(‘ 2.

have in their astablishment

13
)
»
[ ad
Q
H
N
0

following grades:-

(Vs n (5] o Vo]
o) o] (5] (8] (b}
1] [¢:] (b 1] b}
3 3 3 "] 7
"~ 4+ o+ — -
(1] (; 1) ) p
"~ 4 g -+ "~
T1 M [} @] [§v]
£y) 0 £y] 0 ey}
£ %) ) 0 »
:.J. :..l. - vk [§o]
[)] > N (] o]
NN (%) O (o) [}
(] ®) [} [} D
(o) Q 0 (»] |
[ { | { b
D o e ]
) (89} n
») [N
) Q
D ()

[¥2]
0

M

s

(e
n)

P ad
o
0
3]

b
[9+]
EN
»)
[»]

[

s8]
N
P
(o)
)

Chief Controller Rs . 18400

SA to RM & DGRD As decide
Govt, fro
time
R g
3. The applicant had joined th
N
' respondents as Scientist B in th
Thereafier he was promoted to Scientist 'C° w. e.f
1.7.93, The eligibility criteria for promotion to
various groups of Scientists was as under upto
25.3.98:-
Eligibility in 3 4 5 ] 7 Remarks
Years/Grades {Average Marks obigined in C-PAR %)
.IT.
S, 'R’ 82 77 70 g0 --
Sc c’ Q0% 85 77 70 80
Sc D’ a0x g5 77 70 80
S¢c. 'E’ Qpx B85 77 70 g0
4, The eligibility criteria was amended vide

impugned order No.DRDQ/78025/RD/MPD-2 dated 25.3.98.
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After the issue of the amended rules, the criteria has
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been changed and the changed criteria is as follows:-

Eligibitli
Years/Gra
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( Average Marks obtained in C-PAR, ¥

)

Sc. TR 82 77 70 85 80 - -
Sec. 'C’ Q0% 85 20 75 70 85 80
Se, D’ o0* ]S 80 75 70 65 -—
Sc. 'E anx 85 80 75 70 - -~
5 The grievance of the applicant is that as
per the unamended rules, after rendering a service of
5 wvears and having obtained 77% of marks in the

Confidential Performance Appraisa! Reports (in short

"CPAR), he was entitled
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hefore the assessment Board in the vear 1898 for being

promoted from Scientist "G to Scientist DT b

hecause of the amended criteria, the applicant did not

77% of marks.

8. It was further pleaded that amended criteria had
been applied in his case with retrospective effect.

It i submitted that the raising of the minimum
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average of 77% marks to a minimum average of 80% marks

rasulted in the backleog of 18 marks which was reguired
to be recovered in the following two years of 1996-97
by when the applicant would have completed five years
of service whereas the other officers had to recover
backlog of marks for varving periode of 4-0 vears
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discriminatory in nature
claimed that the sanctity and validity of the marks
chtained by the applicant in CPAR for the

retrospective effect by changing the criteria on which

promotion w. e f 1.7.1088
Year Maximum Marks Min. Average Marks Max imum
of CPAR required for Marks
receiving call required
for Appearing
hefore the
Assessment Board
after five years
1983 200 T7% 154
1294 200 77% 154
12385 200 T7% 154
1226 200 80% 180
1397 200 80% 180
Total 1000 782
a8, The main thrust of the apnlicant is that the
changed c¢riteria for promotion from Scientist 'C’ to
Scientist D’ is bad in law and is discriminatory and

for the preceding three vears, he should have bheen

governed by the unamended eligibility criteria and for

Jem—
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should have been c¢alled for interview by the
Assesasment Board. As such, he has prayed that he is
entitled for being called to appear before the

from Scientist "'C° to Scientist "D

a The respondents have contested the petition

They have admitted the procedure being adopted by the
department for consideration of upgradation of a

their reply that
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the promotions of Scientists are not vacancy based and

they are promeoted in situ if found fit for promotien
by the Assessment Board and for such purpose

Screening Committee (in short 1SC) under rule 8(2)(a)

f DRDS Rules, 1078 and as amended by order dated
8.3.96, shall review the CPAR on completion of minimum
residency period of three years The ISC evolves its
own criteria for deciding the eligibility of
scientists for consideration by the Assessment Board

and awards average marks to the scientists.

10 1 £ is denied that the increase of marks !
the eligibility criteria effected vide letter dated
25.3.98 has been applied reirospectively It is
stated that this criteria has been applied to
Assessment Boards held only after March, 19868 and not
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by earlier B
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ards. Respondentis have also denied that
the marks are allotted to individuals on the basis of

preavailing eligibility goriteria. It is stated that

marks in the CPAR are alwavs based on the overall

by any other considerations. It is further stated
that the criteria promulgated from March, 1988 has
been applied uniformally to all Scientists CT
considered by the Assessment Board, 19888 and onwards

without any discrimination. Since the promotions in

L2 L e

percentage of marks in his CPAR and interview, are
assessed by the Assessment Board and promoted
irrespective of availability of vacancy.
11, It is further stated that in the DRDS Rules,
I18C is empowered to evolve eligibility criteria for
assessment of scientists for promotion, Theraefore,
there i1s no question of nullifving the effect of

12. We have heard the learned counse! for the
applicant and departmental representative Shri Harish
Chander, who argued on behal!f of the respondents

13, Short guestion involved in this case is

whether the amended criteria is applicable in case of

lou—
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the applicant or not. Counse! appearing for the
applicant submitted that the assessment of CPAR was
done as per the then prevailing criteria. As prior to
10986 the eligibitity criteria for Scientist 'C’ was
77% average marks with 5 years service, so upto the

vear 1998 if the applicant had obtained 77% of marks,

should be taken as if he had got the aualifying
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marks and should have been called for interview by the

Assessment Board,

asubmitted that the amendment of rules cannct be

applied with reirospective effect and in support of
his contention, he al!sc cited the case reported in
Swamy’s Case law Digest - 1992 wherein i1 was observed

as follows:-

In this connection, a2 reference
may be made to the case of Y.N. Rangaiah
v, J. Srinivasa Rao (1983 (2) SCC 385).
In the said judgment it was held that
vacancies which occuyrred prior to the
amended rules would be governed by the old
rules and not by the amended rules.”
15. L earned counsel for the appiicant further
submitted that a vested right cannot be itaken away by

rules arbiirarily and unreasonably in this case
since by securing 77% of marks for three vyears, a
right had been vested in the applicant so by amending
the eligibility criteria in the year 1998, a vested
right of the applicant is being taken away This is
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against the principles of atural justice In support
of his contention that amended rutes should not bhe
applied with retrospective effect learned counsel
appiiesd
for the applicant also relied upon a judgment of the
RBombay Bench (CAT) in O A A72/98 reported in ATJ CAT
{Bombay) Bhagwan Sirumal Lalchandani Vs. u.o. 1. &
Others, wherein it was observed as follows:-
Promotion - To the Post of
General Manager, in Currency Note Press -
Recruitment Rules amended - Applicant a
Dy G.M. claims promotion on the basis
of ol!d recruitment rules - Vacancy which
oceour prior to the existence of amended
rultes directe to be filled wup in
¥ accordance with the old Rules .
{ 18 I reply to this departmental

1 group 'C’ to group 'D’ is not promoied on the basis of
E vacancies -available rather promotion in DRDS is made
: on the basis of overall performance after having been

adjudged by the [SC and having cobtained prescribed

percentage of marks in the CPAR. In this case since |

'X' ha callad faor intarvisw so he cannot claim that ha
should have been promoted as Scientist 'D
17, Besides that, the deparimental
representative submitted that ISC alone is to evolve

Vit W
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consideration by the Assessment Board and award of

average marks for the scientists While deciding
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f eligibility of scientists for assessment, since the
revised rules had been applied in their case, so
applicant cannct claim that he had been discriminated
or unfairty treated. He has no right to be considered
for assessment since he has not obtained the reguisitie

marks in the last 5 vears of CPAR.

18 We have considered the rival contentions of
the parties Rule 8(2)(a) which governs the promotion
of Scientists of different grades is reproduced below

for ready reference:-

?‘ 2(a) Promotion from one grade 1o
the next higher grade in the service shall
he made under the Flexible Complementing

Y* Scheme from amongst the officers
possessing the broad educational
qualifications as given in Schedule |1}
Promotion upto the level of Scientist 'F’
shall be made on the basis of evaluation
of confidential performance appraiszal
reports and assessment interview and for
Scientist ’'F’ to "G’ on the basis of the
evaluation of confidential performance
appraisal reports and assessment by a Peer
Commitiee, The Internal Screening
Committees constituted as specified in
Schedule 1A and B shal!l review the

confidential nerformance approaisal
reports of Scientistis "B’ on completion of
minimum residency period of three vears
and of Scientist C’, D’ and E’
completion of minimum residency peri
four vyears and of Scientists 'F fa)
/f completion of minimum residency period o
five vyears as on 30th June of the year t
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e agsessment boards pertain, Th
its own criteria for iding the
eligibility of ists for
consideration by the Asse oards and
award average marks for ientists,
While deciding sligibility of scientists
or essment the Internal Screening

ening Commitiees shall evolve
I
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than B0% average marks in the confidential
performance appraisal reports shall not be
sligible for assessment.” (emphasis supplied)
19, A careful perusal of the above rule shows
ithat the promotion in the respondents depariment of a

Scientist from one grade to another is not a prometion

in thse ordinary sense, rather it is a ’'Flexible
Complementing Scheme’ This rule clearly shows that
the promotion in the respondents depariment is not

in 2 particular vyear is to be filled by the then
prevailing rules and not by amended rules whereas in
the case in hand, the promotion in the respondents
depariment are not wvacancy based rather it is
ubpgradation of status of an individiual scientist on
the basis of his individual!l performance.

20, The eligibility criteria of Scientists for
promotion from Group 'C° has been changsed and the
changed criteria shows that it ts the overall

thereafter, he is +to be recommended for heing




21. Promotion of a Scientist from Croup C 1o
o’ is not a promoticn in the general sense rather it
is a conferment of a higher status which as per rule
is based on performance !inked with experience. The
tables shown in paras 3 & 4 above show that 2
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for being conferred =a higher status. So it is a
conferment of status or grade but not the promotion in

the ordinary sense and to judge the performance, CPAR

SﬁLbMiwq M
w/ andAk!SC areZthe most important things and Assessment

22. The applicant has a right to be considered

and he has been rightly considered but he cannot

individual’'s case, then 1 will create chaontic
/‘T conditons which may create discrimination amongst

different Scientists of standing of different vyears

Hence we are of the considered opinion that

respondents had rightly applied the amended rules

w f 1996

23 In view of ithe above, we are of the
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considered opinion that this 0.A. has no merits and
the same deserves tc be dismissed Accordingly the
0. A, is dismissed but without any order as to costis
oy i
(Kuidip Sihgh) (V.K. Majotra)
Member (J) Member (A)

Dkm




