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CHNTHAL ADMiJ^lSTRATlVh" TKIBUNAL: HHINCIFAL BiiKCH ^
Or|gi.na,l Appl ica.t8on Wo. 1013 of 211101

Ne^v Delhi , this the day of bebruary, 2()()d

HOJU'BLH iMH. V.K,. MAJOTMA, MHMBHH (A)
HOM'BLt MM.KULDI F SJKGB, MHlBtE( JUOL>

Shrl Ved Fraka.h

S/o hJhri Kamiesh Chand

Jix. Substitute Loco Cleauer

Under Loco Loreinan,

M o r a d a b a d. -AFFL JKUAiDI

(.By A d o c a t e ; S h ri U.S. M a. i n e e ,)

V e r s u s

Union of India: Ihrough

1. ] he (ieneral Manager,

Northern Railway,

Bareda House,

New Delhi.

2. the Divisional Railway Manager,

Northern Railway,
Moradabad.

3. Ui\isional Mechanical Lngineer (. F),

Northern Railway,

Moradabad. " -HESPON"DtNrfS

(By Advocate: Shri Rajinder Khatter)

O H 0 H H

By Hoai'bIe IMlr. Koid a.id SingO'a.MeaaBer( Jnod3. )

Applicant impugns order dated 7. y.yy (Arinevu'o

A-]) \'ide wliich he was rernoved from serwice.

3. I he app 11cant was initial 1 y appo i nt od a.s

Subslitiite Loco Cleaner. He claims thai at the t i.rr,c

his appointment lie submitted various documents in suppo

of Ilia appl ication for the job which were duly w r i f i -cd

and only after verification cjf the genuineness of t!:.'

documents, the applicant was given appointment. H;.we',-er-.

tlie appl icant was subsequent I j' served a mernora ndur.i of

cbarge-.sheet for major penalty dated 7.9.90 al legiiig tlial

the applicant had committed misconduct in as much a.s he
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2.

submitted a false scholar's register and transfer

certificate from Bhagat Singh, Junior Higli School. (Ihaus

Gauj , Hardoi to rnisdeclare his age and qual ifications to

qual ify for the appointment as Substitute toco Gleaner

and by tiie said act iie fai led to rna. inta. in absolute-

integrity . and acted in a manner unbecoming of a

Government servant thereby contravened Hule 3 of the

Railway Servants (Conduct) Rules, lybS, as suet a

charge-sheet on Standard form of ohai'ge-slieet under Rule

9  of the Railway Servants (Discipl ine and Appeal) Huie.s,

1958 was issued to the applicant on 6/7,9,90. thereafter

an enciuiry was conducted and the appliicanl was held

guilty and order of removal was passed. llie appl ieant

challenged the same before this iribuna I by fi l ing an OA

No. 1763/93. the said OA was allowed and the impugned

orders were quashed. However, the disciplinary authority

was given liberty to pass a fresh order in accordance

with law within three months from the date of receipt of

a copy of the order, it was further observed that if the

respondents decide to continue the proceedings afreah

from the stage at which tlie illegality has occurred, tlien

the statutory consequences would ensue. if they do not

decide to continue the proceedings witliin the pei tod

given above, then the applicant shall be reinstated .and

the question as to whether he is . entitled to thr-

bacli-wages shal l be decided upon the final result of tlie

proceedings, if such order is passed by disciplinary

authority as if the respondents dropped further

proceedings then the question shall be determined tq" the

competent authority in accordance with law.
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:i In compliance of tlie judgment the appl icant

was reinstated in service \ ide an order dated 3n.7.9'J

with immediate effect. However, h>' ttie same order i t was

directed that he may be kept under suspension ti l l i h.'

I'lnaJ 1 sat ion of the D&AK pi'oceed i ngs .

•1. Mow a fresli order of removal from seri'leo has

been passed which is being impugned in this OA.

5, ihe grounds on which the appl icant iias

dial Longed the impugned oi'der are that the <.-hai'gf s

against the appl icant are absolutely false and bascles.s as

the appl icant never produced a school leaving oeit i f i eat.-

issued by the Headmaster Hhagat Singh .Junior High School ,

Gausgan, Hardo i but had actually pi'oduced a sclioo 1

leaving certificate issued by the Principal .Neliru .Samrai:

Vidyalaya, Mallikapur, Hardoi. So it is submitted that

the enquiry has not been conducted in accordance will) the

principles of natural justice and the inquiry, (if f i ce r

rel ied upon the statement of Headmaster, Hhagal Singh

■Junior School which was taken at the back of the

applicant.

b, Besides that the a,ppiicant has also submitted

that after the earlier order of removal from serwce >va.s

quashed, no decision to continue t.Jie proceedings was

taken and communicated within d months from the date of

receipt of a copy of this order and as such tJie fui'thcr

proceedings deemed to have been dropped but it is on! ;,

after the expiry of the said period, the respondents

issued notice to reinstate the appl icant and placed th."

appl icant under suspension.
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7  It is further pleaded that though the nrd'T

was passed to place tlie app) icant under snspensioii but

subsistence allowance from iJ . 12. 1942 to 24 7 1444 was not

paid as per Hule 5 ('4) of the Hal lway der\'aii':3

(.Discipl ine & Appeal) Rules, l4bR which provide ttat when

the order of of removal from seri lce is (inashed and

further pu'ccecdings are to be taken against him hr: shou'd

be placed under suspension and susbsistence anowan.t

should be paid, as such the impjugned ordei of removal is

bad in law because the respondents did not pay the

subsistence allowance to the appl icant for the i nt'Vrven ? iig

period in spite of the request of the appl leant that he

was not in a position to defend himself because of

non-payment of sutisistence al lowance as such i t is prayed

that the OA be al lowed and the impugned ordei dat-id

7.4.44 be quashed.

li . the OA IS being contested by the respondents

the respondents pleaded that since the applicant liad

secured the Job of Sub Loco Oleanei' on the basis of

forged and frivolous documents which on vei ifica1 ion was

found to be bogus so the applicant was served with major

penalty charge-sheet. An enquiry was conducted as p>er

the extant rules and after the charges have been prov-vi .

the appl icant had been remo\'ed from service.

4. it IS.also submitted that tlie defence heipfvr

has given his consent not to cross-examine the Hi incipal

of Bhagat Singh Junior High School, dausganj, Hardoi sc; El-

is not necessary to call him in the enquiry. In the
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statement of Shr i Karn Sanaa Lai , Principal of llehrii

Srnarali Vidyalaya was not rel lable as he failed to i^roduct

the r 01e va n t r e o o r d.

10, We have heard the learned ofjnnsel for tin

parties and gone through the records of the case.

1 1 . the learned counsel appearing foi the

applicant submitted that since the enquiry was not

started within a period of three months from the d.ate of

passing of the earl ier order in the earl iei' OA so it is

deemed to be dropped and in support of his cuutenl ion the

leaiMied counsel for the applicant has also rel ied upon a

judgment reported in AIJ 2201. (1) page 40d entitled as

Shi 1 Pranab kumar Uutta Vs. U.0. 1 . But in our Vieiv tlie

contention as raised by the learned counsel fur the

applicant has no merit because in that case a spe - 1fied

period was granted to the authorities to hold

departmental proceedings and it was found that the

depa,rtmeul could not complete the proceedings witliin a

specified period so it was held that on expiry of the

period tlie departmental proceedings were without

jurisdiction. But in the present case when the Original

Appl ication was decided it was specifically observed that,

the respondents were given l iberty to pass a fresh order

within three months from the date of receipt of a copy of

this order. if the ■ respondents decide to continue tlie

proceedings afresh from the stage at which the il legal it:

has occurred, then the statutory- consequences would

ensure. It was further observed that if they do not

decide to continue the proceedings within the period

specified, then the applicant shal l be rein.slated and tht;
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as to whether he is entitled to back wages ̂
....- on the. nniU_resiaX--^^

,er«phasis sappiied) r,leaning thereby that . t was di rente-,
that ih case the respondents tate a decision to start
p,-00000.iigs rrnsh w.thin a period of months thr,. the
status of the appl icant shal l remain as If the "nipnvi

ivas pending and tn case they do not take decision witinn
months then the appl icant has to be reinstated bet

still the final result could come after the proocedinss
meaning thereby that the enquiri conld lo.i-in

beyond three months. So the period of ;i monfhs ment ioned
in the operative portion of the judgment was mentioned
not with the purpose that the enquiry could not bo
continued beyond three months but it was so meution^o

that If the enquiry is not completed withn. il moths, then

the applicant shal l be reinstated but the enquiry could
sti ll ooiituuie. so the judgment relied upon by the
learned counsel for the applicant does not apply to the

present faiuts ot the case.

^2. the next contention raised by the learne:.a

counsel for the applicant is that Rule 5(-D of the

Railway Servants (Discipline & Appeal) Rules, 1

provides that if the penalty of removal from service i s-

set aside and if it is decided to hold further enquiry,

then the Railway servant shall be deemed to have be^n

placed under suspension by the competent authoi iti 1 ro.n

the date of original order ot
d i smi ssa 1/remova 1/oompu 1 sory retirement and ..La ̂ .

continue to remain under suspension and it is snbmittel

that in this case there is a clear violation of rii! e

because neither the respondents passed order treating the
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intervening per Loci as suspension nor subsistence

aJ lowanee was paid. in this regard we may mention that

j.n compl ianoe with the judgment an order was passed on

;j(J.7.9y whereby the applicant was reinstated in service

and simultaneously he was kept under suspension t i l l the

finai isation of the D&AH proceedings, so there is

substantial compl iance of Kule 5(91 and even otherwise

Hule 514) stipulates that if it is decided to hold the

further enquiry, the delinquent official shal l Vie deem^'d

to be under suspension for the intervening period as wel l

(' emphas is supp 1 led).

Id. As far as non-payment of suspension alloivance

is concerned, the applicant could have made s

representation asking for payment of sus[iension

allovvance. It appears that no representation lias been

made and the record itself suggest that the applicant did

appear before the authorities as he was called for

personal hearing vide letter dated 311.7.99 and he did

appear thougli applicant claims that he had ma<ie a

representation asking for- suspension allowance during tlie

intervening period but since no such representation has

been placed on recoi^d whether the applicant has claimed

the same, so we find that no prejudice has been caused to

the applicant on this score,

14. Hule 5(4) of the Railway Servants (Discipl ine

and Appeal) Rules, 1968 simply says that where penalty of

removal from service is set aside and if it is decided to

hold further etiquii-j', the railway servant shall be deemed

to have been placed under suspension by tlie ccmpelent

autliority from the date of original oi'der of dismissal.
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J ljiis Kule 5(4) gives a mandate that the rai lwaj^ servaiU

shal l be deemed to be under'suspension it no order is

passed, Ihoiigh the counsel for the respondents p- inted

out that a separate order has to be passed about. ths

inter\'enjng period but we are of the opinion that eve.i it

a  separate order is not passed then the Rai lway servant

as per Rule 5 (4) is to be deemed under suspension as if

the order has been passed by the competent authority.

15. As regards the acceptance of the statemeiit of

Principal , Bhagat Singh School is concerned, tht-

appi leant by taking this argument have simpli' tried for

reappreciation of evidence by taking statement of anothe:

Principal of Neliru Samarak School in preference to the

statement of Principal of Bhagat Singh Sclioo 1 whicii plea

cannot be entertained because whi le exercising the powe?

of judicial reN^ievv this court cannot reappreciate t'Lic

evidence. It was for tlie Inquiry Officer who had also

given cogent reasons for accepting the statement of

Principal of Bhagat Singh School .

16. .No other contention has been raised before us.

17. in view of our discussion above, the OA does

not call for any interference and tlie same is dismissed.

No costs.

( KOLDI.F S.IKGI1) (V.K. mJOTKA)
MEMBEH ( J UDL ) iMEiMBfH ( A >

Hakesh


