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Central Administrative Tribunal

Principal Bench

OA 91/2001

Hon'ble Shri Govindan S.Tampi, Member(A)
Hon'ble Shri Shanker Raju, Member(J)

New Delhi, this the day of ISth December, 2001

Shri Amrit Lai Meena,
Ex _ Const. (Driver) No.4230/PCF^
S/o Shri Jamuna Lai Meena,
R/o Vill.Ranoli Bama Shri Mahavir Ji
P.O. Ranoli, P.S.Shri Mahavir Ji
District Swai Madhopur(Rajasthan) ...Applicant.'
(By Advocate: Shri Sama Singh)

Versus

1. Commissioner of Police,
Delhi Police Headquarters
M.S.0.BuiIding, I.P.Estate
New Del hi-2.

2. The Addl Commissioner of Police/
PCR and Communications, Delhi '
Delhi Police Headquarters
M.S.O.Building, I.P.Estate
New Del hi-2.

3. The Addl. Dy. Commissioner of Police/PCR
Police ControT Room, Delhi,
Delhi Police Headquarters
M.S.0.BuiIding, I.P.Estate
New Del hi-2.

. ..Respondents.
(By Advocate: Shri R.K.Singh proxy counsel of

Shri A.K.Chopra)

ORDER (Oral)

By_Hgnlble_Shri_ShaaKeL_Raiu.^_MemberlJl

Applicant who was a Constable (Driver) in

Delhi Police has challenged an order passed on 29.2.96

whereby respondents, after proceeding the enquiry

ex-parte, have dismissed the applicant from service, on

the allegations of unauthorised absent from duty for a

period of more than one year. The appeal preferred by

the applicant was also rejected by an order dated

19.8.1999, wherein the appellate authority has held that

though it has been filed beyond the period of limitation.
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Yet in the interest of justice, considered the case of the

applicant on merits. After going through proportionality
of punishment keeping in view the incorrigibi1ity of the

applicant, rejected the appeal. Hence this OA challenging

the above orders.

2- The learned counsel of the applicant, at

the outset, stated that the applicant has sent a

communication to the concerned officer as well as

competent authority for grant of leave and to continue the

leave on account of illness of his son but the same has

^  not been considered- It is further stated that none of

the communications sent by the respondents have been

served upon him. Placing reliance, on various orders

passed by the appellate authority in similar

circumstances, it is contended that officers who remained

absent from duty for more than one year, and were

initially removed from service later on the punishment has

been reduced to lesser punishment. In this back ground,

the applicant contends that he has been arbitrarily

discriminated by the respondents in violation of Articles

14 and 16 of the Constitution of India.

3. On the other hand, the respondents in

their reply strongly rebutting the contentions of the

applicant stated that they have followed the rules and

regulations on the subject and taken a firm decision after-

considering the proportionality of punishment. The

respondents have stated that the applicant has

misrepresented the facts as the departmental enquiry
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proceedings have been conducted within the ambit of law

and the applicant was provided reasonable opportunities to

defend himself at every stage but he did not avail the

same on his own accord and preferred to remain absent from

duty and as such the punishment awarded to applicant is

fully commensurate to the misconduct proved against him on

the basis of the evidence and material brought on record.

It is further stated that there is no violation of Rules 8

and 10 of the Delhi Police (Punishment & Appeal) Rules,

1980 while awarding the punishment of dismissal to the

applicant. In this back ground, it is stated that the

grounds urged by the applicants are wrong, as he

misconceived the facts, and there is no documentary

evidence produced which could justify the same. It is

lastly contended that appellate authority has also dealt

with all the contentions raised in the appeal and

considered the same as per rules on the subject and

rejected the appeal. Hence, the OA is liable to be

dismissed.

4. We have considered the rival contentions

of both the parties and perused the material on record.

As provided under Rules 7 and 19 of the COS (Leave) Rules

1972, the applicant cannot claim leave as a matter of

right. It is only when the explanation of the Government

servant is found to be justified the competent authority

may "in its discretion grant the leave of the kind due. As

the applicant despite receipt of the communications and

after given an undertaking in writing to appear before

enquiry officer has not participated the defence now taken
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is nothing but an after thought. The applicant despite

opportunities also to file representation before

disciplinary authority despite receipt of the

communication tends to show that he has nothing to say in

his 'defence before the disciplinary authority as well,.

Mere production of medical record would not be sufficient

for accord of leave to the government servant. As pen-

standing Orders No. Ill the applicant in case of illness

has to inform the competent authority and to await the

decision. Despite acknowledgement of the communications

and an undertaking to appear before the enquiry officer on

23.3.95, the applicant without any valid and legal cause

has abandoned and did not appear and tasfe:. part icipation in

the enquiry with the result, the same has been proceeded

ex parte in accordance with the provisions of Rule 18 of

the Delhi Police (Punishment and Appeal) Rules, 1980 We

V
find no legal infirmity i n the action of the

respondents to resort to Rule 18 ibid. The applicant

having been accorded sufficient opportunity to participate

in the enquiry and having failed to do the same without

any proper justification cannot take advantage of his own

wrong- Apart from it, the applicant has not sent any

information to the competent authority and no medical

record was produced. The applicant has also failed to

avail of medical rest by submitting proper

application along with certificate- The applicant has

r^ot responded to the communication of the respondents
^cin<^

subjected to the second medical examination. Keeping

in view the fact the applicant has only seven years of
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with Mstory of previous absence which maKes him
an incorrigible person he was abseht from duty
unauthorisedly in a disciplinary force such as the Delhi
Police to the extent of remaining absent for period of
more than one year without any valid justification. m
our considered view, the misconduct for which the only
punishment prescribed under Rule 10 ibid vide is removal
on dismissal and as such the penalty of dismissal imposed
by disciplinary authority for wii -fui -e

rot wilful of unauthorised

absent of the applicant is valid is lea;:inw 4. -
vdiia IS legally sustainable.

The contention of the applicant that the period of absent
having been treated as leave without pay, the charge of^
nemainlng absent from duty does not survive and the
contention that his absence has been regularised as leave
id legally not sustainable and cannot be countenanced and
liable to be rejected. We are fortified in our view by
the decision of the Apex Court in State of w o V3_
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5- As regards the discrimination is concerned
the applicant has drawn our attention to the various
orders passed by the authorities wherein the punishment
has been reduced from removal -t-n tremoval to lesser punishment would
not be applicable in the present case as in the matter of
punishment there cannot be application of Articles M and

and each case has to be considered on its facts and
circumstances. in the order passed t-ho = i -passed, the applicant therein

ing excellent service of 10 years without any
punishment. The applicant who has remained absent without
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Pe^ission Of tPe competent aotfofU. foo ™ooe":ran one
year .avlng completed a pualifyin, aervloe of only aevap
yaara, certainly indicates towards incorrigibility of the
aPPUcant as per Rule 10 of the Roles ibid. In this view
Of the patter we do not find any discripination peted out
to the applicant. The annual i a+-as

appellate authority after
considering the facts and circopstances of the case a.
-n as the proportionality paintained the punishpent upon
the applicant, which rrinnrh+-wrucn cannot be found fault with and is
legally sustainable.

In the result and having regard to
discussion pade above and reasons recorded, we do not find
any .ground to interfere in the patter. the op is
accordingly dismissed. No cosf<s p -fNO costs. Before parting with, we
express our displeasure as to the casual approach of the"
respondents. We have been deprived of their assistance by
non production of relevant record, tet a copy of this
order be sent to the Coppissioner of Police for
information and to ©nsuri? fhFi+- 1 1-. i i

®11 cases, where matter
IS listed after completion of pleading- i

A/) relevantrecord is kept ready for perusal of
jfhe court.

CShanker Raju)
Member(j)

/kd/
/Govindan/S.Tampi)

Member (X) —^


