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Hon'ble Mr. Bharat Bhushap, Memher -

0.4,

Central Administrative Tribuna]l rz)S?

Principal Bench

O.A. 1490/2003

with

O.A. 844/2001

New Delhi this the 19 th dav ofr Februarv, 2004

1490/2003

1.

Prabha Abbey
W/o Shri Sudesh Rampal,

Quarter No.3, Atul Groove Road.

Janpath, New Delhi.

Neelam w/o Shri Ved Prakasnh,
Gali No.1, House No. 34,

Goupuri, Ghaziabad (UP)............

Advocate Ms. Rekha Palli)

Versus
Lt. Governor of Delhi,
6, Raj Niwas Marg, Delhi—54.‘

through its Chief Secretafy,
5, Sham Nath Marg, :

PHC Cum Jt. Secretary (Health),

1, Jawahar Lal Nehru Marg,

Delhi Subordinate Services
Selection Board through its
Secretary, 111 Floor, UTCS
Building behind Karkardooma
Court Complex, Vishwas Nagar,
Shahdara, Delhi-32.

LNJP Hospital through
its Medical Suptt.,
Jawahar Lal Nehru Marg,

New Delhi............ .. .... ... .

Advocate Ms. Jasmine Ahmed)

2.
(By
1.
2. NCT of Delhi,
Delhi.
3. NCT of Delhi,
New Delhi-2.
4.
5.
(By
§
0.A. 844/2001
{
1.

Raj Rani Chuchra,
C/o0 br. S.K. Bhate i1

Gupta Nursing Home, Arya
Samaj Road, Uttam Nagar,
New Delhi-110059,

......Applicants.

Respondents.
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10.

11.

12,

13.

14.

16.

R/0 DDA L1G 771, Hastal
Uttam Nagar.

New Delhi.
R

Mangrate Singh, /E7
C/0 Mr. Edwin Negburg
R/o 13, Ral Niwas Marg.

Delhi-54.

Rekha Walter

pres quter CrT. 33
Meerclard Road,
belhi-2.

Mary Lucas Vadakara

C/0 Marg T.8. 580 Pocket-kt,
Mavur Vihar Phase-11,
Delhi-91.

pushpapenithi Butta
H.A. 1526 Jahangirpuri,
-Dpelhi-Y1.

Madhu Khama Qr. No.
A-10, Lok Navak Hospital
Campus New Delhi-2.

Marg Kuriakar H. No.
488 DDA Flats Lado Saratl,
New Delhi.

Kamla M. Lal r/o D-460,
Tagor Garden Extn.
New Delhi-28.

Veena Dhingra r/0
1198/79, Tri Nagar Shanti
Nagar, New Delhi-35.

Elizabeth Samuel

r/0 B-288, Mohan Garden
Etc. Uttam Nagar.

New Delhi-59.

Mrs. Elsamma Antony
r/o 85/C, Pocket-AZ
Mavur Vihar, Phase-111,
Delhi-96.

Sunita Voila

r/o H-15 MCD Colony
Kingsway Camp
Dhaka, Delhi-9.

Roseline Narinder Singh

151/4, Air Force Station

Ra jokri New Delhi-38.

Ms. Lissy, i

871, Janata Flats, Nand Nagri,
Dilshad Garden, Delhi-93.

Ms. Sheila Masih,
630, Pocket-5. Phase-1.
Mayur Vihar, Delhi.
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19.
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Ms. Saroj Miohael,

Pocket F, House No. 20074,
GTB Enclave, Nand Nagri,
Delhiji-yj3.

Ms. Amritsg Wilson,

House No. 14/4, Mansarovar
Park, Shahdara, Delhj.

Ms. Anita I'vagij,

C/o Rampa ) Sharma,

A/22/13, Fast Babarpur,

Sanjav Gandhi'Marg,

belhic T e
Advocate Ms. Rekha Pallij)

Versus

Lt. Governor of Delhi,
6, Raj Niwag Marg, Delhi-54.

NCT of Delhi,

through jtg Chier Secretary,
S, Sham Nath Marg,

Delhij,

NCT or Delhij,

PHC Cum Jt. Secretary (Health),

1, Jawahar La) Nehruy Marg,
New Delhj-p.

Delhij Subordinate Servigeg
Selection Boarg thrpugh its
Secretary, 11} Floor, uTces

Court Complex, Vishwag Nagar,
Shahdara, Delhi—az.

G.B, Pant Hospita]
througn its Medica} Suptt,
Jawahar Lal Nehruy Marg,
New Dethi-p,

Guru Teg Bahadur Hospita}
througn its Medica] Suptt,
Dilshag Garden, Delhj-gs5.

LNJP Hospity} througn
its Medica] Suptt.,
Jawahar La) Nehry Marg,
New Delhji-y, -

Dby Hospita) through its

Medica Suptt, Harj Nagar,
New Deini,

Guru Nanak Hospita} through
its Medica) Suptt, Ranjit
Singh Marg,

New Delni
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Hon 'ble Mr., Bharat Bhushan., Member (J).

Both the atforesaid 0.As invoiving 1identical
question of law and facts are being disposed of by one

common order for the sake of convenience.

2. .The applicants in both the cases have been
working as Grade A’ Staff Nurses on contract basts 1in
various hospitals run by the Govt, of belhi. They were
recruited atter an interview conducted by the Tlechnical
Recrgitment Cell (TRC) in May, 1998 i.e. during the
period an indefinite strike was declared by the permanent
Staff Nursgs of the Govt. Hospitals in Delhti. it is
stated that they were recruited pursuant to the public
advertisement issued in the leading newspapers (Annexure
“A') and around 400 Nurses were appointed and such Nurses

were appointed after relaxing theair age limit.

3. The applicants have further stated that
Respondent No. 4, i.e. Delhi Subordinate Service
Selection Board (hereinafter referred to_as “the Board')
on or about 1.9.1998 had sent around 500 applications to
Respondent No.3 as per their reqguest to }mplement the
decision of the Government of NCT otf Delhi Tor
absorption/confirmation of Stafl Nurses wno 1otned the
duties during the strike period. On recei1ving ine sawd
application forms from the Board, the Respondent No.d 1n
turn distributed these forms to vérlous nospitais like
G.B. Pant, G.T.B, L.N.L.J, D.D.U, Sanjay Gandhi Memorial

i

Hospitals, etc. run by the Govt. ol NCT, Pelh:r with
specific instructions to the effect that the appiication
forms be supplied only to those Nurses who had worked

during the strike period. Conseguently, the application
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forms werc Supplied to the applicants as also other

similarly situated Nurses and such application rorms were

submitted to the Nursing Superintendent of the concerned

hospital who in turn further forwarded these applications

to the Board. The applicants contend that thev were

dismaved on coming to know, that their applications Tor

regularisation oft their services wWere not processed ag

they were found to have crossed the age bar or 30 vears

under the Recruitment Rules tor being eligible for

recruitment to the post appvlied for. And their request

for regularisation of age iimit wag also not considered.

The applicants initially filed a Writ petition before the

Hon'ble High Court of Delhi and the High Court while

issuing Rule in Civili Writ-Petition No. '2712/99 vide its
order dated 20.5,1999 allowed the appiicants to discharge

their duties andg the respondents were directed to vay

their Salaries until furtner orders were vassed.

However, when the matter finally came up ror hearing on

26.3.2001, the appliicants’ counsel on an objection being

raised by the counsel for the respondents withdrew the

writ petition, with liberty to approach the Tribunal tor

the reliefs claimed in the writ petition, The appiicants

have contended that S8ince the Recruitment Ru;es for Ciass
11t and 1V posts in the Dbelihi Administration conrer
powers to felax any of the provisions of the said Rules,
including the provisions restraining the upper age iimit
for such recruitment, such bower shouid be exercised by
the authorities 1n favour ot the applicants pecause while

initially ,calling for the applications, when the

applicants were recruited the Government hag invited

applicants upto the age of 65 years, meaning thereby that

thev had relaxed the age limit at the time of their

recruitment and the applicants had responded to the call
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at the hour of the need and so now their threatened
action to throw them out is against all canons of law and
the oprinciples of natural justice. Their further bplea
that even the Ministry of Health in the Govt. of Delhi
in the Memorandum dated 4.8.1998 éubmitLed by  them
praving therein for regularising their servi -es and not
terminating their services had given an solenn assurance
that their éervices would be regularised. lience, their
praver is for regularisation of their services in the
posts in which they are already working -in various
Government Hospitals in Delhi. As regards tte provis:ons
containing relaxation- of age, they have drawn my

éttention towards clause (II1l1) of the

ote in the
Recruitment Rules in respect of such tvpe of posts in the
medical institution under the Delhi Administration which
is stated to have been published in the Gazette dated
17.8.1967 which is reproduced as under:
"Clause (I1l) - Where the Administrator is of
the opinion that it is8 necessary or expedient to
do s0, it may by order, for reason recorded in

writing relax any of the provisions of these
Rules with respect to any class of persons

Hence, ‘their contention is that by virtue ot the
power vested in the Govt. as mentioned above. the Govt.
is expected to relax the upper age limit whenever it 1is

required to do so.

4. It is the case of the applicants - at while
responding to the call given by the resbondents: thev had
legitimately expected that their services would be
regularised in due course of time as promis:d by the
respondents. Their contention 1s that they had 1o1ned
the Service at a time when everv difticult si1tuation was

prevailing and when even the casualtyv sections or various

U USRI N
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Government Hospitals Had to be closed down due to the

defiant stanag adopted, by the Sstriking Nurses and\ the
redeeming feature was that the Govt. of NCT, Delhi had.
allowed them to continue to work in the Hospitals éven
after the strike was oalied off and to that effect the

RN

orders were issued from time to time.

5. While strohgly refuting the claim of the
applicants, the. respondents have stated that the
applicants were emploved on contract basis of three

months by the concerned hospitals - in the interest of

. batient care during the strike declared by the regularly

appointed Nursing Staff ot Govt. of NCT of Delhi in Mav,
1998 and there was a'clear‘written‘understanding thét the
qualified Nurses were requiréd on é short term dontract
basis and thét' theﬁeA was né ~;mplicit or explicit
understanding about their fegularisation. Their case is
that regular appointments in all such like cases were
made through the Board and since the petitioners were not
-eligible as per the Recruitment Rules, so obviously their
regular appointments oopld not be made. As per their
contention, the recruitment rules Qrdyided the age limit
of such category being 18 to 32 vears and éinoe all the
applicants had crossed the’upper age limit ot 32 vears,
80 thev were round ineligible for appointment as per the

Recruitment Rules. o /

6. Heard the learned counsel for the parties
and with their kind aséistanoe have also perused the
documents and .other materials on record, Ms. Rekha
Palli, the learned counsel for the applicants while very
vehemently submitting her argumeﬁts has ognfended that

the applicants are the persons who had come to.the rescue

(”
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to the Govt. at the time of need -and were bravely facing
B . ' i

/

the fhreats and dangers and they had come ‘to the
‘fofeffoﬁt‘-gnd responded to the call of the respondents.
Rebeliﬁg»lthe conteﬁtion of the respondents that the age
for recfuitment tq the Nurses is 18'to 32 vears, the
learned. 9ounse1'has argued that when the applicants had
joinedﬁﬁbdrsuanf‘io tﬁe published advertisement issued in
the newépﬁpér;; they had invited Nurses upto the age of
65 yeéfé;' meaning therepy that the respondents had
resorteq_Ato relaxing the upper age limit, 8o now at this

gstage when the applicants have servedvthe respondents for

fairly a long period and upto the entire satistaction

this 're1axdfi6h of age in favour of the applicants
deserves .htmoSt consideration. The learned counsel
submits that even otherwise when they have served the
organisation for a long period of five vears, then 1t ey
deserve even human consideration for befng regularised'&s
they have "spent lthe beét_part of their life with the
respondents ana now if they are thrown oqt, thev would be
jobless and their familiés would also die of hunger. 1o
' putttess her arguments ‘regarding their reaquest for

regularisation for being in continuance in service for a

long time, reliance has been placed upon Wall Ahmad vs.

State of Bihar and Ors. (1999 SCC (L&S) 734), the

appellant hdd worked for long time as Gauge Reuader,

wherein it was observed as under:

!

Y e keeping in View the perrormance ol the
appeliant while he worked as Gauge Reader for
the past 17 vears and. if he is tfound suitable
for such regularisation, he may be regularised
by granting the necessary relaxation. .. -

in Urmila Devi and Ors. Vs. State of Binar and Ors.

(1999 SCC (L&S) 642 where the voluntary workers in Health

Service of State of Bihar were found working for long at

-r
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& pittance of Rs.50 per month. Even -in the absence of

any statutory rignt of regularisation, the Hon'bple
Supreme Court directed that such bersons be considered
for regularisation on available posts as per rules and
regulations. The learned counsel for the applicants hag
also placed reliance upon Delhi High Court judgement

Vinod Kumar and Ors. Vs, Union of India & Ors. (Civil

Writ Petition No. 3169 of 2000), decided on 7.8.2001

repofted in 2001 V AD (Delhi) 717, wherein the

N

petitioners had sought regularisation of their sgervices

v
on ILDC/Stenographers posts, on the ground that thev were
initially appointed for a period of 120 davs on ad
hoce/daily wages through the Empiovment Exchange and they
were allowed to work for a period of 10 vears. So there
also, the petitioners were granted reliet under the
foliowing terms:
e
"Petitioners may make a representation to the
.competent authorityv for relaxing the rules and
for regularisation or their services as one time
exception. The concerned authority, on receipt
- ) of such reporesentation, shall examine their case

in terms of proviso to Rule 12 (1) (b) of
Central Secretariat Clerical Service Rules and
the identicai provision in other set of rules
and taking in. regard beculiar racts and
¢irecumstances of the case and pass appropriate
orders for regularisation or petitioners"
services or alternatively for relaxing their age

y bar  to enable them to take the SSC examination.
Meanwhi e, status. quo shall be maeintained .in
respect of their service status till such orders
are passed and should these g0 against them,
they shall be allowed to remain at their posts
for one monthn tolen&ble them to seek any further
legal redressal . o

In H.C. Puttaswamy and Ors. Vs. The Hon'ble (Chief

Justice of KarnAtaka' High Court, Bangalore and Ors.
(1991 Supp (2) ScC 421), in which caéé the applicants
were statéd to be in service .tor & period of about 10
vears qnd" they‘had become overaged for entry into any

other service, it was held as u der:.
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"There isg good sense in the plea-put forward tor
the appellants. The numan problem stands at the
outset in thesge cases and it is that vroblem
that motivated us in allowing the review
petitions. 1t may be- recalled that the
appellants are in service for the basi 10 ¥vears.
They are either graduates or doubie graduates or
post-graduates as against the minimum
qualification of SSLC required for Second
Division Clerks in which cadre they were
originally recruited. Some of them seem to nave
earned higher aualification by hard work during
their service. Some of them in the normai
course have been promoted to higher cadre. Thev
are . now overaged for entry ;nto any other
s¢rvice, 1t seems tnat most or” them ctannol get
the benefit of age relaxation upder Rule b5 o
the Karnataka Civil Services (General
Recruitment) Rules, 1977. Une could only
imagine " their untold miseries ana  of  tneir
tamily™ jr they are left at t he midstream.
Indeeqd, it would be an act of cruelty at this
stage to  ask them to appear for written test
and - viva voce to. be conducted by  the Public
Service Commission for fresh selection (See Liia
N Dhar v. State or Rajasthan (1981 (4) SCC 159

7. Qn the othér hand, the learned« counsel for
the respondents while Strongly reruting the Submisstions
made on beﬁalf of the applicants has stated that reguiar
appointments can be made only in accordance with the
prescfibgé Recruitment Rules and not otherwise andg no
berson can geek appointment de hors the Rules. His
contention ig thgt'the applicants.in'the ¢ase have not
been appointed in terms or the Recruitment dules ana once
the applicants have not been appointed 1t terms of the
Recruitment Rules, they have’ no right to claim
regularisation‘ de hors the Rules. lh'support, he has
relied on the'DeIQi High Cburt Judgement n CWPrNu, 7386

or 2000 Shri Sandeep and Ors. Vs, Delr 1  Subordinate

Services Selection Board -and Ors.. decideu on 23.7.2002.

Reliance hag also been made upon another Sunreme  Court

Judgement reported in 2003 (3) Sce 485, vr. MChanchai
Goval _(Mrs.) Vs. State of Rauasthan, wherein in  the

matter or regularisation of an ad hoc appointee, it was

it e
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held that uniess his initial recruitment is regularised

through a prescribed agency, he cannot De granted

regularisation.

8. The learned counsel has also countered the
aréuments of the learned counsel for the applicants
regarding their legitimate expectation that thev would be
regularised soon after the strike is over or at a later
stage. in this regard, he has referred to the following
observations of the Hon'ble Supreme Court in the ruling

referred to above; 2003 (3) SCC 485 (supra), wherein 1t

had been laid as under:

On the facts of the present case, ihe principile
ot legitimate expectation has no application.
it nas not been shown as to how any act was done
by the authorities which created an impregsion
that the conditions attached in the original
appointment order were waived. Mere.continuance
does not imply such waiver. No legitimate
expectation can be founded on such unfounded
impressions. it was not even indicated as to
who, it any., and with what authority created
such impression. No waiver which would De
against requisite compliances can be
cointenanced. Whether an expectation exists 1is,
gelf evidently, a question of Tfact. Clear
statutory words override any expectation,
hewever tounded’ .

9. Another Supreme Court judgement relied upon

by the iearned counsel for the respondents is Unign “of

india _and (:rs. Vs. Harish Bal Krishna Mahaian. reported

in J1 1997 (10) SC 375, wherein the services or a Medical
Ofticer avpointed temporarily in the Central Government
Health Scheme on August 10, 1982 during the strike of the
Doctors wis allowed to oontinue for 5 vears before the
same wer:s altimately term:inated. And on being
challenged, the Tribunal decided 1in [favour ot the
Emplovees, but the Honlble Supreme Court held that the

direction by the Tribunal was violative of Article 320.
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ment toO various gervices under the State,

is pound to follow the reievant Recruitment

rearned counsel has placed reliance upon &

the Apex Court reported 1N JT 1996 (2) SC
|

s been iaid down as under:

at having made rules of

to various gervices under the State
class of posts under the gtate, tne
pound to follow the game and to have
the candidates made as DPETr
and appointments shall be made
the date of discharging the
attached to the post the incumbent

a member of the gervices. Appointment
is not an appointment to &

to the Rules’.
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orpitment rules

On applioants' plea for sympathy.

and equity. the learned counsel has gubmitted

reoruitment in service is governed by

rules then there cannot D€ any room for eautty

in this respect. he nas piaoed retiance

judgement, Ahmedabad Munleipal

vantibhal patel and

|
in JT 1997 (7) SC 14, whereln it nas been neld
I
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‘Under such circumstances.
sympathy or equity in the matter of such
appointment speoialiy where the recruitment in
iservice is governed by the gtatutory rulies. it

rne reasoning £ i
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iven by the tripbunal is acceopted,

| . .
the statutory recrULtment ruies would pecomne
lpugatory or otiose and the department can f[avour

without

or appoint any bperson
prOVided in the recruitment
nepot 18 and

any person
following procedure
rules which would lead to
arbitrariness. Once. the oonsideration of eguily
in the face ot statutory rules 18 accepted then
eligible and qualiried persons would be
guftferers as they would not get any chance to be
considered for appointment. Tne result would De
that persons lesser N merit would get
preference in the matter or appointment merely
on the ground of equity and compassion. it 18
therefore not sare to pend the arms of law only
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Far adjusting 2Quity. We therefore, fing that
e reazoning  given by the tribunat that
BY Mty demarnds the absorption of the
N respondent  in the service of the ‘Corporation
SUTTers from 2rror of law" . {

’

12. Heard the learhed Counsel for the parties,
beruzad  {he records arg have alsgo done  through the
rulasgs relied * upon Ly both the parties. Tlie

obsecrvations made by the Alkex Court in\d¢;L~Ja£§ggg@gmLL§
Case (supra) as reproduced hereinbefore on page 10 of the
Judgmen SEel o be very much relevant for the case ip
hanad  as in the Horn’ble Supreme Court in the saig case
whersin  tog the applicants therein were similarly placed
as in the instant case had been'directed'to be dealt with
in a favourable mannear . Obviously one could oﬁly imagihe
their ntold miseries and of their family if they are
left gt the midstream.' Though it is & fact that the
Caurts  and the Tribumal have not to be swayead away by
sentiments  apd sympéthy vyet the important fact cannot e
lust sight of that the applicants herein have rendered
the services to-the Government hospitals at a time when
Everything was in a mess on account of‘thé strike of the

Nurses  in the nospitals. Naturally such like applicants

N

AT that poine of  time hag acted as Angels  tg the

N

suffering batients and O account of that reason too Thiey
daserve SYmpaiiy and consideration. Under these
S a case where T deem it

circumstan"es, in my view, this

Pt

0
{;

Neessary g obsarve that the respondentsAwould endeavour

tc consider the candidature of the applicants favourably
adainegt  the available vacénciesAby according  them age

relaxation for the period of service they have renderad

i
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with them .since the periocd of their Joiming  with  the

.

Government hospitals and they bes also accordad preferance

over outsiders and fr

proposed- to

observations,

make appointments in

the 0.A.

esh  candidates i case it i

is disposed

/Bharat Bhushan)
Member (J)
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