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Central Administrative Tribunai
Principal Bench

O.A. 1490/2UU3
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New Delhi this the 1 gth day of February, 2UU4
Mon'bie Mr. Bbarat Jfflmshan, ' ' '

0.A. 1490/201)3

1. Prabha Abbey
W/o Shri Sudesh Rampal,
Quarter No.3, Atul Groove Road.
Janpath, New Delhi.

2. Neelam w/o Shri Ved Prakash,
Gali No. l, House No. 34, -
Goupuri, Ghaziabad (UP)

(By Advocate Ms. Rekha Palli)

Versus

1

0

5.

Lt. Governor of Delhi,
6, Raj Niwas Mare, Delhi-54.

NOT of Delhi,
through its Chief Secretary,
5, Sham Nath Marg,
Delhi.

NCT of Delhi,
PHC Cum Jt. Secretary (Health).
1, Jawahar Lai Nehru Marg,
New Delhi-2.

Delhi Subordinate Services
Selection Board through its
Secretary, in Floor. UTCS
Building behind Karkardooma
Court Complex, Vishwas Nagar,
Shahdara, Delhi-32.

LNJP Hospital through
its Medical Suptt. .
Jawahar Lai Nehru Mare,

New Delhi

(By Advocate Ms. Jasmine Ahmed)

oIa. 844/'^nni
I

1' Raj Rani Chuchra,
C/o Dr. S.K. Bhateii
Gupta Nursing Home," Arya
Samaj Road, Uttam Nagar,
New Delhi-110059.

Appi1 cants

.Respondents,

I

11.



K/0 DDA LIG 771, Hastal
Uttam Nagar,

New Delhi.

3. Mangrate Singh,
C/o Mr. Edwin Negburg / I
R/o 13, Kaj Niwas Marg, j
l)elhi-54. I

-  1

4. Rekha Walter
pres quter Cr. 33
Meerclard Road,
Delhi-2.

5  Marv Lucas Vadakara
C/o"Marg T.S. 58U Pooket-E,
Mayur Vihar Phase-Ii,
Deihi-91.

t,. pushpapeni thi Butta
H.A.*1526 Jahangirpuri,
-Delhi-91. \

7. Madhu Khama Or. No. ■
A-10. Lok Nayak Hospital ^
Campus New Delhi-2. '

8. Marg Kuriakar H.No. ̂ |
488 DDA Flats Lado Sarai,
New DeIhi.

9. Kamla M. Lal r/o D-460,
Tagor Garden Extn.
New Delhi-28.

10. Veena Dhingra r/o
1198/79, Tri Nagar Shanci
Nagar, New pelhi-35.

11. Elizabeth Samuel
r/o B-288, Mohan Garden Q
Etc. Uttam Nagar,
New Delhi-59.

12. Mrs. Elsamma Antony
r/o 85/C, Pocket-A2
Mayur Vihar, Phase-ill,
Deihi-9b.

13. Sunita Voila
r/o H-15 MOD Colony
kingsway Camp
Dhaka, Delhi-9.

14. Roseline Narinder Singh
151/4, Air Force Station
Rajokri New Delhi-38.

15. Ms. Lissy,
871, Janata Flats, Nand Nagri,
Dilshad Garden, Delhi-93.

lb. Ms. Sheila Masih,
630, Pocket-5, Phase-1,
Mavur Vihar, Delhi.
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Ws. Saroj Michaei

^^elhi-93 i^and Nagri,

Hm' Wilson, .House No. 14/A
Hhahdart;

i^- Ma. Anita Tvagi

-„,a. s:-:--

(By Advocate
Ms. Rekha Palu) Hesporidents.

Versus
!• 1-t. Governor of Delhi

-  Marg, Delhi-54,
NCi of Delhi
through its Chief

.at.

not of Delhi

i'^arahlr' irNfh^^^Hew Delhi-2, Marg,

1■ Helhi Subordinate v
i^'election Board ih "®®Secretarv, H] ^'^rough its
i^uildintf "heh . .^ UTCS
"i-^ourt C^molex
Shahdara, "Deihi-3;f Hagar,

i'ant Hospital
throue-h its wea
Jawah'ar LaiNewDeihi-^/^^"'"

1-NJp Hosoital f-va
its Medical Buptt°"^^
Jawahar Lai Nehru
New Delhi-3,

H- DDU Hosoital i h,
Medical' Suptt u°"-^
New Delhi. ' Nagar,

9.

Hingh Mare Hanjit
New Delhi. .' .

(Bv -Advocate Sh rl Ajesh Luthrai Hespondents.
■ ■- 1

■:. I

t. f
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Hon'ble Mr. Bharat Bhushan. Member (J) .

Both the aforesaid O.As involving identical

question of law and facts are being disposed of by one

common order for the sake of convenience.

2. The applicants in both the cases have been

working as Grade A' Staff Nurses on contract basis in

various hospitals run by the Govt. of Delhi. They were

recruited after an interview conducted by the iechnical

Recruitment Cell (T'RC) in May, 1998 i.e. during the

period an indefinite strike was declared by the permanent

Staff Nurses of the Govt. Hospitals in Delhi . i t. is

stated that they were recruited pursuant to the public

advertisement issued in the leading newspapers (Annexure

"A" ) and around 400 Nurses were appointed and such Nurses

were appointed after relaxing their age limit.

3. The applicants have further stated that

Respondent No. 4, i.e. Delhi Subordinate Service

Selection Board (hereinafter referred to as 'the Board' i

on or about 1.9, 1998 had sent around 500 applications to

Respondent No.3 as per their request to implement the

decision of the Government of NCT of Delhi for

absorption/confirmation of Staff Nurses who joined the

duties during the strike period. On receiving ine said

application forms from the Board, the Respondent No.3 in

turn distributed these forms to various hospitals like

G.B. Pant, G.T.B, L.N.L.J, D.D.U, Sanjay Gandhi Memorial

Hospitals, etc. run by the Govt. of NOT, Delhi with

specific instructions to the effect that the application

forms be supplied only to those Nurses who had worked

during the strike period. Consequently, the application

O

6
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forms „er. a.ppUed to the appl,cants as also other

Simiiarly situated Nurses and such application forms »ere
submitted to the Nursing Superintendent of the concerned
hospital „ho in turn further forwarded these applications
to the Board. The applicants contend that they were
dismayed on coming to know, that their applications for
regularisation of the.r services were not processed as
they were found to have crossed the age bar or 30 years
under the Hecruitment Rules for being eligible for
recruitment to the post applied for. And their request
for reguiarisation of age limit was also not considered.
The applicants initially filed a writ petition before the
Ron ble High Court of Delhi and the High Court while
■ssu.ng Rule in Civil Writ Retition No. 3712/90 vide its
order dated 20.3. 1,99 allowed the a.opiicants to discharge
their duties and the respondents were directed to pay
their saiaries until further orders were passed.
However, when the matter finally came up for hearing on
26.3.2001, the a.opiicants' counsel on an objection being
raised by the counsel for the respondents withdrew the
writ .petition, with liberty to ap.proach the Tribunal for
the relief./ claimed ,n the writ petition. The a.opiicants
have contended that since the Hecruitment Rules for Class
ill and IV .costs in the Delhi .administration confer
.cowers to reiax any of the provisions of t'ne said Rules,
including the .crovisions restraining the up.ber age limit
for such recruitment, such .bower should be exercised by
the authorities ,n favour or the applicants because while
initially calling for the applications, when the
applicants were recruited the (lovernment had invited
applicants upto the age of 65 .years, meaning thereby that
they nao rela.ved the age limit at the time of their
recruitment and the applicants had responded to the call
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at the hour of the need and so now their threatened
action to throw them out is against all canons of law and

the principles of natural justice. Their further plea

that even the Ministry of Health in the Govt, of Delhi

in the Me^morandum dated 4.8. 1998 submitted by them

praying therein for regularising their servi es and not

terminating their services had given an solenn assurance

that their services would be regularised. Hence, their

prayer is for regu.larisat ion of their services in the

posts in which they are already working in various

Government Hospitals in Delhi. As regards tie provisions

containing relaxation- of age, they ha\e drawn my

attention towards clause (III) of the rote in the

Recruitment Rules in respect of such type of posts in the

medical institution under the Delhi Administration which

is stated to have been published in the Gazette dated

17.8. 1967 which is reproduced as under:

o

Clause (111) - Where the Administrator is of
the opinion that it is necessary or expedient to
do so, it may by order, for reason recorded in
writing relax any of the provisions of these
Rules with respect to any class of persons .

Hence, their contention is that by virtue of the

power vested in the Govt. as mentioned above, the Govt.

is expected to relax the upper age limit whenever it is

required to do so.

. r

4. It is the case of the applicants at while

responding to the call given by the respondents, they had

legitimately expected that their services vwiuid be

regularised in due course of tune as promisfd by the

respondents. fheir contention is that they had joined

the Service at a time when every difficult situation was

prevailing and when even the casualty sections of various
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Governirient Hospitals had to be closed down due to the

defiant stand adopted by the striking Nurses and the

redeeming feature was that the Govt. of NCT, Delhi had

allowed them to oontl.nue to work in the Hospitals even

after the strike was called off and to that effect the

orders were issued from time to time. '

5. While strongly refuting the claim of the

ajiplicants, the respondents have stated that the

applicants were employed on contract basis of three

months by the concerned hospitals in the interest of

patient care, during the strike declared by the regularly
appointed Nursing Staff of Govt. of NCT of Delhi in May,

1998 and there was a' clear wr1tten understanding that the

qualified Nurses were required on a short term contract

basis and that there , was no implicit or explicit

understanding about their regularisation. Their case is
that regular appointments in all such like cases were

made through the Board and since the petitioners were not

•eligible as per the Recruitment Rules, so obviously their

regular appointments could not be made. As per their

contention, the recruitment rules provided the age limit
Of such category being 18 to 32 years and since all the

applicants had crossed the upper age limit of 32 years,
so they were found ineligible for appointment as per the

Recruitment Rules. /

6. Heard the learned oounael for the parties
and with their kind assistance have also perused the
documents and mother materials on record. Ms. Hekha
Ham, the learned counsel tor the applicants while very
vehemently snbmitting her arguments has contended that
the applicants are the persons who had come to the rescue
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to the Qovt. at the time of need-and were bravely facing

the threats and dangers and they had come to the

forefront ' and responded to the call of the respondents,

Repeling the contention of the respondents that the age

for recruitment to the Nurses is 18 to 32 years, the
learned counsel has argued that when the applicants had

joined ■pursuant to the published advertisement issued in
the newspapers, they had invited Nurses upto the age of
65 years, meaning thereby that the respondents had
resorted to relaxing the upper age limit, so now at this
stage when the applicants have served the respondents for
fairly a long period and upto the entire satlslaction
this relaxation of age in favour of the applicants
deserves utmost consideration. The learneo counsel
submits that even otherwise when they have served the
organisation for a long period of five years, then t :ey
deserve even human consideration for being regularisea as

.  they have "spent ' the best part of their life with the
respondents and now if they are thrown out, they would be
jobless and their families would also die of hunger. lo
buttress her arguments regarding their request for
regularisation for being in continuance in service for a
long time, reliance has been placed upon Wall Ahmad—

of Bihar and Ors. ( 1999 SCC (L&S) 734 ) , ine

appellant had worked for long time as Gauge Reader,
wherein it was observed as under:

O

O

>■ 1

in viGw the pGriormdficc o\ the
appellant * while he worked as Gauge Reader for
the past 17 years and, if he is found suitable
for such regularisation, he may be regularised
by granting the necessary relaxation. . . .

In tJrmila Devi and Ors. Vs. State of Bihar—ajid—Qrs^

(1999 SCC (L&S) 642 where the voluntary workers in Health
Service of State of Bihar were found working for long at
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a  pittance of Ra. 50 per month'. Even-in the absence of

any statutory right of regularisation, the Hon-ble

Supreme Court directed that such persons be considered
lor regularisation on available posts as per rules and

regulations. The learned counsel for the applicants has
also Placed reliance upon Delhi High Court judgement
Vinod Kumar and Or.s. Vs Union nf

Writ Petition No. 3169 of 2000), decided on 7.8.2001
reported in 2001 V AD (Delhi) 717, wherein the

petitioners had sought regularisation of their^ services
on LDC/Stenographers posts, on the ground that they were

init.ally appointed for a period of 120 days on ad
hoc/daily wages through the Employment Exchange and they
Were allowed to work for a period _of 10 years.' So there
also, the petitioners were granted relief under the
following "terms: '

M2-

d

Petitioners may make a representation to the
ompetent authority for relaxing the rules and

exceDtion'"''^Th'°" services as one timeexception. ihe concerned authoritv. on receiot

•  . caseIt. terms of proviso to Rule 12 (i) (p) of

td 'danf Service Hules and
ant ^^^"ticai provision in other set of rulesatvj taking m. regard oeculiar facts and
Circumstances of the case and pass approoriate
oraers for regularisation of petitioners'
services or alternatively for relaxing their age

M'eanwule"'': efaminat.or
resoe^t Of maintained . mrespect ol their servi.ce status till such orders
are passed and should these go against them
hey Shall be allowed to remarn at^hefr oasts

legar^edTrssal-'

— ^^^ttaswamv and Or.s. Vs. The Ch..f
Justice or tarnatahn Hivh Ccrv ...nvalcrc .„h

il-iiil Supp ,2, see 421,. in.hiohcase the applicants
were stated to be in service for a period of about 10

years and they had become overaged for entry into any
other service, ib was held as un'der;,
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the"p%ua®n°ts ""C forward for
outset in problem stands at the
that Utrvated """ PfoP'o"petitions. u Lv n„ "ffO"'"? tne review
appeliants are in service for the oa's^ 'fo"ve

D^rv'/a'fo'^^jfe-rhs "in ̂'i^h^'i^h "^^ad7e
originailv recruitfpri y t tney were
earned higher aualifinm v° theTn seem to have.  the,,r ser'v7c;.''-''"i7.7"o ""tnr. 77 77
course have been promoted to hreher oatir.

.  are now overawed for entrv ""■■■
service. it seem<3 thne P into any other
the benefit nr , most oi them cannot i^etthe "Tar'n'ataha "'7 7i'7"'°1 """" ^
Hecruitment) Rules lyy? ^"^^^ces (Generalin>ag.ne thexr untold mLer .es "notamiiy if thev are left at t VI "1
Indeed. it wonirt ho d * t he midstream.atase ' to aal t ,e» to ^ PtPo'ty at this
and viva ™ce to h. PoofService Commission 'f7 77771 "K ''"'"'p
Dhar v cd- a- . iresh seiection (See Li iaDhar V. itate of Hajasthan (1981 (4) SCX 1,99, "

7- On the other hand, the learnen counsel for
the respondents while strongly refuting the suhmissions
-ade on behalf of the applicants has stateo that reguiar
appointments can he made only i„ accordance with the
prescribed Hecruitment Rules and not otherwise and no
person can seek appointment de hors the Rules, His
oontehticn is that the a.opi , oau ts 1 the case have not
teen.appointed in terms of the Recruitment sules anu once

applicants have not been appointed i, terms of the
Recruitment Rules, thev havp' no

y  to claimreguiarlsat.on de hors the Huies. in support, he has
relied Oh the Delhi High Court ludgement . CWR .uo, ,988

Hub,

^-SlllflP^^ei^clipruBoard and..ODs^ decided on 29 , 2002
Reliance has alao been made upon another Huoreme tourt
■lodgement reported in 2009 .9, see 485, Dr. ,eh,„„... .
Goval (Mr.t; ) Vs fcci-ai-o p o

^  ̂i^i^^l-JiajasthM), wherein i.i thematter of regularisation of an ad had hoc appointee, it was

O

O



o

-\1-

helcl that unless his initial recruitment is regularised

through a prescribed agency, he cannot be granted

regu lar i sat 1 on.

y  [tie learned counsel has also countered the

arguments of the learned counsel for the applicants

regarding their legitimate expectation that they would be

regularised soon after the strike is over or at a later

stage. In this regard, he has referred to the following

observations of the Hon'ble Supreme Court in the ruling

referred to above; 2003 (3) SCC 485 (supra), wherein it

had been laid as under:

On the facts of the present case, the principle
of legitimate expectation has no application.
It nas not been shown as to how any act was done
bv the authorities which created an impression
that the conditions attached in the original
auDointment order were waived. Mere■continuance
does not imply such waiver. No legitimate
exoectation can be founded on such unfounded
Imoressions. it was not even indicated as to
who if anv. and with what authority created
sucli imoression. No waiver which would be
against reouisite compliances can be
countenanced. Whether an expectation exists is,
self evidently, a question of fact. Clear
statutory words override any expectation,
however' founded .

9. Another Supreme Court judgement relied upon

by the loarned counsel for the respondents is Union—ol
India and ( 'r.^ V.s. H^ri .sh Ba I Kri .shna Mahaian. reported

in Ji 1997 (lU) SC 375, wherein the services of a Medical
Officer appointed temporarily in the Central Government
Heaith Scheme on August 10, 1982 during the strike of the
Doctors w.is allowed to continue for 5 years before the
same were ultimately terminated. And on being

challenged, the Fribunal decided in favour of the
Employees, but the Hon'ble Supreme Court held that the
direction by the Tribunal was violative of Article 320.
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v«. iaRlOn thiil 11^order to support hU suPmss.o
Pr

i  nns services under the State,,  recruitment to variousrespect , HecruU-inenr

the State is poun ,,Hance upon a
Hules, the lelarned counsel ha P

f  the Aoex court reporteddecision of j -

arid_Ors^ wherein it ha

. . ilt-=irrc-ror'po=f= --r.r p-:
SWti LS the candidates made as jer

aoodrdingly . ^ to the P°et the
recces "a"memher d, „
-stn'o'-rnrto^t- ■

On applice.nts
olea for sympathy-

:  tv the learned counsel has scompassion land equity, ^,,verned by
V, the recruitment In servicethat where' the

irules then there cannot oe anystatutory rule olacea re nance
,nv in this respect, he nas place

court lodgement,upon supneme i.vsnt,M®l—ijaml. and
i  V« V irendra^-MmSuL-ibBCorooraiiori—vs^ ^ he la

TTTft-r 1997 17 ) sc 14, wherein it nasreported ;in Jl

as under: |

thPre is no room for
such circumstances, matter of such

■  in ent: . ^ , J Q
if

or equity m rec^uitmenv.svmpatny l:,.;ni iv where the rec.ui ^aopolntraent special statutory ruiea.S-«sonrnrg-rovftrtr^t-^^-^.
Eto%Td^"o^ftdsTa^r5\^^-ftr^- =.-ftow^rng-pro^^dSf p ^--,r'repX-r"^^:rhrtrarr^^s^3ii>---i^:;;ytept:i

in the face of oersons woula b^eeligible and „ot get any chance to besufferers as they would not oe
considered for in merit woula get.
that persons of appointmentpreference ^ i tv and compass i on.the ground ot _ecu cy
on

Imw only
therefore „r tend the aims or

o

o
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12- Heard the learned counsel for m--
~°i the parties.

Pel Used tl'ie i'ecoi'd<=. oji- -1 1-L end nave also gone through the
ngs relied upon by both the parties. The

Ui ie made by the Apex Court in t_C taswamy,ls
case (supra) as reproduced hereinbefore on page 10 of tl^

relevant for the case in
in the Hon-ble Supreme Court ih the said ease

"-;ein too the applioants .therein gere similarly placed
.n the instant; ease had been dinected to be dealt with
d tavourable manner. Obviously one oould only imagine

'  t'-f- family if they are-d at the midstream.' Though it is a fact that the
doin ts ahd the Tribuhal have not to be sga^ ed

uc swayed away byaentiments and sy„,pathy yet tbe impontant fact oannot be
df that the apbiioants bereir, have rendered

the Government hospital- at- a +-■
at a time when

s- V e i y t I'l 1 i'i g w a s i i-i =1 m-  -ui a ms-ss on account of the strt'- g:
'  . i-ue sti l^e of the

"r°7- auoh line applioants
^  « Angels to theuui Ts'i ing pati>-iM-<t ti-, -1 -ano uh account of thaP i-cr-,d-i-uat I eason too thiey

dohsideretioh. Under these
i i ^ t <3.1*1 C ̂  ""1 T I "1 rr \ / . . -

^'yVlSlAi ^
'  ̂ case where I deem ituL. . t..oc;.aI y to obsei' ve thiat- +-1-- -~

v.. . ■ respondents would endeavour
candidature of the applicants favourably

.nvaxlable vacancies by according them age
I  t=j.axation fm- -■-i--I ui Lhs period of servi,-s -ri

have rendered
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with them .since the period of their joinii-.ci witfi ti ,

Government hospitals and they be also accoroed preferenc

ovei" outsiders arid fresfi candidates iii case it i

proposed to make appointments in future. With theo

observations, tfie O.A. is disposed of. No costs.

'■ 3RD'

n.i \V

o

J^'Bharat Bhushan)
Member (J)
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