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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
0A No.748 of 2001
New Delhi this the J§ Hhday of sep bemb=¥2001.

HON’BLE MR. M.F. SINGH, MEMBER (ADMNY)
HON'BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Di. Y.R. Midha,

5/0 Shri v.5. Midha,
RS0 B-87, Anand vihar,
Delni-110 0%2.

(By Advacate Shri D.M. Goburdhan)
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1. Union of India throg.ugh
Ministry of Finance,
Deptt. of Expenditure,
Morth Blosok,

New Delhi.
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Office of the Comptroller and
Auditor General of India,

10, Mahadur Shah Zafar Marg,
New Delhi.

G. Sh. V.K. Shunglu,
The Comptroller and Auditor
General of India, .
10, Bahadur Shah Zafar Mard,
Maw Dalhi.
4. Sh. T.5. Narasimhan,
Inquiry Officer,
10, Bahadur Shah Zafar Marg,
Maw Dalhi. . ---Respondents

(By Adwvocate Shri M.K. Gupta)

By M. Shanker Raiu. Member (J):

The applicant, a member of the Indian Audit and

AFccounts  Service has assalled a memorandum issued te  him
under Rule 14 of the CCS (CCA Rules, 1965 on 21.7.2000 as
well as an order passed on 1.2.2000 wherein his regquest for
guashing the chargesheet has been rejected as well as  an
order passed on 5.10.2000 whareby the disciplinary
authority has appointed an inquiring authority to enquire

into the charges framed against the applicant.
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P Briefly stated the applicant has Jjoined
Indian audit and aAcoounts Service in 1277 and was promotad
as  a Director of audit at Washington and had dealt with
sensitive matters and was promoted in the senior

Pudministrative Grade in 1993, He was posted as Principal
Director, Commercial aAudit in 1927 and was holding the
status of an Ex-0fficio Member of audit Board IV, where
physical wverification of stocks held in the Godowns of the
Food Corporation of India Q@r& being conducted under the
directions of the respondent Mo.3. 0On 4.7.%97 through a
Mete  of  the Cabinet Seoretary respondent No.3 has  been
directed to conduct a special audit into the discrepancies.
in the stocks of food rrains‘hﬁld by the Food Corporation
aof  India. Ras andent No.3 without inviting tenders or

professionals  and without disclosing that his son works in

the Swiss Company M/s 9G35 India Ltd, awarded the said
contract  for straggling Rs.10.25 SOrEs  on 13.8.77.
although CAG was ordered to conduct an audit check as oer

-

Comptiroller Gensral Act 1971, instead of conducting  the

te
r.f.
(2]

special audit through own strong staff, respondent No.3

Gl tO 8 Swiss

awardsd the *ont|qbt of physical verificati
firm. Later on fhat firm curtailed the contract and
wauced  the term with the result substantial work was not
being done but the amount has not been registered to the
Swiss  Firm. The FCI in August, 19297 informed respondent
Me.3  regarding irregular work conducted by the Swiss Firm
the predecessor of the applicant in Novembaer, 1997  had
expressed here concern  regarding the check which Was
informed to respondent No.2 as to non- adoption of laid down
norms for physical verification and the payment was reduced

to be made. Ultimately on 3.12.97 raspondent No.2’s offics
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wiss Company as an  interim
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sanctionead L2 cirores to the

payment but the same was not implemented and withdrawn and

o
&5 & result the predecessor of  the applicant Was
transtferred. Later on Re.2 ocrores were released by R-3 and

further directions have been issyed by R-3 to exhaust the

-

Fund of Rs.17 crores by 31.3.98. A3 the applicant informed

FR-2  that the work was poor, full of discrepancies and

-
@

payvment canno be made. On
bringing this to the notice of 53 the applicant was
reprimanded  and directed rnot to interfere. The office of

cant to have a meeting with the Swiss
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Firm to assess the work but the meeting failed as no proper
@xplanation was forthcoming from the Swiss COMBAny . A
committes was later constituted to.assess the work which
ultimately found  that only one per cent of the work has
bean  done as per the contract and the report was furnished
oy the CAG to the Harliament on the nature of woirk Jdone by
the Swiss company was shod

unreliable and the figures arrivec at were fabricated. The
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1ls were created and settled. The D@puty CaG
(Commercial) informed R-3 that the report prepared by Swiss
tompany  was not genuine and the same cannot be acted upon
till CAG  sndorss the same. Ultimately by a unanimous
decision it was held that the report was unreliable and CAG
should not give his name to the repoirt.  The Deputy CAG was
told by the CAG to make payment who wanted a constitution
of & committes to negotiate with Swiss company, but on the
intervention of R-3 on the ground that R-3 had accepted the
report  the officer concerned wWas directed to make payment.
On an attenpt by the applicant to ssak clarification he was
thirsatened with dismissal. Rupees 10.25 were paid to the

Swiss company and {ts assoclates for no work on which there

dy and  the  wverification Was
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nas not besn any certification by the CAG. The purpose

for

Wwhich the woirk was allotted viz. to ascertain the actual
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position of TFoodgre 5 ool as & s of foodyg
upfo a  tune of Rs.650 crores, but the same was
Information >Gf which was
Parliamant.
ant No.3's  son was working for the saild
such  the PIL, by way of CWH NG . 7344,/92 was file

applicant before the High Court stating all

rains  was
pnot done.
never communicated to  the

On enquiry by the applicant it was learnt that

firm, as

g by the

the facts

leading to the contrdct and payment to Swiss firm without

getting the work dons. Thisz has besen done
interest and purity of administration and the app

not  going to be personally bensfited by the same

in public
licant was

. It was

sGlely  for the purity of administration and cleansing the

agministration, as there had been a national loss
of  rupess and the officers failed to perform the
A notice has been issusd on 7.8.2000.
responaents were o

the custody of the High Court since dAugust, 2000

of croras

ir duties.

The records of the

red to be sealed and have been kept in

. In the

High Court the procesdings started and continued with

judgmant was resarved by thas
Thae respondents have not claimed any privilege

the aocuments. Later on the  applicant

L

3

chargeshestea by
charged for unauthorissedly

possession and communication of contaents of

Division

of the documants and hearing of the matter and

Bench.

regarding

has baen -

issuance of a memnorandum wherein the

securing

afficial

[N

doocuments, including letters and notes and files to persons

to  whom  he is not authorised to communicate and

alleged to have violated the provigsions of Rule 11 of the

CCZ {CCA) Rules, 19565 and has also acted in

unbacoming of & Government

& Mmanner

servant as  despite his
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return the  computer, riphairals and other official
furniture. The applicant thereafter made an application
for dropping the charg@she@f against him which was rejected
snd  also objected to the appointment of Inquiry Officer as
wWwell  as  CAG having acted as a disciplinary authority
despite personally  biased has named one of the officersa
involved in  the scamp in the PIL filed by the applicant.
The appeals have been rejected as no inte|~lobutory order
ig appealable iﬁ a Jdisciplinary proceedings. The
prreliminary  hearings have been held and the engquiry is
pending  at  the stage when the same is complete and the

inquiring authority has to issue its inquiry report.

3. The lsarned counsel of the applicant has
raised  two fold contentions. According. to him the charge

not  legally sustainable as from the perusal of thea

e
e

articles of chargs as well as the imputation no misconduct

1s  made out against him. The second contention of tha
applicant is  that th@'@nquiny has besn initiated against
him by R-3 against whom he has filed a PIL and as such as
the  inquiry is  an after myth of pIL there is  real
ension  of bias on the part of R-3 and he cannot be a
Judge of  his DWn cause  and  should  have appointed a
disciplinary authoerity and should not have acted as g

2 also

Jse

disciplinary authority in the instant case. It
stated that communication of contents of official documents

in PIL to the High Court would not amount to communication

te an Unauthorised perason and the second icle of
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sharge
which relates to alaobeyving the instructions regarding the

return of the articles after sys pension is not g misconduet

(.‘3

and asvean presuming, without admitting the same constitute g
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ciplinary procesding to punish the applicant.
The lsarned ocounsel of the applicant to propagate the

ance on the following
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(i) Union _of India & Ors.  w. Pratibha Bonnerjes

apex Court that a Judge of the High Court does not hold any
post  under the Union or State and there is no relationship
of  master énd servant and is not a Government servant but
helder of a constitutional office, by making the following

obsarvations:

"It is, therefore, plain that a person
belongin to the judicial wing of the State
can ne e subordinate to the other two

Wings the State. & Judge of the High
Court, refore, occupies a unigue position
undear Constitution. He would not be
able ischarge his duty without fear or
favmur, affection or 11lwill, unless he is
totally  independent of the executive, which
e would not be if he is  regarded as &
Government servant. He s clearly & holder
af  a constitutional office and is able to
function = independently and impartially
because he is not a Governmaent servant and

doas not take orders from anyone.’

(1i1) Javalalitha v. Govt. of T.N. & _Others,

¥

17297 (1) 3CC 53 , wherein It has besn held that a tax payver

can File a PIL.

(iii) Bandhua  Mukti Morcha v.  Union of  India,

ATR 1784 SC 802, whaerein the following observations have

Lo con geo wr a ot v Lo o S o o . o I
DEEN MAaas oY the Apaw Court:

"Pukli interest litigation is not in  the
nufur& of adversary litigation but it is &
challangs and an opportunity  to the
governmant  and  its officers to make basic
nuyman rights meaningful to the derpived and
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vilnaerable sections of the community and to
assure tham social and sconomic Jjustice
whilch iz  the sighature tune of our
Constitution. The Government and its
afficers must  welocomse public intarest
litigavtionm because it would provide them
g ocsasion to sxamine whether the poor and
the  down-trodden  are getting their social
and  soconomic  entitlements or whether they
A cantinuing to remain  victims of
deception and exploitation at the hands of
stirong and  powerful sactions aconomic

Justice has become a meaningful reality for
it ha 6md1n€u meiraly a8  teasing
i a promise of unrealtiy, so that

7]

in cass the complaint in the public interest
Titigation 1is found to be true, they can in
discharge of their constitutional aobligation
oot out exploitation and  injustice  and
ansure  to the weaker sections their rights
and entitlements Whan the Court entertains
public  inte V:st litigation, it doss not do
i in a cavilling gpirity or in &

confrontational mood or with a wview to
tilting at ewxscutive authroity or seeking to

uauirp  it, but socisl and economic irescue

DrOgramnmes , legislative as well as
gxgctuive, framed for the benefit of the
nave-nots and the handicapped rd to protect

basis human
naetitutional
& Court is
alisation of

them against viclation of their
rights, which is also the con
obligation of the executive. T
thus  merely assisting in the re
the constitutional objsctives.'

V) Union . of India wv. J. _ahmed, 1979 (2) 8

the following observations have been made:

& single act of omission or error  of
Judgment would ordinarily not constitute
§ i oh

A h &arro or omission
results in serious or atrocious consequences

sama  may amount to misconduct as  was
held by this Court in PoH. _ Kalvani v. Air

rnaminkm~~LJ¢gg; (AIR 1963 SC 1756), wherein
it was found that the twe mistakes committed
o the 2inployas whila checking the
leoad-sheets and balance charts would involve
possiblé accident to the aricraft and
possible loss of human life and, therefore,
the negligence in work in the context of

serious CONBSSgUaNGes WaS treated as
misconduct . It is, however, difficult to
balisve that lack of PffiCi&nuy o

attainment of highest standards in discharge
of uUu/ attached to puulll.., office would 1p5>()
facto constitute misconduct. There my be
negligence in  performance of aquty and a
lapse  in  par & of duty or error  of
Judgment in e« ating ths Jeve
situation may be negl: &

cC
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dutby  but would not constitute misconduct
Uinless the SONS/GUBNCES directly
attributable to negligence would be such as
o be  irreparable or the resultant damage
would  be 80 heavy that the dJdegree of
culpability would be very high. An  arror
can  be  indicative of neglgence and the
degree  of culpability may indicate the
girossness  of the negligence. Carelessness
man  often be productive of more harm  than
&

b v
te wickedness or malevolence.”

(v) sState of Puniab v.  M.K. _Khanna & 0Ors., 2001

(2) B3CC 330, where the Apex Court was pleased to make the

following obsarvations:

AL While it is true that justifiability
of the charges at the stage of initiating a
disciplinary proceeding cannot possibly be
delved into by any court pending inguiry
bt it is squally well settled that in the
avent there is an element of malice o mala
Fide, motive involved 1in the matter of
issue of a chargesheet or the authority
concerned  is g0 bilased that the inquiry
would be a mere farcical show and the

conclusions are wall known then and in that
avent law courts are otherwise justified in
interfering at the sarlisst stage so as to
avolid the harassment and humiliation of a

public official. It is not a question of
shiaclding any misdead that the Court would
e anxious to do, it is the due process of

law which should permeate In the society
n the event of there being any
on of such process of law that law

. up to the occasion and
Court, in the contextual facts,
& o ; ug on that score.

On  the basis of the findings no exchtion

k t & bean the precis
urt dealt with tﬁ&
1 30 as to examine
cial propriety at this stage of the
o ,

(vi) 2001 (1) SCC 182, wumaon Mandal Yikash Nigam

Ltd. V. Jdlria Shankar Pant & Ors. wherein the following
shhaervations have besan made:
A The test, therefore, is as to whether
a mere apprehen sion of bias or there being a
real  dange of bias and it is on this score
that the surrounding circumstances must and
ought to b collated and NeCessary
conclusion drawn tharafrom -~ in the event
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the conclusion is otherwise
& and there is existing a real
1as, the administrative action
f1ln£u. If on the other hand,
8 pertaining to bias is rather
th@rwl & to avoid a particular

i
ll'lh B0 C;‘Z/é’iu

”UUIL, Trlbunal o authroity, question of
geclaring them to be unsustainable would not
fitlne, - The r@quiremmnt is availability of
positive and cogent gviddnce and it is in
tihig context  that we o ]v] record our
Concurirenct  with the view expressad by  the
TouT of Appeal in Locabail case. (2000 QB
4513°
4. The contention of the applicant is that the

Tribunal has jurisdiction te interfere at an inter locutory
stage in & disciplinary pro xeding by  way of judicial
@ i&gu&d wWwithout any jur lsdiction or from the parusal of
the article and imputation no misconduct is made out and

i of the Apex Court
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in Union_of India Yo Moendra Singh, 1994 (2) 5L3 77. In

this background the contention of the applicant is that the
allegations lavellad against him with regard to
contravention of Rule 11 of the Conduct Rules 1ibid by
Unauthorissdly securing possession and communication of tha
official  documents o an unauthorised person, i.e., the
High Cour dogs  not  amount to g misconduct. Placing
rellance  on Rule 11 of the rules ibid the learned counsel
of  the applicant stated that firstly the documents were in
possassion officially and se econdly the same have been
communicatsd not  to  an unauthorised person byt to a
juristic person, i.e., the High Court in the interest oF
purity  of administration by wWay of filing a PIL. Taking

PESGrt  to the decision of the Apex Court in dayvalalitha®x

Case  as well as in Bandhua MUkt Mo cha’'s case (supra) it

I stated that a HFIL can bs filed by a tax payer which the

[
A

cant

i—te

aoinl

and furthasr the PIL provides ap occasion to

@xamine  the jssys whether the social and economic justice
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observance of rule

(10)
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has  been meted out and it is to ens

of  law and also to see whather the executive functions are

-

& from the vice of

3]

carried on  in an efficient manner

on. It is  further
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|]KJ|]'J~JL_)’, favouritism or - victimisa
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stated that this has come to the notice of the applicant

when  the son of R-3 was egmploved in Swiss firm to whom the

¢

contract was given and despite ample proof and approval of
the committes concerned, this has been found that the audit
has  not  been completed and  has beann done  in a most
negligent and inefficient manner and the pavyment has been
directed to be made by R-3 using his official positio

which amounts to wastage of public exchaguer and conseguent
loss to the national revenuss. In this congpectus  the
aocumaents which have besen furnished to the applicant and to
which he has access for the purpose of giving his reply to
the adverse remarks have besn fFiled oy the applicant before
the High Court in the PIL. apart from it in the affidavit
filed by the Government before the High Court it hags been
admitted that these documents have been given to the

official, as such there has been no misconduct as regards

unauthorisedly sscuring possession and has he d in Rratibha
EQLLQLL;L case  that High Court Judge is not a Government

s@ervant it cannot be alleged that the documents have been

»—fm
imiy

closed to an unauthorised Derson .,

P~

regards  the misconduct, the learned

- e
e 3

counsel  of the applicant has the misconduct
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s bean defined in J. Atmed’s case (supra) wherein it has

ot constitute miscondust and mere error of judgement would

not amount to a misconduct. Az there is noth
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atf the fact that by communicating the document in PIL to

S
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the High Court the applicant has gained or by this

commission he has  acted  in a - manner unbecoming of
Government  servant as the commuinication of these documents

are now  seized by the High Court for its perusal for
disposal of MIL  would  amount to any unauthorised
communication. The circumstances praceding and attending

ta filing of PIL do indicate that the decision to hold the

disciplinary procesding against the applicant was in fact
& after myth  and retaliation or counter attack to the

action of the applicant by filing a PIL whare the

discipliﬁd‘, authority is one of the parties .

&. The learnsd counsel of the applicant has alsa

placing reliance on DGRP&T OM dated 27.1.65 and by referring

in the present casse if is interested in any manner or is
COncarmed with the  charges propasr course  for the

authorities is to refer such a case for nominatimn of an ad

s
cf
Fie

hos  authority by a Presid al ordsr under Rule 12 (2) of
the Rules ibid. Mlacing reliance on the dacision of Ariun

Contended that anybody having interest in the proceeding
should  stay aleof to avold any apprehension of bias, The

learned counsel of the applicant has also placed reliance

a  real  danger of bias and it passes  the test of g

an be  interfered
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With and sat asidea. Furthear placing reliance on  the

At a1 o TrT % m Ol o o : 3
uuvls;Jn af QALLLQNgninthmﬁwwg.($up.d) 1t is contended
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that  there is not falrness in the procedure. The
isciplinary authority, i.e., CAG is personally involved in

st

the matter as the applicant has clearly mentioned in  the
PIL that there had been  several irregularities and
{llegalities on  his part. The Swiss firm despite having

not  completed the work as per the criteria and having been

absarved by a ocommittes not to have completed the work
efficiently and had completed only one per cent of the work

sanctioning payment and getting the same paid to the
concarnegd  Firm s a clear cut example of the fact that
having retaliated against the RPIL the present disciplinary
procesdings  have been taken against the applicant. In  an

wetly before the High Court anu' despite
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claiming privileges the documents have been seized to
ascertain allegations levelled by the applicant against the
officers, including thes disciplinary authority. Thea

legarned counsel of the spplicant has further by referring

33

to the :1liminary hearing stated that the malice is proved

£

pre

%

also  from the fact that the ID had specifically asked the
guestion to the applicant during the preliminary hearing as

o some comments have been made regarding enclosure of the

{s.l

copy  of the PIL and portions thereof whereby material has
L@ taken from internal note, documents and official

Nou e pon pon o~
ECora

1,';')

pErtaining to retention of office furniture and other
accessariss  despite suspension and refusal to return  the
same  is  also actuated with malafide as firstly the
applicant has  returned the same and despite this the
applicant who is  vet to be digmias&é or retired from

service cannot be subjected to such a charge as firstly he
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man retain  the  furniturs and quoting the examples of

similarly situated persons viz. satyamurthi and R.P.

Zingh Who despite on deputation nave not returned the

furniture but have not been charged for any misconduct.

-~
L

7 it is contended

]

Blao  placing reliance oﬁ oM dated 7.2.
that while issuing a chargssheet the disciplinary authority
should First sati fyv that the allegation if forming grounds
of  unbecoming conduct should not involve the cases of
riivial nature. In this background it is stated that the
rasent  allegation of return  of furniture etc. is a
misconduct of trivial nature for which he cannot be dealt
departmantal ly. Lastly, 1t 1is stated that when the

espondents could not give reguisite information before the
Parliament and the applicant as a responsible citizen ana
Government servant highlighted the same in a FIL and with

i@y

ous departmental enquiry is concerned,
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o th
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it is stated that the applicant has been falsely implicated

in the same which has nothing to do with the present

8. Tha learned counsel of  the respondents
stirongly rebutting the contentions of the applicant stated
T b gn e e e o o e - P
that what has baan Filed by the applicant before the High

Lourt s only a Private Interest Litigation and by giving

t 153 R qu_l LL3) L-'{ 3N w|]t..~.>: lt 18 bt..(_it'.;‘u t‘lat in JUly l;;;
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v i~ b e o - 7 sen e 3 -~ v 3
f;u:dldlﬁg stock of FCI for which the physical verification

WS SO acd iy yeoEmbhe 2 i
NF ompleted in Decembar, 1997 and in March, 1928 report

against the applicar for 11
apiplicant  foi which he was placed undeir

Sugpension and just to save ki
noana Just to save himself from the charges he has
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reasorted to Filing of the PIL as the
the discrepancises in the audit and he

action and waited for such a long wh

and  his action cannot bes bonafide.

the  respondents  stated that it doe
Jurisdiction of this Tribunal  to
inter-locutory stage in  a disciplin
Judicial review. By referring to

applicant was awarg of
chose not to take any
ich shows his malafide
The learned counsel of
g not lie within ths

interfeairea at the
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India, 1993 (24) ATC

sad production of the

axtiracts of thne record evan before the Court has bean taken
seriously. Further placing reliance

on the decision of the

Madras-5 v, [

Radhna  Kioishna Moorthy, 19925 (29) aTC 113 it is stated that

to go into the

correctiness  of  the charge prior to conclusion of the

counsel of the respondents

D&~394/

the esnguiry at an inter-
rmity was found in the

Court. As such in this background it is

rectness  of

into. The

stated that previously

2000 wharein he has
locutory stage, which
order dated 11.7.2000

ordeaer

oy this court which was ultimately affirmed by the

stated that
of  challenging the
and his ntention on

It is also

8d te challenge of the

of the enquiry report

the enquiry has been

|
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completed and  the enguiry off
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report  and  the enauiry is complete FO

9 As regards  the bias  of the disciplinary
authority the sams has basan deniad and it is stated that
For  the purpose of Rule 11 of the CCS (Conduct) Rules, the

ristic person and  the

e
»
&
c

Court  is  to be treated
applicant has not Lasn access to the doocument which hs has

attached with the PIL, has unauthorisedly procured the same

$

violating the provisions and prima facie the misconduct is

made  against him. &s regards

by the  competent  authority. In a nutshell, it is the
contention of the respondents that the OA is pre-mature and

on perusal of the statement of imputation a common prudent

mari would not  have formed the opinion that thers is no

avidencs or material or a misconduct mads out against the
~

applicant from the documents attached. AS regards the PIL
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irregularities the same has no relation or connaction with

disciplinary procseding. Flacing reliance on the decision

of  the fApex Court in Upsndera Singh’s case (supra) it is
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BUSDENSB1LON e LEBEITE counsel of the respondants has

Finance on 24.3.2000 whersin it has bsen held that under
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HLKDEN nooan  official is not entitled to avall the
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iéﬁtial talaphone facility ang also a letter dated
= 7 a0 wherein it 1s ahserved that the officers under
suaspension &
wut also not obeving he orders of the concerned competent
authority while directions have Lean issued to the

applicant to return the articles and ultimately the same

navea  been procured through the intervention of police. It
ix  also stated that for the purpose OF preparing his reply

e adverse remark the applicant has oeen allowed access to
tha  concerned  papers confidential in nature but the
applicant has annaexed certain int@rnal note to which he
could not have any authorisation to kesp the same. Thesa
communications were exchanged in the course of the official
business and Che applicant was prevy to asuch  information

ra 87 of the Centiral Secreta jat Manual on
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wae  accorded to the applicant he has unauthorisedly taken
rhese  documents  and  annexed 1t with the PIL, which
ultimately constitute a misc snduct and shows  that the

applicant has acted In & manner unbecoming of  Government

cervant for which he 1s liable to be dealt with in a
disciplinary procesding. Accor ding to the respondents the

applicant has already bean accorded a reasonable
opportunity to defand himself during the course of inguiry.
A such  the present 04 filed by the dpplludﬁt cannot be

-

entertained for want of Jurisdiction as laid down in

3

Upendra Sinah’s cass (supraj.

{3

10. We have carefully considered the rival
contantions of the parties and perused the material on
"

record.

e i e




1i. g regards  the interference of a

aoseding at an inter-locutory stage, we are
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conscious  of our jurisdiction to that effect. As held in

Unendra  Singh’s case  {supra) by the apex Court the
disciplinary proceeding can be interfered with at an inter

locutory  stage on two counts, firstly the chargesheet has

{

-

by an incompetent authority without
jurisdiction and secondly after perusal of the imputation
and  annexed documents if the court finds that there is not
misconduct made out the same can be set aside. Anofher
factor to vitiate the enguiry at the inter locutory stage
ix  that when there is an element of malice and motive
involved in issuance of chargesheet or the authority
concarned  is  so bilased that the enquiry would be a mere
farcical show and to aveld harassment and humiliation to a
pilblic servant at an sarlier stage to maintain the rule of

law the enguiry can be interfered with. It is, however,

ot
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tiue that malafide or bias cannot be equipped straight

Jacket formula but depends on the facts and circumstances

i Having regard to the position law as

[&]
—h

existing we proceed to examine the facts and circumstances
af  the present case to kKnow whether the chargesheet issued
to the applicént in the present case iz vitiated on account
of malice and bias on the part of the issuing authority and

whethaer

also  to sae

(’;

the misconduct attributed to applicant
amounts  to misconduct within the parameters and relevant

instructions, rules and law. The applicant having worked

?’

in Group A7 service for the lastld vears was deputed in
the office of the respondents wherein the Cabinet Secratary

has  ordered conduct of & special audit pertaining to




(18)
alarming discrepancies in thé stock of the fo sodgrains held
by the FCI.  The CAG, respondent No.3, without inviting
renders  and without disclosing the fact that his son works
foir a Swiss company viz. M/s SGE India Ltd., awarded the
said oo sntract to the same upto the tune of Re.10.25 crores
o 13.8-97; Tha a&bovée stated company curtailed the
contract  and  reduced the term with the result the
substantial work remained u ncompleted but corr asponding the
&imount payable to the company has not been reduced. Oon a
specific information by FCI regarding not following the
nerms by the Swiss Company in conduct of the audit the

applicants predecessor  exXpres ased here concern, which was

ultimately conveyed to the office of respondent No.2 and in

thase ocircumstances the payment was refused to the company
and  an amount of Re.two Crorégs was sanctioned to the Swiss
company  but had bsen not withdrawn and the predecessor of
the applicant was transferred. On the directions of the
Cas  the respondent No.? directed the applicant to exhaust
the fund of FRs.17 crores by 31.3.%28 but the applicant
showad his  inability as the results of the Swiss company
ware not desired one. The aforesald deficiencies had bsen

brought to  the notice of Respondsnt Ho.3. & meeting was

neld to assess the work of Swiss company but there also the
company  failed to give Dropar xplanation regarding
defic clas, Later on a committes of respondent No.2 was

constituted which found that the Swiss company had  hardly
done  one per cent of the work as per the contract and this
has been expressed that the report should be furnished by

SAG by CaG to the Parliamsnt as there wers discrepancies

(%

and  Fictiticus bills being prepared by the company. Thes
cﬁrtification of CAG was pre-requisite. The verification

report  was not found authentic and reliable and till that

e Ao s b et e T e e el




(17}
time nobody Kneéw that the son of R-3% has been working in
the Swiss COMPAENY. The Deputy CAG (Commercial) was

W R-3% to make the payment for which a Comnittee

was  to  be constituted but this decision was veto and the

k3

formation of the Committes was dispensed with. Az the
applicant WAS was  the Frincipal Dirsctor sought
slarification but was threatened with dismissal. Thna said

report  of  the COMDAany wWas acospted on 29.%.98 and the
decision was taken to make payment and ultimately Rs.2.15
crores  were pald. The CAG has not certified the work done

by  the company. The applicant stated that having a status

ith a view to highlight this issus
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which is of concern and whereas the public axcheguer nas
Leen  wasted for no useful purpose and to upkeep the purity
of  administration he filaed a PIL wherein after considering

duction of the

o)

the entire record the High Court directed pr

record which was later on sealed and a decision is awalted

in the RFIL. 1n this background it is stated that even
wafore the High Court the respondents have stated that the

documents  attached to the RPIL were entrusted to the

nd later on their stand

e

applicant in his official capacity
im  the imputation that these Jdocuments pertained to

-

]

2y

13

2

internal files t which the applicant has no access i
contrary  to  their atand taken before the High Court. AS
wer the applicant these documents have been made access to
wim by the respondents when he asked for the same while
replying to the adverse remarks. MNo privilege has been
slaimed by the respondents in/the PIL. More particularly
in the PIL oneg of the parties is V.K. shunglu, the CAG,
who happened to be  the disciplinary authority of the
applicant and Who had ohargeshested the applicant in the

prasent case. The applicant contends that in the instant

e e e e £
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re is a real apprehension of bias on the part of
% being the disciplinary authority who with a view to
cetaliate and LO force the applicant TO withdraw his PIL
4 having personal interest in the audit conducted in FCI
gpisode should not have resorted to issuing & chargeshesat

oc disciplinary authority as

.y

and rather appointed an ad i
provid@d under Rule 12 of the CC3 (CCA) Rules 1745, Tha

sheet/memorandum is an after myth of PIL
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the same is motivated and patently {llegal. The resort of
the respondents o para 87 of  the Manual ON nffice
procedure  of central Secretariat has no application to an
officer of IAAS a5 the applicant js dealt under Article 145
of the Constitution which is a complete code in itself. AS
R~3 nhad al}eady admitted beforé the High Court that his son
wae working in the Swiss company the aforesaid disclosure
was besn made only after the applicant had pointed out
rhese facts before rhe High Court in the FIL. The
arbitrariness and malafide of R-3 who has issued a

.nt From the fact that on a mere
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patty misconduct  of not returning the official furniturea
&G e has been alleged for unbecoming of a Government
servant whereas in aimilar circumstances certain officers
Wwho  has beaen allowed to retaln the same and the fact that
rha  recovery  Of the samae can also be affected fFrom the
ratiral bensefit. Tha resort of the respondents to contend
that the sgguence af events show that after being aware of
rhe report submitted in March, 1778 the applicant has kept
mum  and only after he has baen placed unaer suspension and
iwsued a chargesheet for major panalty he hwad resorted to

RPIL to save himself rom bhe charges. The aforesaid
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Lean a case where the applicant has been
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ar soemplaint of sexual harassment and to which a
seen initiated and under way. What
matters is that after filing the PIL the R-% issued &
chargeshest to the applicant on 21.7.2000 and thereafter
anpointed his deputy as enquiry officer to enquire into the
{mputation. The further bias of the authority is apparent
that in the list of documents there has beeén no referenca
o the RIL but during the pérsonal hearing the Inguiry
Offic&r has @ strassed upon Lo bring to record the CoOpy of

slavant portion where the notes and
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documants  are highlighted by the applicant. By letter
datad 26.3.78 it has been written by the Deputy CAG beforea
the  chargasheet has bean fssued thare had been a threat of

disciplinary action to the applicant for not carrying out

wpisods. anothar letter which has been written on 23.3.98
sssistant CAG  has regquaested regarding the payment of fee
pertaining e FCI. By & correspondgnce dated 10.2.28 the

sgarding stock
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verification of FCI with him. In this background the
applicant raises the plea of personal bias and malice on
the part of the disciplinary suthority in issuance of a
shargesheet which is only a false and with a view to harass
and humiliate him with consequences well know that the
applicant has baen chargesheet for being punished to teach

mim & lesson to what he had done by way of filing a PIL.

as  held  in ¥Y.X.  Khanna’'s case (supra) the fairness 1is
synonymous  with reascnableness. The test of bias has been

weld in Gicia Shankain Pant’ s case (supra) which is as to

Wwhathar mere apprehension of bias or there baing a real
danger of bias. In the event thelr exists a real danger of

Wias the administrative action cannot be sustained. If on

e e bt b e b
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the other hand the allegation pertaining to vasis is toO

avoid a particular Court/Tribunal o authority the same
would not be a real Lasis. The test of reasonable bias is
~F a4 common prudent man and the same éannot be put in &
straight jackst formula if the totality of the
circumstancas do indicate that the common prudent man would
mave thought of the $amé then this would be sustainable. A

person  cannot be a judge of his own Cause. In Rattan_ _Lal

Sharma_v._ Managing Committee. Di.  Jia ri_Ram_(Co-Education)

Highar  Secongary  School & Qthers, 17723 (4) SCC 10 it has

seon  held that real likelihood of bias is where there must
L,

a at least substantial possibility of bias in order Tto

render an administrative order invalid.

13. Applying the aforesaid test to the facts and

circumstances of the present case where the applicant who

3

has refused to be

{z

. a party in the payment made to the Swiss
Firm, which has not even completed its contract and found
to have acted against the norms as decided by the Committee
4% well the CAG without certification and having regard to
the fact that his son was working In  the Swiss firm
aceorded the payment and has not made any statement before
the Parliament clearly indicates towards involvement of R-3
on a personal basis apart from official duties in the audit
pertaining to FCI. The applicant having endeavoured to
highlight the discrepancies by way of RPIL with the help of
certain  documents which were officially in his possession
in  his attempt to purify the system and administration has
been subjected to disciplinary proceedings that too on

charges  of  communicating unhauthorisedly the Jdocuments

attachad o the RIL to unauthorised pRrsons. The
discivlinary authority was well aware that being a
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constitutional body the High Court Judge is not to be

rreated as & Governmant servant. He holds a constitutional

£5 {(Conduct) Rules

(03]

9]

post, as such the normg as laid down in

ts definition of

ot

would not, inter alia, includs within
sersons  the High Court Judge before whom the RIL was
presented. The applicant after highlighting the various
discrepancies and irregularities in payment upto the tune
of orores of Rupees to a firm which has not even discharged
ite liability gs par the contract and inter alia bringing
on  record ths fact of R-3s son being @mployed there and
having hi&_int%r@at in the contract who was called without
any tender and despite the availability of staff with the
CaG to conduct the same makes the disciplinary authority,
i.e, R-3 to retaliate and.to {ssue a chargesheet to the
applicant immediately on the allesgations which even do not,
to  our considered opinion, form a misconduct as defined
under CC8  (Conduct) Rul&s 17264 and also in view of the

ratio of J.  Ahmed’s case (supra). The applicant filed

this PIL on 8.12.%9% and the matter is still sub-judgice.
r-3 immediately  resorted  to isgue a charge-gsheet on
31.7.2000 and also appointed an Inguiry Officer on

5.10.2000. The inquiry proceeded upto the stage of inquiry
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raport without acceding the request of the applicant to
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change the Inguiry OF roand also to drop the proceedings
by rejecting it on the ground that the same beling the
inter-locutory order cannot be interfered with and there is
not  infirmity in appointment of the Inguiry Officer which
im  subordinate to R-3 upon which he can exercise his

influsnce to the detriment of the applicant.
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14. Having regard to the aforesaid
circumstances, preceding and attending and later G

pursuing the filing of FIL, we are of the considered view

-

that R-2  wWas biased against the applicant anda the
contention  of the applicant that this bias is real and the
was been issued with malice and is only &
farcical show where the sconsequences have already been

drawn  and pre-determined Lo punish the applicant are

justifiable. There is an element of malice and motive

involved in  the i1ssuance of the chargesheet which 1is

reflectaed from the background as well as the documents. We

. view that the present chargesheat
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iwausd to the applicant auffers from bias, malice and is

not legally sustainable.

15. On the other hnand, we procaeed to axamine on

the basis of the imputation and the annexed material as to

)

whathar  there 18 any misconduct alleged against the

applicant or what has been alleged amounts to a misconduct
within the mweaning of the CCS (Conduct) Rules. In a

mutshell what has been alleged against the applicant that
e has unauthorisedly secured possession of documents and
communicated the same to unauthorised persons. As regards

nexed with the
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PIL by the applicant this has vesn admitted by the
reapondents  In thelr affidavit before the High Court that
thess  documents were in official custody of the applicant
and.furth@r by & letter dated 10.2.%98 these dJocuments after
being impounded have been asked o be  kKept by the
applicant. Further while making a request to make commants
against the adverses remarks the documants pertaining to

stocking of foodgrains by the FCI were allowsd to be




such  documents which were naving internal note and was not
authorised to keep the Copy is negated from theilr own
documents. Further more, presuming without admitting if
thess documants are pirocuirad oy the applicant
unauthorisedly but the same have ogen pro ced and used by
the applicant in the later interest of the society and for

the upkeep of  pure administration the endeavour of the
applicant to highlight financial irregularities taken
placed in his office would not ha construed as a misconduct

whereas in Bandhu Mukti Morchals case (supra) as well as in

the case of lalitha’s case (supra) it has been held by
the ‘Apex Court that a PIL can be maintained by a tax payer
im the interest of purity of administration and is not in a

sdversary  litigation. 2% regards the
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applicability of Rule 11 is concerned, it is a misconduct

person  to whom the applicant is not supposed to. In fact

aw held in Pratibha Bonneriea’s case {(supra) a Judge of the

wigh Court has bzen held to be a holder of constitutional
affice having no relationship of master and servant to the
Govarnmant aind has  not besn  a government seéirvant.

Communicating certain  doscuments  to a court for seeking

redressal  that too not personal but involving the interest
of the nation  and thae lasue regarding financial
discrepancies and illegalities at a personal level while

discharging official duties by no stretch of  imagination

Would be treated as an unauthorised communication, that
tao,  too oa  ocourt which is competent under RIL to taks

aporopriate  action against the erring officials and even

sagainst the Government. Rule 11 would have not application

et e oo e e et e i . e .
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im  auch an  event. What has Deaen alleged against the

ant does not constitute a misconduct within the
meaning of Rule 11 of the cos (Conduct) Rules. Apart From
it, tha Apex court in Jd. ahoed’s case (supra) clearly

+d  that in order to constitute a misconduct there

f}

OLsBTVE
muat be a negligence in p@rforméhce of the duties or lapse
ror of judgement to misconduct would not be construed
unless the CoONsSeqUEnces directly attributable to negligence

would be such as to put irreparable loss or the resultant

damage” would be 80 heavy that the degree of culpability
would be wvery high. Failure to attain higher standard of-

afficiesncy would not constitute a misconduct. Moreover the
malafides of the respondents are apparent from the fact
that even on notice in PIL and while making an affidavit
and producing  the relevant record no privilege under
gections 23 anda 24 of the Indian Evidence Act has been
claimed by the respondeants. This shows the status of the
docum@n?s and  its importance to the Government. In this
view of the matter we are of the considered - viaw that from
the perusal  of utation and articles of charge there
axists no mlsﬁuﬂuUuL against the applicant as alleged by
the respondents. This finding of =urs is not in pursuance
of  judging the correctness of the charge but prima facle
e  allegations are found to be lacking in  misconduct

attributable to the applicant.

items and computer and refusal to obey the instructions of
rhe respondents we find that the respondents’ counsel has
placed reliance on their internal circulars dated 13.3.80
arid  their clarificatiﬁn of 21.3.2000 which stipulate that

211
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furniture at residence and also to get a telephone
Facility. admittedly the applicant has returned these

tisles much before the issuance of the chargesheet. The
similarly oircumstance persons Lo whom the applicant has
named in the 08 have retained these articles but nog action
has been taken against them. This is a glaring example of

wostile discrimination against the applicant under Articles

14 and 16 of the Constitution of India. apart  from it,
h

atherwise entitled would not construe as a misconduct and

rathier  in our considered view this amounts to a misconduct

l’s3

af  bkrivial naturé and as per the guidelines of Government
contained in  OM  dated 7.2.97 it was incumbent upon the
disciplinary authority to have first satisfied itself as to
the trivial nature of the miscondauct allegéd against the
applicant. Apart from it, the aforesaid article of charge

1leo substantiates the malice of the disciplinary authority

towards  the applicant as in view of the matter we are
satisfied that this article of charge would not amount to a

in absence of any statutory rules but indicates
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that retaining the Furniture amounts to a misconduct and
more  particularly when the same has been returned the very
Foundaticn  of the allegation goes. We have not exprassed
any opinicn on the correctness of the charge but from the
parusal  of  the charge we find it not to be a misconduct
warranting a disciplinary pr ou,edlng.

i7. Furthermorese, we also take cognizance of the
fact that as the applicant has implezaded R-32 as one of the
chargas  in hig PIL he would have constrained himself to be

asacciated with the disciplinary procseding on his own  to

¢
¥

DT EBEYE the dignity and sanctity of the cardinal

e matmai e
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provision containga in Rule 12 of the CCS

function as a disciplinary authority on account of

personally concerned with the charges,

for  him to refer such cases to the Gover

are the

authority is

rinciples of personal Lias and also should not have basomse

been a specific
{(CCA) Rules,
appointing

unable Lo
being

Coursg

mannar For nomination of ad hoo disciplinary authority by a

Presidential order under Rule 12 (2) of the

Rules ibid.

Respondent No.3 has unmindful of the statutory provisions

personal  blas and malice has

not dis-associated

Limeslf with the inguiry and rather ordered disciplinary
proceedings  against the applicant which also shows the

affairs existing in the office of respondents 2

and 3. Even applying the test of reasonable prudent man we

are of the considered view that even a common prudent man

would not have oconsidered whatever has been alleged agalinst

=

the applicant as a

iscondust and would

have dafinitely

arrived at a conclusion that being personally involved in

the episode as well as the PIL R-3 should not have acted as

a4 disciplinary authority and the charge-

and illagal on account of his personal

sheet iz defective

bias and malice.

1a. In wview of the discussion made and the
rEASOns recorded, we set aside the memorandum dated

TL.7.2000 as well as order  passed
applicant ahall &also be entitlsd to

benafits

which Flows from this decision.

oo 1.%.2000. The

all conseguential

The respondents
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