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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A.No.729/2001
New Delhdi, this the QQA“ day o4 July, 2003

Hon'ble Shri Govindan S. Tampi, Member (A]
Hon'’'ble Shni Shanker Raju, Member (J)

Shai Yatendra Singh Jada ' . Applicant
(By Advocates: Shri G.D.Gupta, Sr. Advocate with
Shii V.K.Rao 4on M/s. Sikri & Co. |

VERSUS

Union o4 India & Othenrs
: . ..Respondent.s

[By Advocates:Shri K.K.Sood, Additional Solicitonr Genenral

alongwith S/Shai A.K.Bhardwad and Neeraj Jain

pon Respondents 1 and 2 and Shri Nitin Tambwekar

for the State o4 Maharasthra)

Corum: -

Hon’ble Shri Govindan S. Tamp4i, Member (A)
Hon’bfe Shri Shanker Raju, Membenrn (J)

1. To be reperred to the report not? VES
2. Whether it needs to be cinrc d to

Benches o4 the Tailbunal? NO
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

O.A. NO. 729/2001
This thetQ«j"hhay o4 July, 2003

Hon’ble Shni Govdindan S. Tamp4i, Membenr (A)
Hgn’bZQ Shai Shanker Raju, Membenr (T)

Shai Yatendra Singh Jada,

S/o Late Shri H C Jaba,

C/o 30, Ambar Apartment,
Malabar HiLAL, Mumbali - 400 006

At present

c/o Shii V S Jada,
205, Gulmohar Panrk Enclave,
SFS, DDA Colony,
New Delhi - 110 049
. .Applicant
(By Advocates: Shri G.D.Gupta, Sr. Advocate with
Shai U.K.Rao 4orn M/a. Sikrl & Co.)

VERSUS

7. Union o4 India,
through the Secretany,
Mionistry of Home Afdairs,
North Block, New Delhi

2. The Director General,
Ronrdenr Securdity Force,
10, CGO Complex,
New Delhi 110 003

3. State o4 Maharashtra,

through the Chied Secretanry,

Mantralaya, Mumbai

. ..Resapondents
(By Advocates:Shrii K.K.Sood, Additional Solicitor General
alongwith S/Shrii A.K.Bhardwad and Neerad Jain
4o Respondenis 1 and 2 and Shai Nitin Tambwekar
4on the State o4 Maharasthra
ORDER

Shri Goandan S. Tampdi:

Challenge by Shni Y.S.Jata, Zhe applicant in Tnis
OA, 4is directed against Mindistry o4 Home Abpairs Ordexr
No. 76013/27/93—IPS?II dated 23/24.1.2001 where under he
has been dismissed 4rom service with immediate edbect, 4in
terms o4 Arnticle 311(2) (c) o the Constitution of India,

without holding any Lnquiry.
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2. Shii G.D.Gupta Sn. Advocate along wdith Shadi V. K.
Rao 4or M/s Sikri & Co. nepresented the applicant while
Shai K. K. Sood, Additional Solicitor General akong
with §/Shii A.K.Bhardwad and Neeraj Jain appeared Hor
rneaspondent Nos. 1 & 2 - Undion o4 India - Shri Nitin
Tambwekar Learned counsel was present on behals o4
respondent No.3 - State o4 Maharashtra. Writiten
Aubmissions were also {diled by both the applicani and the

respondents.

3. ‘The applicant, a dLﬁéciZy recruited odpicer of Indian
Police Senrvdice {IP&) o4 1967 batch o4 Maharashtra cadre
had successdively held a numben o4 Amportant and sensitive
asslgnments £Lhe,.8upe¢4ntendent ob Pé&&ce, Maharashitra;
Joint Asasistant Director, Intelligence Bureau (IB], New
Delhdi; Assistant Director, IB Srinagar and New Delhdi,
Deputy Commiéé;onea o4 Poﬂéce, Special Branch, Delndi
Police; Deputy Inspector Generakl, Border Security Force,
Srinagar and Gurdaspur (Punjab); Deputy Director, BSF
(Hqrs.) New Defhi; IG, BSF Kashmir Frontier, Sxainaganr
and New Delhdi; Director o4 Prosecution, Govi o4
Maharashtra, Bombay; Chies Security and Vigilance
O4bicer, Maharashtra State Road Transpori Corponation,
Bombay (MSRTC); Inspector General, State Reserve Police,
Mahanqéhtna, Vice Chairman and Managing Directonr o4
Maharashtra State Police Housing and Welpare Corporation
and Additional Director General o4 Poﬁ%ge and Commandant
Genenral ; Home Guards and DLmectoa,y Civil Dedence,

Maharashtra.
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4.  He hdd been awarded Indian Police Medal bdon
mealtoriolsd sonvice 4n  1986. The applicant
throughout &n outsatanding careenr and had been entrusied
with apecial tasks connected with anti-terriorists
operations and 4internal securdly, wherein he had
acquitted himseld creditably at considerable risk to his
personal AecQALty. His perpormance 4Ln the Onrganisatior
had aleo been duly appreciated by +he Administration from

+ime to time.

5. While zthe applicant was wonking as Inspectorn Genenral
o4 Police,BSF, Srinagar, a radd was planned and executed
on 24.3.1992 hy Shai M.L. Puwrohit, Commandant of 116th
Bn. BSF at Bimna near Sxainagar, Leading to the capiure
o4 Aoﬁe notorious and hardened torronists as well as the
recovery o4 ALarge cache o4 Arms & Ammunition. The
applicant was nedithexr the memben o4 the radiding party nor
h@d he planned oxrn organised the same. Soon atter he got
to bnow of ithe 4incdident, Zhe applicant had ingormed
Add.itional Director, IB, Srinagar aboui the capiure ob
the zerrorists. He was gdven the details ob Zhe
operation by Shrdi Ashok Kumar, DIG, BSF. When the

applicant took Shri Ashok Kumar to ADGP, J&K Poldice where
he narrated the entire d4ncident and albso apecibdied
qgantLty od the aam& and ammunition sedzed. IT was oniy
Latern that +he applicant had come 1o know that
information given by Shri Ashok Kumanr both to himsels and
ADGP was noit complete 4in that he had held. back cettain
details about the seizure of gold and other articles.
The apprehended persons were obpicially handed over to
CRPF 4r0om which custody Zthey had neportedlfy escaped. UOn

27th/28th, he was informed by the Assii. Director, IR
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that his Junior Shridi M. L. Purohit, Commandant had noi
given +the 4ull detalls o4 . the goods sedlzed. The
appﬁ&cani had directed Shai Ashok Kumar to obitain the
necessary details, which he failed Zo do initially but he
4inally gave the information on 11.4.1992. The applicant
thereadter ordered a Statté Court o4 Inquiry (SCOI). The
subsequent nreport 4iled by Shri Ashok Kumar, DIG ddid
refer 2o the necovery o4 gold ornamenis, which had nod
been reperred to earliern SCOI ordered by him was Rept 4in
abeyance by him on the advdice gdven by the Directorn, J&K
Police and albso as he waited por the arrival o4 an
odbicer senior o the DIG and Zthe Commandant o conduct
the Ainquiry. This had been bmough; to the notice o4 the
DG, BSF. Shai Ananthachari, who intimated him that he
would take a decisdion shortly. During his next vdsit.
DG, BSF expressed unhappiness with the applicant and
indicated that he would himselsd order an Lnquinry. The
applicant, who was already in indifderent health, fHell
wonrse adter the DG’» visdit. Iﬁ Aprnil 1992, the applicant
was transperred {from Sainagar to Delhi the shock of which
Landed him 4in the hospital 4o nearlfy a month.
Subasequently a 4resh Court o4 Inquiry was ordered by IG,
BSF, Kashminr, when the applicant’s presence as a witneass
was desired, which he did on 27.7.92 and thereafter, the
applicant was subjected to cross examination under Rule
173 (8) o4 RSF Ruleas, thch was not applicable o him.
It was Learnt zhat DG; BSF had made adverse
recommendations against him on the basia o4 which

respondent No.1 was about £o pass order dismissing the

applicant 4rom servdice without holding any inquinry, ab

was required under Law.
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6. AppnehendLng +the above, the applicant piled

0A-1430/93 bedore the Principal Bench o4 the TanuﬂaE

which wasb disposed of on 9.9.1993 with the interim nelied

directing nespondents "pot to nesoat to any action _unden

Article 311(2) of the Conatitution without indtiating

regulasr disciplinairy action _4dn accoardance with Law'.

Thus it was clear thot nrespondents could not have invoked
anticle 311(2) [(b) non BSF Act and Rules against the
applicant but could have taken acition onky through «
regular inquiry, An accordance with ALL India Service
(Discdpline & Appeal ) Rukes, 1969. The SLP piled by fhe
nespondents against the onder o4 the Tribunal was

dismissed by the Hon' ble Supreme Court on 10.11.1994 but

wLth the observations that nthe applicant is _ not

precluded. Arom _takding such disciplinary proceedings

against. the respondent as are peamLAALbze under the Law'".

However, no action was taken by the nespondents 4or next
5(4ive] years. The Taibunal dismissed the O0A a2
prematuie on'73.8.1999, on the avewment o4 the Depaazment
that no decdsdion had been taken 4n neépedt o4 'the
applicant and they wenre precluded 4rom doing #4o0 on

account o4 the intenim orden dated 9.9.1993 but this wasb

wrong, asb 2the Hon’ble High Court o J & K 4in thedir
judgement dated 21.4.99 in LPA (SW 631/99) 4iled by Ashok
Kumar, DIG, BSF had noted‘that it was beding proposed Lo
terminate the #enrvdices 04 the applicant ab well.
CWP-5156/99 4iled by the applicant againsi Tribunal's
order dated 13.8.1999 wasb disposed ob by the Hon’ ble
Delhi High Court on 6.9.2000 with the ohservations thnit
nthe srespondents are noit precluded Hrom taking Auch

disciplinary proceedingsd againsat fhe petitionen unden the
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faw and as pointed oul by the Tribunal vdide its onder o4

9. 9.1993". SLP 4iled by the applicant was also disposed

04 Like-wise on 29.9.2000 by the Hon’ble Apex Court.

7. Oon 23.1.2001, Zthe rnespondents, by thein Ampughed
ondes, disminssed the applicant 4rom service with
immediate edpect by Anvokding provdiso (e} to Article
311(2) o4 <the Constitution, hofding that 4t was noi
expedient to hold and inquiry 4in the dinteresi o4 zhe
securdty o4b the atate. The onden nrecoaded the
President’s satispaction Zthat the "activities o Shri
v.S. Ja4a are such as to warrani his dismissal ’énom
service, ihough there was no 4ndication about the
activities on the period o4 which they rnelated to and to
which capacity o4 the applicant they pertained’”. It gave
an Ampression that 4L related to activities o4 zthe
dpp@&cant in his capacity a»s an IPS Obbdicen 04

Maharashtra. Such an order was Lirwatdional, arbditrarny,

unjust and mala bide. He could not have been dismisaed

without 4ollowing the proper procedure of holding rnegular
departmental dinquiry 4in terms o4 ALL India Services
[Discipline & Appeal ) Rubes, 1969. Further, he could noi
have been dealt with under BSF Act and Rufles provisions
o4 which made it clear that the regulations o4 BSF are
not applicable to those in ALL Inddia. Servdices and others
who are on deputation with BSF. In the SCOI proceedings
conducted by the BSF, zthe applicant had been only
reperred as a witness and_n;z as a Charged Ofbicern and he
could not have been dealt with on the basis op Enquiry
held undenr BSF Act and Rubles. Besides said SCOI had been

conducted Ain clear vdiolation o4 the principles o4 natural

Justice axs:

e e e i -
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a) the presence o4 the applicant in the Counrt o4
Inquiry was engorced despdite his Sshattered

physical health and the mental depression;

b} the J4inquiry was gone through 4in tems o4 the
provisions o4 BSF Act and Rules which could not have been

made applicable to the applicant;

c) duting the Jinquirty, though some  ofd Lhe
documents 4Like atatements wenre shown to the
applicant, but zthe statements o4 Principal
Stat4 Opficer o4 IG (Kashmirn] BSF, so f4ar as
these related to the applicant as well as the
reconrd o4 mutual cross-examination o4 fhe DIG
and the Commandant where-under reference wasb

made to applicant’s role, were not supplied

to him; and

d) he was also not explained the reasons dor his
beding summoned 4on the Anquiry, Lthereby
denying him the opportunity to parepare his

case and explain his position.

8. Conclusions drawn by the inquiry officer were that:

4} applicant was a »silent spectator to the
ofdence o4 non-declaration o4 certain weapons
and other articles by his juniors - DIG and

Commandant;

B
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id) he had avodided visiting the #pot; and

LLL) he had not initialled the Lettens recelved

4rrom his DIG %o evade responsibility.

ALP the above wenre waong, as the evddence rnecorded 4An
this context did not support asuch 4indings, as there were
contradictory avermenits and no independent and
uninterested witnesses had been' properly examined.
Resides, as 2the nrald had already been asuccessfully
completed, no.épecéééc purpose would have pbeen achieved
by zhe applicant’s personal presence at the apot. The
act o4 not initialling any £ettei, was not maternial when
necessary action has been faken and as the relevant
papers were handed over by the applicant himselsd Eo
othens dor neceA4aly action. Inquinry ofbdicern’ s
conclusions wene, theredore, clearly perverse and faulty.
There was incorrect appreciation o4 evdidence as well as
04 1the positive sieps taken by the applicant to ensure
that the »recovered goods were properly accounted Hor,
physically checked and records taken over, as the

documents would show. IG, BSF, Kashmir had wrongly

" accepted the ALnquiry oddicer’s report, without

objectively qéaeéaéng the evddence brought on record and
without any application o4 mind. There could not have
been any apprehension Zthat zZhe departmental Ainquiry
against the applicant was not possible, on account o4 the
diasturbed conditions in the valley and/ox
non-availability o4 the witnesses. In pact, the List oh
witnesses had 34 names, o4 whom 30 werne BSF personnel.
There were three Kashminris witnesses, who did not depose

anything against the applicant and the Last was the

e e i e A e e i e i
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applicant himselé. ALL the four witnesses, who deposed
againset him, were BSF ofpicers, who were available Hor
examination. Even, IG, BSF, did not, after perusal o4
the SCOI’s 44indings, suggest recourse to proviso (c)] %o
Anticle 311 [2) o4 the Constitution. StilL, DG, BSF (as
he then was) »recommended 4or the dismissal o4 ZLhe
applicant under Article 311 (2] (b)) o4 the Constitution,
which was a patently illegal act. The applicant, who had
completed his extended tenure o4 seven years 4in BSF, was
continued 4in the Ongan&éat&on_by the previous DG, which
was not Liked by his asuccessor, who expressed his
displeasure at the applicant in fhe event under reference
without by specific reason. As the SCOI had begun afiern
the applicant had been repatriated to Maharoshira, DG,
BSF could have only fporwarded Lits report op SCOI to the
Miniastry o4 Home Addairs or State of Maharashtra, Anstead
o4 making any recommendations 4or his dismissal, which he
did 4in clear violation o4 Rule 7 o4 the AIS (D&A) Rules,
1969. At the »same time, the punishment recommended by DG
to Shrdi Ashok Kuman, DIG, who was paimarily concerned 4in
the event and against whom adverse findings were recorded
by the SCOI was only removal with pensionary benedits,
DG, BSF’»s view that witnesses could not be made available
in the pnroceedings against the applicant was 4incorrect
because as many as 34 witnesses were examined in the SCOI
out o4 30 were {$rom BSF itseld. None o4 =the zLhree
clvilian witnesses had deposed against ithe applicant.
DG, BSF, who had nrecommended zhe dismissal o4 the
applicant 4or the alleged omissions o4 1991-92 had not
recorded any finding against him in his ACR bor  the
period and i Lt was 50 recorded, it had nevenr been

communicated to him, thereby denying him any chance Lo
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explain and represent his case. The applicant peels that

he had been discriminated against in that while he hab

been necbmmended to be dealt with under Article 311 {2)
(c), DIG, BSF had been dealt with under Section 20 o4 the
Act, gdving ﬁLm an opportundity Zo explain his case, which
has 4in {dact enabled him %o continue 4in service, 4in spite
o4 the ornder 04 rnemoval Lssued in 1993 by Judicial
intervention. The respondents have obtained wrong ordens
4rnom the Tribunal and the Court by misrepresentation o4h
the efbect that the applicant’s 0A was premature and used
it to Ls8UE the Lmpugned ordesr. DG, BSF’»
recommendations to Ministry o4 Home Afdairs that holding
an Anquiry 4in the case of the applicant would adversely
adbect the case against S/Shri Ashok Kumanr/Purohit went
against him and thus he was discriminated by extrarneous
materials. In a »till more serious case Ainvolving BSF
ofbicers, proceedings were held 4in Zhe open, a. dacility

which was dendied to him. The applicant had been onfy

‘charged with Lack o4 supervdisdion 4in the SCOI nepori..

Still the penaﬁty o4 dismissal had been imposed on him

- which was arbitrary and perverse. Nine years aftern Lhe

bubﬁ&cat&on 04 the inquiry report, the applicant L5 beding
denied the chance *o be heanrd on the alleged ground That
the disclosure of the materials would be against the

securdity o4 the interest o4 State. In the meanwhile, he

A\
had been irepatriiated to his parent cadre where he was .

promoted as ADGP keeping 4in mind his excelleni Ztrack

reconrd. Still he had been dismissed 4rom service only

account o4 the mala {f4de action of the previows DG, BSF.

Hence this OA.

9. Grounds raised in this OA are That:
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a)

c)

d)

e)

4)
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the - impugned oader was i2legal, based as 4t
was on extraneousb conaiderations and violative

04 Articles 14 & 16 04 the Constitution;

the applicant had a distinguished and
unblemished career and had handled oven <the
years a numbenrn 04 sensitive and Lmportant

assignments;

the nraid at Bimna, which wasb the 4ubjégt
matter of Anquiry was carried out by zhe

Commandant 116 Bn BSF on his own;

the applicant being an odpicern o4 IPS, on
deputation *o BSF 4or a L£imited period, could
not have been dealt with under BSF Act & Rufes
and even 44 the same were applicable 2Zhe

proceedings had been conducted wrongly;

the d4inquiry has brought out no material
against the applicant, AL the dnquinry
obbicer had recorded a perverse and ilLogical
4inding against him which had been wrongly
accepted by the IG/DG, BSF; Leading o hdis
recommendations fon action against the

applicant without any departmental Ainquinry;

the applicant has never heen put on notice

befdore the Ainquiry opdicern’s rneport wos

accepited;
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g) no proceedings could have been taken against
the applicant under the BSF Act and Rules and,
theredore, no material exiasted against ihe
applicant apart {4rom the inquiry ofbicen’a

report;

n) proceedings against the app&@cant have bheen
initiated onfy under AIS (D&A) Rules, 1969
and, +herefore, DG, BSF’4 secommendaiions
againsi the applicant foxr involving o4 Article

311 (2) (b) was an exercise in futility;

i) satispaction o4 the competent authority was
not based on circumstances having any bearing
on the security o4 the State more b0 as a
detailed SCOI had been conducied and <Lhe

report thereot was already public knowledge;

4 applicant haxs been singled out and

discriminated, vis-a-vias, ithe DIG and the

Commandant.;

k) rneasonsd shown Hdor dispensing with regular

inquiry were dAdrrelevant and were hit by the

$indings o4 the Hon’ble Supreme Court in Undon

o4 India & Ors. Us. Tulsi Ram Patel [AIR

1985 SC 1481];




o

e
¥

L)

m)

n)
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p)l
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the oarder was discriminatory 4in that the
applicant was totally denied every opportundity
io explain his case and the oéﬁice&é‘oﬁ BSF
were gdven the 4reedom fo explain thein

conduct;

placement o4 relevant material bedore the

Court was necessary as held by the Hon’ble

Supreme Court 4in the case o4 A.K.Kaul Us.

Undon ot India [1995 (3) SLR (SC) 1403;

the impugned order has been issued without any
Justification, as the applicant’s record as an
IPS Ofpicer o4 Maharashtra has been totally
unblemished and as dar as his period o4

wernvice with BSF i concerned, there was no

ground o decide that holding zthe inquiry was
Ampossible just because it would have affected

- the proceedings against the DIG;

what cannot be done directly cannot be done
indirectly and merely because Article 311 (2)
[b) could not be invoked, it did not $o0llow

Zhat 311 (2)(c) could be {invoked; and

anok&ng 04 proviso (c] to 311(2) was not at
all called 4or in the circumstancens o4 the

case.

In view 04 zthe above zhe applicant seeks zhe

bollowing rneliegs; -
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"a) summon the entire ordlginal record
pertaining to the case and abso the
record relating to the case o4 Shri Ashok
Kumanr, DIG, which was seen by zthe J&K
High Counrt,

b] quash the order dated 23.1.2001 a4
illegal,

c)] declare zhat the respondents. cannoit

proceed against the Applicant undenr Art.

31171(2)(b)& (c) o4 the Constitution 96

India,

d) direct zthe respondents to reinstate

the Applicant Limmediately with all

consequeniial benefits; and

el pass such other and burther orders as

Lthis Hon’ble Taribunal may deem 44t and

proper in the circumstances o4 the case.
1. Respondent Noas. I & 2 hotly contest +the pleas
raised by the applicant. They podint out that on the
basis of the reports received that centain Lﬁaegu&a&ét&eé
had occurred 4in a raid conducted by BSF at Srinagarn in
March, 1992, a SCOI was ordered unden BSF Act, wherein
the conduct o4 the applicant Shai V.S. Jaga, who was IG,
BSF Kashmirn Boader, at +hat time also came up boa
scrutingy. Based on the findings recorded in the Lnquiry
report, the services of the applicant. were decided +to be
terminated invoking  Article 311(2)(b) o4 the
Constitution, which was stayed by the interim ordenr dated
9.9.1993 passed by the Principal Bench o4 the Tribunal in
0A-1493/93, SLP 4iled by the respondents was dismissed by
Zthe Hon’ble Supreme Court but with the directions that
the Department was not precluded {$rom taking action
agaLnAt the applicant as provided for in Law. The
Taibunalt $inally dismissed +he QA on 13.8.1999 as
pre-mature whdich decision was upheld by the Hon’ble Delhi
High Court where it had Ledt it open +o the disciplinary
paoéegd&nga against the applicant, as are permiassible in

Law, including recourse o Article 311 (2) and that 4zt

i S Lk i e
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will be open o the party to Ampugn such proceedings
bedore an appropriate 4orum at all appropriate stage An
accordance with Law. On the basis 04 the {indings o4
SCOI and the report o4 DG, BSF, the competent authority,
after evaluating thé materials and records had come 2o an
independent conclusion that the misconduct/failure of
command on the part o4 Shrd Jdéa which was clearly proved
Lo be deliberate and caleculated and it could have posed
sernious threats to the decurnity o4 the State and that the
said {incident was fraught with the dangerous Aimplication
04 beding exploited by forces inimical to the interest o4
the country and would have had adverse impact as ihe
morate of the security forces fighting the militancy 4in
the asensitive state o4 J&K. As the misconduct o4 Shai
Jada. was o threat to the decundty o4 the state, he was
dismissed under Article 311 (2) o4 the Constitution apten
observing due procedure as Laid down 4or such case.
According to the respondents, as the applicant had been
cornrectly dismissed on 23.1.2001 after $ollowing the due
process o4 Law. The Latter’s contention that he had
earned "Quitstanding/Very Good." gradings duning the period.
1993-2000 was irrelevant and At did not dilute the
gravity o4 his misconduct committed while he wans wonrking
as IG, BSF, Srinagar and zhe action against him had been
taken on the bhasis 04 the report 04 the SCOI while the
applicant was not a_paatéc&pant in the raids conducted on
24.3.1992, he had been kept ingormed o4 the same by both
S/Shri Ashok Kumar, DIG and M.L.Pu¢oh&t, Commandant. He
was also present in ithe meeting with Addl. DG Police,
J&K  (Shai Amanr Kapoor) when the details o4 the raids and
the. recoverny were ddsclosed and, theredore, Zhe

applicant’s averment that he was not aware o4 the nature
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and 4ull quantity o4 the arwms and ammunitions recovered
.waA wrong. While Asstt. D.irector BSF had Ainformed the
applicant only on 27.3.1992, that the Commandant o4 116
Bn. had not disclosed zthe bull detoils o4 recovery, zhe
applicant was already aware o4 it. Still he did not get
the assdistance to 4ile the irepont in wralting.
Respondents admit that the applicant had on 371.3.1992
directed his DIG +o tile a report on the rnecovered
articles, which had not been brought on reconrd. and also
Lthat +the applicant had ballen 8L and had o be
hospitalised. The applicant was asked to appear bedore
the SCOI as it was necessorny and he did appeanrn tor the
Aame. The applicant’.s plea that the proceedings céuﬂd
not be initiated against him unden BSF Act and Rulens was
{incorrect. He was correctly dealt with and SCOI'’»
findings were properly taken .into consdideration 4ox
arrdiving at the decision +o dismiss the applicant. It .is
true  zthat the Taibunal, had by means o4 an interim onden
A2tayed the. proceedings, which was also upheld by the
Hon'ble Supreme Court but with the clarificotion that the
" Department was not precluded $rom taking Auch
dLéchﬁLnany proceedings against the respondent as are
permissible in Law. Still the respondents did not ztake
any action #+{lL zthe dismissal o4 the OA by the Taibunagl
on 13.8.1999%, which was endorsed by the Hon'hble Delhi
High Court. The action against the applicant was token
uhden Article 311 (2] (c] only agtenr examining all the
tacts and clrcumstances o4 the case and bollowing the due
process o4 Law. BSF Rules dealing with administrative
team&nqi&on 0 service 04 obbicers and others on accodnt
o4 unsuitability, medical unfgitness, resignation, etc.

are noi applicable to the obficers belonging +o aee Ind.ia.




2

e e A e S i il

{17}
Services and others who are on deputation with BSF.
Howevenr, except the provisions o4 Chapter IV o4 RBRSF
Rufes, BSF Rules were applicable to IPS O4fdicers by
virtue o4 section 3 o4 BSF Act read with Rule 1 (3] o4
the BSF Rules. In teama‘oé Section 1 (3) ibid, all those
- offdicens, subordinate officers, unden oppicerns and
others - who are enrolled under the Act, are subject +to
BSF Act. On jJodining BSF on deputation or othernwise, IPS
Ofbicers also become members o4 the Force 4in ztewms o4
Section 2 (0) o4 the Act and they would also be subject
to the Act and, therefore, applicant’s averments to the
contrarny are wrong. The SCOI was not directed against
the applicant but was only ordered into the 4incident. It
was not a departmental inquiry against the applicant and
he had not been made a charged officer 4or which
proceedings could be only under AIS (D&A ] Rubes, 1969.
He was called as a witness in the SCOI on the basdis o
evidence collected thereunder, he wab given an
Oopportunity under Rule 173 (8) o4 BSF Rubes, s0 that he
can kRnow what has been stated. against him and o
Crosas~-examine the witnesses, who have deposed against
him, 44 any, and give a statement and call, wdtnesses, i
need be. The above opportunity was given, as at the Lime
o4 SCOI, he was subgdect to BSF Act and Rules. The
respondents have thus complied with the principles o4
natural Justice while dealing with the ° applicant.
Punitive action could correctly have heen taken against
the applicant on the basis o4 the SCOT and, therefore,
the Govz. had, aftenr examining the contents o4 the
report, taken action againai the applicant undexr prov4iso
Lo Axticle 311 (2) (c] and that too after duly re.cording

the reasons 4on  noz holding the dinquiry, 4n Zthe

e A T
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termination ordenr Aitseld. During the couwrse o4 the SCOT,
the statement o4 Shai Ashok Kwmar, DIG, Shaii M. L.Purohit,
Commandant. and o4 a few others were read. over to him and
he was also permitted to Cross-examine a few others, but
he declined to mahe‘any statement. In that Ascenanrdio, he
cannot state that principles 04 natural justice have been
violated. While it was admitted that the applicont was
AL, his sickness was not, as disclosed by the medical
records, B0 severe to be an impediment *o gdive evdidence.
In 4{act keeping in mind his illness, ithe inquiry O4bicenr
had even shifted the venue of the inquiry trnom  Sninagan
Lo Delhi to pacilitate his attendance. Respondentas have.,
theredore, ‘been consdiderate and more than dairn to the
applicant, which also gave a Lie Lo the applicant’s
version zthat he had been discrniminated against. Reconrd
o Cross-examination o4 Shri Ashok Kumar and Shri M. C.
Purohit o4 each other was not shown +o the applicant
there was no specipic request forn the same. I+ 445 alaso
not on 4ecoadvtha£ he disagreed with the applicability o4
BSF  Acts and Rules 4in his case. In that view o4 the

maiten, the applicant cannol allege any violation of the

- requirement o4 the statute ox principles o4 natural,

Justice. The Scor, $indings were 4in nis 4avoun only +to a

Limited extent. The f$indings recorded are that:

a) though he was aware that a pew o4 zhe 4elzed

ornaments were not declared »tilel he did not

rectify the Same,

@/

|
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he did not visdit the spot in Srainagar in spite o4
the Aimportance o4 the operation and was avoiding
the vdsdit and chose to visit the spot only abtenr
conpdrming zthat z2he matter had come +o the

knowledge o4 the BSF Headquarters; and

he had not inditialled the documents nrecelved by
him showed his deliberate d&ada&n for work and
calecublated efdort Lo avodid nesponsdbility. It
also podinted to his fallure as a AUpervisory

ofbicer.

The applicant 4is Jdncorrect when he states +that the
mala {4ides o4 the previous DG towards the applicant was
the movding #spinit behind the entire proceedings against
the applicant. The fact, however, is that the DG, BSF’s
action was only afier examining all the f4acts and
circumstances o4 the case. ACR dorn 1992 was not written
by zthe DG, as he had not completed the requisite period
of »service under him. Fuatheﬁ, in the paoéeed&ngé bejdore
SCOI fdindings were recorded about Shrd Ashok Kuman, DIG,
who was thereatter proceeded undenr Rule 20 o4 BSF Rules
by {ssuance o4 a show cairse notice and examination o4 the
concerned 4Aindividual’s reply, whereapter DG recommended.
his case for removal 4in tewms of Rule 21. Present
applicant’s allegation 4is that his colleague was given
the notice o provdide him opportunity for filing wait
petition was baseless. Respondents had noit Auppressed on
tailed to declare any material particulonrs ot all. They
had taken action in accordance with Law but had to hold
the paoceed&ng% in abeyonce on account o4 the Tribunal’ s

Ainterim onrder in the OA. They moved on *o Atart the
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proceedings apter the Ta&bgna& dismissed the 0A which was

upheld by the Hon'ble Delhi High Counrt. This was

correct.

12. Respondents agree zthat the orden o4 zewmination
dated 1.6.1993 served on Shii Ashok Kumanr, DIG has not
come dnto effect din view o4 Hon’ble Supreme Counrt’s
directions that the officers’ services will not be
terminated. Respondents further point out that zthe
decision to deal with the applicant was based on ihe
bindings o4 the SCOI which went into the incident showing
the applicant also 2o be blameworthy though IG, RSF
Kashmirn had held him to be Sullity only for his dailure in
the supervisory role. The applicant had continued in the
Job after 1993 only on account o4 case $iled and interim
order obtained by him drom the Tribunal. And, therefore,
his perdormance appralisal between 1999-2000 was
Lmmaterial,. He has been dismissed now on account o4 the
misconduct and grave Lapses committed by him 4in discharge

04 his duties, while being posted as IG, BSF Srinaganr,

where he was expected to be alent and cautious, as the

securdity o4 the nation was Anvolved.

13. Respondents have replied to all the grounds in  the

.OA Ain a general mannen stating that they were eithen

matiers o4 srecord ox that the dmpugned ordenr has been
{Lssued after due process o4 Law and, therepore, did not

call for any intervention by the Taibunal.
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r4. Respondent No.3 - Sztate o4 Maharashtra - have
condined %he&n arguments only to the vacation o4 the
o4picial qu@ate& allotted to the applicant, as he hod
been dismissed {prom service (This L5 o4 not much
relevance as the applicant has been protected againast
eviction o4 the odbicial quarters by the Lnteﬁ&m ordern
dated 22.3.2001, which has been extended ti8f8 the $inal

disposal of the 0A).

15. In the nejodinder, the applicant has wondered as o
how he could have been dealt with under proviso 1o
Article 311 (2) (c] when neither secunrnity o4 State wos
threatened nor had the applicant’s conduct come undesr any
cloud. Recommendations for action under 311 (2) (bh) was
also paulty. Further, i4 the action o4 the appﬁ&can% was
indeed faulty, why was no dct&on taken aftern the decisdion
o4 the Hon’ble Supreme Court <in 1994° Nothing had been
brought out to show that applicant’s conduct was in any
way predfudicial to the securnity o4 the State.
Respondents’ view zthaot due process in Law has been
meticulously gone through by the Traibunal, was wrong.
The applicant was not subject to BSF discipline and,

therefore, could not have been dealt with by the SCOI o4

_BSF. DG, BSF’s srecommendations fon  terminating zthe

senvices 04 the applicant invoking Article 311 (2) (b)
was AiLlegal. Besdides, the applicant was discriminated,
against 4in every step. While the applicant’s career and
conduct have been *totally above boanrd. and stralght, the
respondents have not given any consideration to the asame,
which was Aimportant. ALL the poinis nraised 4in the
rebuttal were baseless and motivated and, theregore,

deserved to bhe redected.
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6.  Shai G.D.Gupta, 4Learned Senior Advocate,  who
appeared along with Shri V.K.Rao o4 M/a. Sikri & Co.
forn the applicant porcedully reiterated the. pleadings
both 4in zthe oral and wrditten submissdions. The applicant,
an IPS‘ Ofbicen of 1967 batch, belonging to Maharashtra
cadre and who had, by his unblemished necord o4 service
dor 33 yeanrs, acquitted himsel4 creditably both in the
parent cddae and. during central deputation in IB & RSF,
as well as in difpicult stations, Like Punjab & Kashmin,
has been dismissed on 23.1.2001, Lnvoking the punitive
powers under proviso to Article 311 (2) (c) that oo
without gdving him any oppdatun&iy to explain his case
and without following the requisite procedure which was
the prerogative o4 even common caiminal.s. Acconding *o
Shni Gupia, the applicant belonged to ithe IPS and subject
Lo Zhe ddiscipline 4in tewms of AIS (D&A) Rubes, 1969 and
he could not have been deaét with under BSF Act and Rules
as his tenure with BSF was only on deputation basis.
Perusal o4 the BSF Act and Rules would czeaazy_ahow that

they wenre not - applicable +o deputationist 4Like zhe

~applicant.  Still on the basis o4 fpaulty findings

reconded 4in the SCOI under BSF Act & Ruﬂea, respondents
have dismissed the applicant drom senvice in an {Llegal

mannes.

17. In-tenmé o4 Article 311 (2) (c) 04 the Conatitution,
an dnquiry against a Gouvt. servant can be dispensed
with, 44 4n the satispaction o4 the Paeé&dent. Security
o4 the State will be adversely affpected by holding »such
an dinquiry. In this connection, Hon’ble Supreme Cowrt

had observed that the said satispaction should be based
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on circumstances having a bearing on the Aecurnity o4 the

State (Union o4 India Us. Balbinr Singh), AIR 1998 SC

2043). The applicant was not a security risk at all but
one who has been entrusted with the responsibility o4
profecting the security o4 a sensitive borden State, on
account o4 his excellent track record. Provisions o4
Article 311 (2) (c) could be invoked when prompt and
immediate action was called forn in the interest o4 the

security o4 the State (Union o4 India Us. Tubsinam Patel

(1985) Supp.2 SCR 135). Here the action against the
applicant was being taken adter nine years. Obviousty,
there was nedithen urgency nor Limmeddiate requirement.
Further, the above action could have been taken when
disclosure o4 material on whose basis action is Faken is
04 such a secret and sensitive nature that the revelation
wAlL iteelt abbect the decurdty o4 the State. But as the
dindings o4 the SCOI, on the basis o4 which dismissal has
been oxadered, have already become public kRnowledge and
that too Long ago, what remained on that count? Besides,

the Hon’ble Apex Counrt has, 4in the case o4 Balbinr Singh

(supra.), enumerated di4derent kinds o4 subvernsive
activities which alone would Justidy Lnvoking o4 Article
317 (2) (e}, none 04 which was f$ound 2o have been
committed by the applicant. The applicant’s case also

did not 4all within the purview o4 ithe findings o4 the

Hon’ble Apex Counrt in A.K.Kaul’s case (supra ), wherein
action under Article 311 (2) (c]) was permitted, 4if the
matiter nrelied upon forn the decision o terminate the
services was too wensitive to be declared, which

definitely was not he case of the applicant.
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18. Facts o4 the case, as brought out on records, would
clearly show that the applicant was nedlthen the
organisen/Leadern o4 the raiding party. Nor did he plan

or supervise the operation. The same was organised by

;ihe DIG and the Commandant on 24.3.2002, the resulits o4

which were thereatpter reported to him and he brought the
same o the sendior persons and that too 4in the presence
o4 the DIG. He had also directed that two of the persons
apprehended be handed over to CPRF. Llater on, a4 he came
to know that the details o4 all the articles recovered
were not {Jully fpurnished, he had directed the .DIG 1o
Linquire Ainto the »same and 6LEe a zeport. This dact 4is
admitted by zthe respondents themselves. He hord albso
directed ithe retention o4 the recovered articles in the
ofbice Litseld. Besdides, he had ordered on 1.4.1992, a
SCOI which was kept in abeyance only on the direction o4
the DG, J&K and o4 DG, BSF, who visited the area two days
Later. This would show that he had acted prompily and
had exercised his supenvisony punctions properly.
Theredore, the allegation that he was gullty o4 Linaction
was baseless, The nrespondents’ charge that he did not
visdit the sport o4 recovery of arms and other articles,
has no nrelevance as he had been only Anpormed aboutr the
radd  only after its successful completion and his visit
to Zhe spot at such a Late stage would only have been an
exercise dAn  putility. The charge that he had not
Ainitialled the communicaitions/lLeititers rnecedlved also does
not amount zo much, as he had initiated action on all the

podnts contadned in those communications/Letters.
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19. The SCOI was ordered only to deal with <the
discrepancy 4n respect 04 recovered Litems and Lts  tenms
od reperence did noit relate to any a&ﬂgged breach o4
security, especially by the applicant. DIG, BSF had
recommended that the inquiry be dispensed with 4n the
case o4 the applicant only on account o4 the difficulty
to get the wditness and not on account o4 securtity o4
State. Iz A als0 pertinent that DG, BSF'4
necommendation was also 4or action under Arnticle 311 (2)
(b) and not 311 (2) (c). That being the case 4Hor Zhe
respondents to Linvoke 311 (2] (e) and that too after nine
years without any additional sunpocing during the

intervening period was indeed »strange.

20. Even while admitting, without accepting, that BSF
Acts and Rules were to be the basis for the SCOI, it 4»
seen that +the same did not adhere to the principles ob
natural Justice. The »#tatement o4 DIG, BSF and
Commandant 116 Bn and <=the recond. o4 their mutual
cross-examination relating to him were not made available
to him. This had seriously dinternfpered with the
applicant’ s case, ab Zthose two ofbdicers had made
allegations against him to save theirn own skin, a matter
duly noted by IG (Personnel) in BSF Headquarters as well.
Besdides, thé applicant was discriminated against in Fhat
the DIG and the Commandant who were responsible 4or the
planning and execution o4 fthe raid werne issued Hshow cause
notices under Ruble 20 of BSF Rubes to explain thelir case
while the applicant who was not a party but only =Lhe
supervisorn who was Lnpormed about the raid apter Lts
completion, has been dealt with under Article 311 [2)

(c). Such type o4 an action has been frowned upon by the
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Hon'ble Supreme Court in the case o4 M. Raghavelu Vas.

Govt. o4 A.P. & Anothenr, 1997 SCC (L&S) 1743. Funthenr,

the applicant was dealt with on the basis o4 exfraneous
considenation that holding inquiry agadnst him would have
adverse appect in the court casres initiated against the
DIG and the Commandant. Beaddes, chanrges ogainst the DIG
were 4dar more sernious yet the penality handed down in his
case was removal, while in the case o4 the applicant it
was dismissal. On the basis ob the Hdact which emenrged
4rom zthe SCOI, the applicant was dismissed adter nine
yeanA.. Difpiculty 4n éett&ng the witness descrnibed by
;he nespondents as an excuse was only a ruse as all the
material w@tneéaeé wenre BSF pensonnel and procuring their
attendance would not have presented any problem. And
none o4 the three civilic witnesses witnesses had deposed
anything against him. Furthenr, the Hon’ble Supreme Cow:rt

in the case o4 Undion o4 India Vs. J. Ahmed, (1979) 2

SCC 286 had held that negligence in discharging o4 duty
would not conatitute misconduct unless consequences
directly attributable to negligence would be such as +o
be irreparable onr the resultant damages would be 40 heavy
that the degree o4 culpability would be very high.
Chanrges against zthe applicant are o4 much Less gravity
than those indicated above and they could not, iheaeéone,
have brought on him such a heavy punishment as dismi-ssol..
Respondents’ plea and explanation that the reason bonr
theirn delayed action arose on account o4 their dedernence
to the judicial clemency granted by the Tribunal and the
Cogaz was o4 no sdignificance as the Hon’ble Supreme Court
had, while upholding on 10.11.1994 the Tribunal’s interim
orden dated 9.9.1993, specipdically permitted the

respondents to continue with the disciplinary
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proceedings, ab permissible unden Law. Respondents need

not have waited 4or nine years as they had done.
Further, 4n vdiew o4 the decision o4 the Hon’ble Supreme

Cournt 4n Mohinden Singh G4ilL VUs. Undion ob Inddia, [1978)

2 SCR 272, an order made 4in the exercise o4 statutory
powerns has to be ztested only with reference Lo Lhe

neasons given therein. The applicant’s record afiter 1992

AhaA also been “Outstanding/Very Good’ and he had 4in 4act

been promoted a5 AddL. DGP 4in Qctobenr, 1997. The

impugned oxrder could not have been issued against the

- applicant 4in view o4 his distinguished record. In vdiew

o4 the above, the impughned action against the applicant
was paulty, mala 4ide and drregularn and shoulbd be set
aside, pleads Shrdi Gupita, Learned Senior Advocate.
Bedore concluding, Shri Gupta also specipically stated
that the entire paroceedings have emanated 4Hrom zthe
mala fides of the DG, BSF, who was against the applicant
4rom the venry beginning and had Atruck against him at a
point convenient to him. This was done by him 4in an
‘Llegal manner and 4it, theredore, deserved o be

interbered with.

21. Case o4 the respondents have been canvassed with
equal conviction by Shri K.K.Sood, ~Learned Additional
Solicitor General assisted by S/Shrii A.K.Bhardwasd and
Neera4 Jain. According o them,vthe applicant has been
dismissed from service properly and correctly, in  teums
o4 Article 311 (2) (c) o4 the Constitution which
authorised the President on the Governor 1o dispense with
the Anquiry A4 4in the interest of the security o4 State,
it 4is 4elt not expedient to hold the inquiry. In  tenams

o4 Ehis provision, security o4 the State gains priority
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over the principles o4 natural Justice and pubfic
interest 4 preferred 1o individual internest “Expedient’
means ~advantageous’, ~benedicial’, ‘uaeéQL’ and
~practical’ . In this context, expressionsd (i) Anterest
o4 the. Asecurity of the State, (ii) satispaction o the
President, [(Add]) expeddiency and (iv) »scope 04 judicial
neview would have %o pe explained. Whenevenr the menre
disclosure ob a charge abpects the secundity o4 State,
Presdident can withhold the dinquiry. The gravity o4 any
wiong committed would, depend&ng.upon the area where 4t
was committed, who has committed it and again whom it was
commitied vanry. wWhile 4in a noamal area and 4n noamal
times, a waong would have Limited application but in a
sensitive border State, it would have an edpect on the
interest of the security o4 the State. A single LssUE,
as pointed out by the Hon’'ble Supreme Court in Kishan

Mohan Behara Us. State o4 West Bengal, AIR 1972 SC 1749

may adpect Law and order, public order and security o4
State. While 4in the firnst two cases, disclosure would be
permitted and inquiny could be held, 4in the third case,
when the Larger dJinterest 04 the security 04 State i
abpected, the same cannot be held. In such a cose, the
President would correctly withhold the inquiry and the
asame cannoi bhe called 4in question. The above has been

explained {urther in the case o4 Tulsi Ram Patel (supra)

o the edpect that the "Police Force atands very much on
the aame 6oot4hg as a military or para-military horce 4don
it 44 charged with the duty 04 maintaining Law and orden
and public orden and breaches 04 discipline and the acts

o4 disobedience and insubonrndination on the part od Lhe
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members of the Police Force cannoit be viewed with ZLess
gravity than similar acts on the part od the membeis  0h

the military ox pana-mil&ia&y dorces’ .

22. Satispaction ob the President referred in proviso o

Article 311 (2) [c] 48 not circumscribed by any
conddition. No inquiry 44 to be made by the Presdident in
this rnegand. T+ is not justifiable 4in the absence 04

mala {dide. This would be only the subjective satisbaction
which means the Preadident’s view On percepiion supported
by some material on nrecord and, therebore, recording od
the neasons Hoxr satispaction for reaching a particulan
conclbusion 4As not necebsorny. As shown by the Hon’ble

Apex Court 4n A.K.Kaul’s case [supra) "aatisbaction may

be awrived at, as a result o4 secret information rnecedved
by Zhe Government about the brewing danger 10 the
interest on the securdity of the State and Like matiesns.
There may be other 4actors which may be required to be
considened, wedlghed and baﬂancad in oarden to neach Zhe
requisite Aatiaﬁact&on while holding whether an LnhqQuiry
would be expedient on noit. Reasons for satispaction
reached by the President or Goveanoxr under clause (c)
cannot, +therefore, be requined *o be nreconrded in  the
order o4 dismissal, removal oxr reduction 4n rank nor can
they be made pubfic’”. As albready pointed out, expeddiency
can hbe conastrued ab practicability oxn propriety as the

case maoy be.

23. Scope 04 judicial revdiew o4 a decision taken by fhe
President in terms o4 Article 311 (2] while dismissing an
individual 4is veny Limited 4in that the Court hos only to

satishy Atseld that there 44 some material on record
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enough to dispense with the provisions of Article 311 (2]}
whilte 4emov£n9/d£¢m£44£ng an employee. Iélthe caltenda
Laid down by the Hon’ble Apex Court in the case o4 Balbir
Singh (»upra.] has been 4ollowed, nothing further remained
to be seen. R24@ondent4 have acted accoadingfy and
nothing was 4urther was called fpor, states the Learned

A.S.G.

24. Court o4 Inquiry under BSF Act was only a dact
dinding exercise akin to an investigation and it is noit
circumscrnibed by Limitation on adherence to painciples o4
naxuﬁaﬂ Justice. A person summoned 4or the SCOI need not
be told that he i+ under the cloud. Rule o4 testimonial
compulsdions 4is also not attracted. Only when a person
examined 4Ln SCOI is4 wultimately tried in court martial.,
principles o4 natural justice get attracted. Non-supply
o4 SCOI proceedings or pindings cause no prejudice and
even when a person L4 subject to BSF Act, he 4is not

entitled to a copy (Shiv Prakash Pandey Vs. C.B.I. 2003

(1) SCC 492 (SC)). In view o4 the above, reliance placed.

by the fearned counsel for the applicant, on a number o4

cases, 44 04 no assistance to him. Besdides, one wrong oxr
mistake dannot give nise to a precedent. Two difherent
be&aon& can be dealt with difderently. Principles o4
equality envisaged under Article 14 is a positive concepit
and cannot be enforced 4in o negative hannea. One
llegality cannot give rise to any right for anyone 4ox
being treated 4in the similarly illegal mannen. Equality
before Law does not mean that the benedit 04 a wrong
declsdion gdven 2o one person can 4oum the basis $on

extending +the same to some others (State o4 Bihar Us.

Kameshwar Prasad & Ors., SCSLIT 2000 (3) 1178, Guasharan
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Singh & Ons. Us. NDMC & Others, 1996 (2) SCC 459 oand

Secretary, Jaipunr Development Authority, Jadlpur Va.

Dault Jain & Othens, 1997 (1) SCC 35). Further, Article
14 would apply onéy when Ainvidiows discrnimination L4
meted ouwt io equals and sdimilarly circumstanced, without
any rational basis or relationship in that behalt (State

o4 Haryana & Ors. Us. Ram Kumanr Mann, 1997 (3} SCC

321). Besdides, two authorities dealing with the case 04
two persons, subject Lo two disciplines, can come to
difberent and even contradictory conclusions and yet
parity may not be availfable to give relied to some one
e&%e. The decisdion to Lnvoke Article 311 (2) (b) or (c]
446 ultimately the prerogative o4 the competent authority
and any recommendaitions otherwdise by a. junior member o4
stagd Lo immaterial. Theredore decision taken to invoke
Article 311(2)(c] cannot 4in any way be treated a4
{lLegal. Shri Sood podinted out zthat the scope o4
Judicial revdiew 48 very Limited in respect o4 orderns
under Article 311(2)(c) | and none o4 the
contingencies/grounds 4for interference engratted, in the
cases cited, did not exist in the present case and the

decisdion 4in Balbir Singh’ case [supra) squarely protected

the ~reaspondents’ action against tﬁe DIG and Commandont
under Axrticle 311 (2})(b}). Further action 4inditiated
agadinsi them under Article 311 (2) (b) did not vitiate
the action taken under article 3171(2)(c) against zthe

appzicant.

25. The applicant had. enfoyed a judicial clemency by fhe
Ainterim order dated 9.9.1993 passed by the Taibunal in OA
1430/1993. With the 4$inacl dismissal o4 the 0A on

13.8.1999, the .interim orden stood diluted and onrden
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restraining the respondents 4drom taking action undenr
arnticle 311 (2} (b)) got nevived. This was rneinporced by
the decision o4 the Hon'ble Delhi H;gh Cournt dismissing
WP-5156/1999, 4iled against dismissal o4 OQA-1430/1993.
Therefore, the respondents could have correctly zFaken
action wundenr Axnticle 311 (2) (b) o4 the Constitution.
There was no Law, which provdided that report o4 the 4$act
dinding dnquiry conducted under BSF Rules cannot be wsed.
against the applicant. In 4act, the ratio o4 the

decision 4n Pushpa Devi Jatia UVas. M.L. Wadhawan (JT

1987 (2] "SC 299) is just the opposite. Merely becaiLse
the applicant initiated action against his subordinate he
cannoi. cladim that he was innocent. Shii Sood 4Lindicated,
that the applicant’s plea that there was delay on the
part o4 the respondents in tah&ng.actéon against the
applicant and that as many as nine years have gone by in
between, 44 04 no avail o him, as the respondents had
held their hand only on account o4 dederence o the
clemency gronted *to the applicant by the Tribunal while
Assuing the interim order dated 9.9.1993 in QA-1430/1993.
Adtern the dismiasal 04 the 0A and o4 the Writ Petition on
6.9.2000, only 4our months were taken by the respondents
Lo JLassue the impugned ordern. Thus there wos no deloy
whatsoever on the part of the irespondents and the
applicant cannot at all seceb any benefit on the ground o4
alleged delay. OA deserved to be dismissed, being berebt
o6 any mernit argued Shad Sood., Learned ASG. This was

also relterated in the respondents’ wraitten Asubmissions.

26. In his rneply 2o the written submissdions, the
applicant points out that there were cases An which RBSF

obpicers were charged 4$or murder o4 a. numhen o4

)
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Kashmirnis, where the charged officers were dealt with
unde@fﬁﬁhe normal, disciplinary/criminal proceeddings and
notéggﬁién Article 311 (2], thch‘haé been dinvoked 1o
punish him. . Proceedings o4 the SCOI, which formed <Zhe
basis 04 the impugned order, having become already public
knowledge, 4t could have been stated zthat disclosure
thereod would he prejudicial to the security o4 the State

on expedient. Decision o4 the Hon’bhLe Supreme Counrt 4Lin

the case o4 Kishan Mohan Behra (supra) relied upon by the

rneaspondents was ALirrelevant, the circumatances beding
difbderent. The applicant not having committed any act
prejudicial o the securndity of the State, the Limpugned
order was paulty. President’s satisdaction was open to
Judicial review and the nrespondents attempt to interpret

the decisdions 4in A.K. Kaul. Balhin Singh’s case 4in

their 4$avour cannot heblp them. Further, as shown in the

decisions of Nirmal Kumanr Das Barwan Va. State o4  West

Bengal (1977 LAB IC 628 and Tikaram Bhan More VUs. State

04 Maharashtra & Orns. (1982 (3) SLR 387) the act o4 a
pubic authority, 44 4t 44 unreasonable and not in good
paith or based on irrelevant considerations can be
Lntéaﬁe&ed wlth. In the caste o4 the applicant, Lt was
expeddient o hold the inquiry. While the supfpiciency or
otherwwise o4 the material cannot be questioned, +the
dingerence drawn theregrom is certainly open to judicial
neview. It 48 wrong to submit that SCOI proceedings can
totally overlook principles o naturalb Justice.
Applicant was deginitely not taking the plea that an
LLLegality committed benefiting somebody should be
extended to him as well. His plea was only that he
should. also be treated pairly. In the case o4 DIG, BSF,

detailed pnoceéd&ngé wenre gone through and it cannot be
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the contention o4 ithe nrespondents that zhe punishment
imposed on him was wrong or drregular. As Auch, the
respondents’ pleas have no basis. Besdides, both 4in the
case o4 the applicant and the DIG, zthe disciplinary
auwthority was the aame and, therefore, to state that two
authorities can take Lwo difbernent 4Lines, AL an
unacceptable ploy. Ordiginal decision o4 the respondents
taken possible ot the highest Level was apparenitly Lo
deal with the applicant in terms o4 Article 311 (2) (b},
which has been asubsequently changed *o dinvokding o4
Article 311 [2) [c). Applicant, as has been pointed out
early, was not subject to the procedure of BSF Act and
Rules 4in disciplinary matters and even otherwdise, when
the SCOI, was set 4in motion, he had already been
repatriated Lo his parent Organdsation - Maharashtra
Police - and was Liable *to be dealt with only undern AIS
[D&A) Rules, 1969. Rgépondento attempted explanation on
the aspect o4 delay was tenuouws and unsatisgpactory, 4n
view o4 the 4act that as $ar back as in November, 1994
41tseld, the Hon’ble Supreme Counrt had, while upholding
the Jintenim orden Aissued by the Trdibunal in OA-1493/93,
permitted the respondents Lo go ahead with the
proceedings against the applicant in accordance with Law.
It 4is reiterated by the applicant that the decisions
relied upon by the respondents during their pleadings do
not at all assist them. O0A, in the circumstances, should.
be allowed with 4ull reliehs as prayed by him, pleads the

applicant.

27. Shri Nitin Tambwekanrn, Learned counsel. who appeared
for respondent No.3, State o4 Maharashtra, stated that

the applicant’.s case  was directed only agadnst
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respondents 1| and 2 and that the Tadibunal had already
granted the applicant relief against his claim againsi
wishes of the applicant from the offpicial quarterns 1ilL
the disposal of the case. Learned counsel stated that he
had, theredore, noting purthern Lo add.

28. We have very carepully deliberated upon the adlval
contentions and have gone through the oral submissions
and the written pleadings by the contesting parties. UWe
have also gone. through F.ile No.CAT/ALLd/JA/9-A
/2003/TR-94/20366 o4 the Ministry of Home Affairs made
availoble forn our perusal by the Learned Additional

Solicitorn General.

29. Undisputed facts Leading to the 44iling o4 this OA
are that the applicant, an o4picer, who belonged to the
Indian Paezce Service (IPS) o4 1967 Batch o4 Maharashtra
cadre, had worked on Central deputation o Boxrdenr
Secuwrity Force (BSF) wherein he was senving as Inspector
General o4 Police [(Kashmir) 4in 1992. Following a »raid
organised by one o4 ihe BSF Batta&&oﬁa, in the charge 4in
March 1992, wherein a few terrorists were apprehended and
a quantity o4 ams and ammunition wenre nrecovered,

complaints about a pew irregularities committed surbaced

Leading to the setting up o4 a SCOI under the BSF Act and

rules, In the Jinquiry, the Inquiry O4dicer had made
certain advernse rederences among otherns to the applicant.
Proceedings proposed to be taken thereadter against the
applicant were stalled by judicial interference o4 the
Principal Bench and the Hon’bfe Supreme Court, but with
Libenty being given to the respondents to go ahead with
the proceedings, but strictly in accordance with Lauw.

The applicant had, <in the meanwhile, been nepatriated o

#
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his parent cadre whenre by his good performance he earned
promotion as Adde. DGP. However, on 23/24.01.2001, by
the 4impugned ordenr, he has been dismissed 4rom: Aervice,
by the President, 4invoking proviso to Article 311 (2} (c)

04 the Constitution.

30. The impugned order nreads as below:

"No.16013/37/93-IPS.II
Government o4 India/Bharat Sarkar
Ministry o4 Home Agpains/Grih Mantralaya.

New Delhi, dated 23 January, 20071.

ORDER
To
Shri V.S.Jaba, IPS (MH.67)
Addl. DGP,
Government o4 Maharashtra
Mumbai.

Whereas the Presdident is satispdied
under sub-clause (c) o4 the proviso 2o
clause (2) o4 Article 311 o4 the
Constitution that 4in the interest o4 the
security of the State it 44 not expeddient 2o
hold an 4nquiry 4in the case o4 Shri VY.S.
Ja4a, IPS (MH:67).

2. And whereas the President 4is satisfied
thaot, on the basis o4 the Anpormation
available, the activities o4 Shri Y.S. Jada
are such as to warwant his dismissal 4rom
senrvice.

3. Acconrdingly, +the President henreby
dismisses Shri V.S. Jaga, IPS (MH: 67 )] $rom
service with immediate effect.

4. The President further orders that said
Shri VY.S. Jaba will not he entitled 2o
compassionate allowance consequent upon his
dismissal.

(By Order and 4in the name o4 the Presdident)

Sd/-

‘ [ R.K. MITRA |
Deputy Secretary to the Govi. o4 India
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Dated 23 January, 2001.
No.16013/27/93-IPS.II

Copy %o:

1. The Chie4 Secretanry, Govt. o4
Maharasithra, Mumbai with a spare
copy. It 4s requested that this
order may be served upon Shii V.S.

Jada, IPS (MH:67) unden due

acknowledgement and the same may be

sent to this Ministry for record.’
31. The applicant has challenged the impugned order as
ilLegak, on as many grounds as possible, all o4 which
have been totally contested by the respondents. Some o4
the grounds are also overlopping. Some o4 zthe more
Lmportant 04 the grounds would men it detailed
examination, dAndividually, which we proceed o do 4n

succeeding paragraphs.

a) Applicant has pleaded that he had an unblemished and
distinguished record o4 service throughout his careenr,

which enahled him o rise 2o the Level o4 the Adde.

' Director General o4 Police and, therefore, on the basis

o4 a sdingle, alleged failure 04 supervision, which
related to 1992, he could not have been dealt with and
penalised and that too in a very harsh and crucial mannenr
as 44 he was a common criminal. Respondents, on the
other hand, hold that when the proceedings haove been
initiated on the allegation about the 4$ailure 4in
performance o4 the duty by the applicant, while he N )
functioning as IG, BSF, Sadinagar, he would only have %o
be ‘accoadingzy dealt with and the distinguished and/onr
unblemished career o4 the applicant, praiorn 1o o=

subsequent 2o the said period, otherwise is Lmmateriolb,.

-We hold that the respondents are correct in this aspect.

Each act o4 omission or commission by a Gouit. Aervant
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separately. The previouws or subsequent record o service
o4 the individual would bhe relevant only for the Limited
purpose o4 determining the quantum o4 pundishment to be
Lmposed. on him 60# the alleged misconduct, i4 the same is4

proved.. The applicant’s plea 4in this context cannot

Aucceed and Lt has to be repelled.

(b) The second major plea by the applicant is that being
an ofbicer belonging to IPS o4 Maharashtro Cadre, even i4
on deputation o BSF, for the purposes o4 disciplinary
mafterns he could not at all have been dealt with under
BSF Act and Rules hut only in terms o4 ALL India Service
(Discipline and Appeal.) Rubles, 1969 (AIR (D&A) Riles, 4bon
4h§4¢). According to the respondents, however, all those
who anre on the rolls o4 BSF are subject to the discipline
o4 BSF Act and Rules, which applied +o deputationists
including IPS offdicers Like the applicant as well. Even
otherwdise, the Sta4$ Court o4 Inquinry (SCOI), which the
applicant. apporently 4is peeved at was nothing more than a
preliminary Lnvestigation, which could very well have
been taken under BSF Act and Rubes as it was admed at
aAcepﬁaLnLng certain pacts, connected with BSF’'.s wosrking.
On examinaifion o4 the isaue, we hold thot the applicant’ s
plea 45 correct. It is not in doubt that the applicant
44 a member o4 IPS an ALL Tndia Service, and i
accordingly subject to tﬁe AIS (D4iscipline & Appeal)
Rules. Disciplinary proceedings undertaken in rnespect o4
any alleged Miéconduct by him can only be dealt with
under the above rules. The podnt to be determined i
whethen the operation 04 the above rules would Atand

Auwspended when the O4bicern 4ia on deputation with some
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othenr Oagan&AatLon_éoa a Limited perniod and is Liable %o
be irepaitriated to his parent cadre at the end o4 the
tenure onr extended tenure o4 deputation as the case may
be. The applicant, a Police Officer o4 Maharashtra

Cadre, was on deputation to BSF from May, 1984 to May,

1992, 44irnst as DIG and zthereafter as IG. He waas, thuis,
working with the BSF, but not as member on theinr regular
rnolls . Therefore, zhe provisdions of BSF Act and zhe
Rules would have only a Limited application in his case,
iL.e., 2o ithe extent that the operational requirements
warranted. This 45 clear 4from the provisions o4 the
Section 3 (1) o4 the BSF Act which states that Ob44icens
and subordinate ofpicers and undenr obdicers and othexn

persons enrolled under the Act shall be subiect to  the

Act whatever the maybe and shall remain 40 subdect until

they nretinre, discharged, neleased, removed or dismissed.

drom the Force in accordance wiith the provisions o4 the

Act on the Rules. I+ 4is durthen dirnected in Section 10

Lbid that "the Centrol Gouvit. may dismiss or _nemove 4rom

the senrvdice any person subject to this Act. . I+ means,

therefore, that a person has to be enrolled in BSF before

he can be brought under its discipline. Rule 1 (3) o4

-the BSF Rules makes this position clearer stilL. It

reads: -

"Rule 1(3):- These rules sholl apply zo
persons subgfect to the Act provided
that the provisions o4 Chapter IV thereod
shall not apply to persons belonging o
AL India. _ Services and othen Goveanment
dervants who are on  deputation wAAh
Bordern Securnity Obbice. "
(emphasis supplied. )




(12

{40}
The above overriding nrule makes it obviows that the

deputationists are not covered by the provisions 04

Chapter IV, dealing wiLth disciplinary matters.

Obviously, they would have *o be dealt with under the
relevant provisions of their own parent ornganisation.
Respondents were at considerable pains +o explain thaot
except forn Chaptern IV dealing with administrative
Temination o4 éeavanta, all the provisions o4 BSF Act
and Rules apply to deputationists as weldl.. Everyone who
<4 on the nolls o4 the BSF is subject 1o its provisions
and, whether he 4is on deputation or othewwise or he is a
member o4 the said Force under Section 2 (o) o4 the Act.
This explanation, however, does not come +o the rescue o4
the ~respondents. A person ha§ to be one enrolled undenr

BSF Act to be made Liable 4or punishment and a

deputationist 4is _ not o0 enrolled as an _ohsdicer or a

dubordinate ofpdicer. He only perporms the administrative

functions during the cowrse o4 the deputation in terms ot
BSF Act and Rules and he does not, for the purposes o4
disciplinary matters, come wunden the purvdiew o4 BSF Act
and Rules. Rukle 1 (3), nederred above, takes care 04 the
above situation and any interpretation which 4is contrary
Lo the sadid provision would nenden it nugatory cannot,
therefore, be accepted. The applicant 4=, theredore,

correct An Law, when he statens that the disciplinary

provisions o4 BSF Act and Rules have been wrongly invoked

in his case and that any alleged misconduct by him, which

he denies had taken place could have been dealit with onfy

under AIS (D&A) Rubes, 1969.

e e e e -3
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[c) The third point at issue emanating 4rom the second,
i8 whether the respondents even while adopiting the RSF
procedure could have given a “go bye’' *o the nrequirement
o4 adherence £o the principles od natural Justice. The
applicant s»states that he has been treated Zéée a common
criminal and {forced. té attend the SCOI to the discipline
o4 which he was not aubject. In the SCOI, he was denied
the facilities to explain his case and even material
documents wenre helfd back {$rom him. Respondents point out
that SCOI was only an exercdise o4 Lnvestigation to ariive
at zthe truth. Therefore, Lt is not circumscribed by the
requirements o4 the principles o4 natural justice. Even
the report o4 SCOI, need not be supplied, as shown 4in

Shiv Prakash Pandey’s’ case (supra). We do not aggree.

Here the circumstances are not normal. We have here an
ofpdicer who was a deputationist 4rom Maharashtra and
subdect Lo the discipline o4 a ddfderent aet o4
procedures, who has bheen examined as a witness and §Q4§

oo atfter his repatriation, to the parent organdsation,

but 4in efbect as an accused, without being told that he
was under a cloud. He was only barley told that others -
a DIG and a Commandant who had worked under him - had.
‘made averments against each other and which were
exacerbated during thein mutual CrLods-examinagtion.
Still, he was not given the copy o4 the cross-examination
detaoils, which were against him. Further, the results o4
the inquiry have been kept 4in mind., while. penalising him,
on the grounds that principles 04 natural Justice are
{inrelevant. As the name. Aitaseld Aindicates, SCOT is a dact
$inding machineny, Like the dinquinry proceedings uﬁden ATR
(D&A) Rules, 1969 oxr CCS (CCA) Rules, 1969 or similan

provisdions and in all Fhose proceedings, the respondents

T
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do exhibit an amount o4 fairness and transparency which
are hallmarks o4 the rule of Law. In this case, howevexr,
they are conapicuous by their absence. While his jundors
were gdlven the above facility, there was no reason why
the applicant also could not have been treated d4in the
same mannéer. According to the nrespondents, provisionsd ob

Article 14 would be applicable "onlby when Ainvidious

discrimination Ais meted out to equals and similarly

circumatanced without any basis orn relating 4n thoat
behalt4 as pointed by the Hon’ble Supreme Court 4in Sitate

04 Haryana & Others Versus Ravi Kumar Mann (supral. In

the above scenario, zthe applicant has 4in 4act been
discriminated 4in an Lnvddiouws manner, vidbs-a-vis, tThose

sdmilarnly circumstanced. There has been _a clean

violation o4 the principles ob natural 4ustice and the

SCOI proceedings as dar as the applicant 4is concerned are

clearly vitiated.

(d) Next zthe applicant has étaied that the event which
had Led to the action beding taken against him, L.e., the
rnaid conducted a4 Bimna hide out o4 the atleged
terrnornists on 24.3.1992, which resulted in the
apprehending o4 a few hardened terrorists and recovery o4
a Aubétqnt;aﬂ quality o4 arwms and ammunitions, had noit
been edithenr planned. oi orndenred by the applicant but was
undenrtaken by one Shai M.L.Purohit, Commandant o4 116 Bn.
BSF, . on his own Lindtlative and that the applicant was
only indormed about the same subsequently. As soon as he
came. Xfo hknow o4 the same, he had 4inbormed ADG, IB

Sainagar about the same and he had along with the
concerned DIG vdisdited the ADG, J&K Police when the DIG

had narrated the entire developments. Only on a

M
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subsequent date that the applicant came to know that the
Commandant/DIG had not disclosed the correct quantity ot
arms and ammunitions recovered edlther o him on to ADG,
J&K Police and had 4in fact concea&éd indonmation about
recovery o4 gold ornamenits and other household goods.
This had come o his knowledge by Zthe venbal nrepoat 04
Assistant Director (G), BSF whereupon zthe. applicant had
albso directed the DIG to furnish a detailed neport.. The
necessary details were furnished by the Latter only on
1.4.1992. The applicant himselt had ordered a_SCOI on
the said date but was advised against goding ahead with
the same by the DG Police, J&K a4 well as DG, RSF a4
well. The {Latter thereabter ordered the 4Anqudiry. He.
cannot, therefore, be held responsible for boilure, A4
any, o4 the action o4 his junionrs, the applicant pleads.
On the other hand, the #nespondents state that the
applicant, as the Inspector General o4 Police o4 BSF 4in
over all chorge o4 the entire area o4 J&K, cannoZ claim
that he was not at albl responsible 4or the action
undentaken by his Organisation. In this, we are with the
respondents. The applicant was posted at the relevant
time a4 the Inspector General o4 Police, BSF, J&K area 4in
total .control o4 abs many as 70 Battalions and he was
rnesponsible for the actions od his jundiors 4in the area.

whenre he was posted. He cannot, theredore, toke the plea

that the respondents wenre Lncorrect in dealing with _him

in  this regard. At the saame time, when {1 {5 on recoxrd

that the applicant had not been consulited by elthenr the

Commandant orn the DIG at any time bedore or during the

Qpena;éon and asb he was not consublted either with the

planning or the execution o4 the raid, and as had come fo
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know ob the same only afdter the raid wab completed

successdhully, the applicant’s culpability, 44 any, A

Less than that ob Commandant or the DIG.

(e] Applicant further points out that the 4indings of the
ScOoI dealing with him wenre only congined to only Lapses

o4 supervision. It is Atated That:

i) the applicant had known that there has been
non-declaration of the sedized arnticles AtilL he
had remained a Adlent spectatorn to this

invregularity;

i) he. did not viait the spot which was 4in Srninogan
itsels, despite the importance o4 the operation
+£ilP 5.4.1992 and zthus avodided viaditing the

place; and

A ) he had not put his initials on Zthe Leottens
received by him in the above connectdon o avodd

possdble involvement. and nesponsibility .

These charges are Atrongly dendied by the applicant.
According +o him, as soon as he came %o bnow that there
has not been 4ull disclosure o recovered articles, he
had directed DIG 4or a report and had also initialled a
SCOI. Furnthenr, a5 the rnaid had been successfully
completed by the fime he was informed about the aame, no
wsebul purpose would have been served by his pesisonal
pae&eﬁca. | The 4act that Letters had not been inditiclled

also does not amount to much as necessary aciion hod
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already been taken by him, on the contents thereosd. We.
bind th@t the applicant i4 correct. It 48 brought on
record that as soon as he came to know o4 the fact that
the 4ull details o4 the sedized articles have not been
disclosed, he had. directed the DIG to 44ile an Limmediate
rneport and even had ordered an inquiry but the same was
held back by him only on the advise o4 DG, J&K and DG,
BSF, obviously as the Latter wanted to widen the ACcope o4
the 4inquiry. That being the case, the applicant could
not bhe consdidered aa having been a »silent Sspectator as
shown 4in  the SCOI. The applicant came 1o know o4 zhe
incident only after the completion o4 the operations when
the matter .was reported +o him by the Commandant/DIG,
BSF, who were Aimmediately concerned with the radid. As
the apprehending o4 the alleged terrornists and the
recovery o4 the arnticles were completed by the time the
matter was reported to him, At A4 doubt4ul whether an
extra  vdsdiit by the applicant to the concerned area wowld.
have materially altered the situation. The 4act that he
had not put the initials 04 the Letters recedived in his
Oﬂéide also cannot be held against him, aa.he has not, at
any the; disclaimed thein recelpt. In fact, he had also
Anitiated action on the communications recedved 4rom him

$rom time to time. Therehore, to_ _our mind, the

applicant’s culpability is o4 a considerabhly Less extent

than that o4 the Commandant and DIG and the report o4

SCOI was not 4ully correct.

4) Further, the proceedings have been inditiated after
nearly nine years without any 4resh cawse arndising Lin the
Anteresting perniod. According o the applicant, the

dncident which has fLed +o the entire chain 04 action had

— ————
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taken place ab dar back as March, 1992, while the
impugned. oardern 48 04 Jonuanrny, 2001. This delay waA
unreasonable. On the othear hand, the nrespondents state
that as the applicant was under the protective umbrella
o4 Judicial clearency, zthey had, in due deperence o
Tribunal’s oarden, poatponed the action tlLL asuch Fime
they were gdven the cleanr “go ahead’ by the Defhi Hdigh
Cournt. Thein action couwkld, theredore, not be challenged.
The 4act, howevenr, 44 didderent. Tt La traue zhat the
applicant had, apprehenddng departmental action, moved
this Tralbunal 4in 0A-1430/93, when an interim order was
issued on 9.9.1993 directing the reaspondents "not to

resort  to any action under Article 311 (2) o4 the

Constitution without Jinditiating regulan disciplinairu

action in accordance with Law'. The same was duly upheld

by the Hon’'hle Supreme Cournt on 10.11.1994 while
dismissing the SLP but with the rider that the '"the

petitioners are not precluded 4rom taking such

disceiplinary proceedings against the respondent as are

permissible under the Law". This wasb also duly noted by

the Tadlbunal on 15.5.1995, while directing the 0A to be

taken up fon disposal in its turn. It was thus clean

that the nespondents have been given 4ull Liberty to deal

with the applicant in accordance with Law, 4.e., 4in terms

of AIS (D&A) Rules, 1969. The OA was $inally dismissed.

on 13.8.1999 holding it to be premature on the baasis 04
the avenment o4 the Learned. counsel 4or the respondents
that Govt. had not taken any decision, as in teams o4
the dinterim onder dated 9.9.1993, they were precluded,
drom taking any action. This was uphelfd by the Hdigh
Count on 6.9.2000, whereunden permission o invoke Article

311 (2) also was granted. Hon’'ble Apex Court approved
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this decision on 29.9.2000. The impugned order wab
issued on 23.1.2001. Acconrding 2o the respondents,
nothing ALirregular has been commétted by them and <they
were only waiting {for the clearance 4rnom the Talbunal/
High Court. The fact, however, nremains that zhe
respondents did not at all take any action to deal with
the applicant 4in accordance with Law, which in teams o4
the Hpn’bﬁe Apex Count’s orden dated 10.11.1994. They
could have taken, a5 provided under Law. The delfay
caused by the respondents was o4 no basis as the ulbtimate
action was noit taken on any 4resh materdial but on the
same  4acts o 1992 and that too after the applicant has
been Long nrepatriated to his parent cadre where he had

also eanned pdomot&on as Addl. DGP. Obviowsly, Zh

®

respondents had taken a decision to deal with the
applicant under Article 311 (2} 4rom the very beginning
though they had denied 4% before the Court while
contesting OA-1430/99. Only when the Delhi. High Counrt
permitted that Article 311 (2) can also be invoked, the

respondents acted. The applicant’s averment that this

delay was unjustidied and motivated, A5 correckt.

g) Applicant’s next plea A4 that he has been
discaiminated, wvdis-a-vis, the DIG and the Commandant,
though the Latter were closely concerned with the event
gndem Lasue while he was concerned with Li only as a
Supervisorn. On the part of the respondents Lt is pleaded
that each one has been dealt with keeping in vdiew ithe
gravity o4 the offence found to have been committed by
him and even {44 one has been given a Lendient treatment
wrongly, the same did not give rise to a cause o4 action

as the ground o4 discrimination 4in terms o4 Article 14.
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Only an dnvidiowus discrimination practised by the
respondents among those who are equals and Admilorly
placed, without ang 4@t¢0na€ basis Article 14 would
apply. Respondents had relied upon the decision o4 Zhe

Subaeme Count in the case o4 Kameshwar Prasad Guasharan

Singh uvA. NDMC, Secretary Jaipur Development Authority

VA, Daulat Mal Jain and State o4 Haryana vs. Ram Kumon

Mann [aupral. Besides, they have also atated that HFwo
authorities dealing with the cases of two persons Zubject
to his disciplines, can come to two different, even
contradictory conclusions, yet parity may not be
available. To our mind, the respondents’ dedence appears
to be a bit too thin 4or comport. They have conceded
that the oapplicant has been treated on a didberent
4ooting 4rom the DIG and the Commandant, 4in that whilfe 4in
his case Arnticle 311 (2) (¢} was dnvoked and 4in the case
o4 the others Article 311({2}(b). It ia on record that
the same event haos Led to the proceedings and thot while
the ALatter two were individuals Limmediately and directly
concerned width the event as beding responsihle Hor the
planning and execution o4 the rald the applicant was the
Supervisorny Offpicer brought into the plicture, apter the
raid was completed. His culpability, 4i4 any, 4in the
event could not have been higher zhan that o4 he
DIG/Commandant as observed earbier and, therefore, he
could have, at worst been deolt with only in the same
manner as others. Respondents have taken the plea that
only when the distinction made 4is dnvddiows, among

equals, Article 14 would come into play. Circumstances

ot the case shows that the distinction made Ais_ just FTheat

- dhvdidious and unreasonable. Funrther, the respondents

have nedither oaverred that the action ordered by them
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against zthe DIG/Commandant was wrong and, theredore,
theirn plea that the applicant cannoi seek any relied on
the ground o4 discrimination, that the mistake committed
.Ln the case 04 others was not extended +o him, 44
redfected as being not ma&nta&nabee. The decisions relied
upon by the respondents on this aspect, do not come <o
Lhedirn assdistance but only to the assistance o4 Fhe
applicant. Further, the plea by the respondents that two
authorities dealing with two individuals can come to two
difperent and even contradictory decisdions deserves
mention only to be rejected, as both +he applicants and
the others were dealt with in rnespect o4 the same event
and by Zhe same authority. DG, BSF - to Atant with and
the proceedings ordered ~Later had emanated f4rom the

dindings/recommendations 04 the same authority.

h) The .impugned order doted 23/24.1.2001 dismissing the.
applicant has been issued, invoking Anticle 311 (2)
proviso (c] o4 the Constitution, stating that in the
interest o4 the Stote, it was not expedient to hold the
Lnquiry against the applicant. According o the
applicant, he has been unjustifiably proceeded. againsit
under the above provision while the nrespondents hold that
4L was  a 4ully correct 4tep to have been adopted. In
this scenario, it would be. relevant to reder to the above

Article, which reads as below: -

"311 (1) No person who is a membes 04 a
clvdil  service o4 the Union ox ALl India
Service on a civil service 04 a State ox
holds a civil post under the Union or a
State shall be dismissed or removed by an.

authority asubordinate +o that by which he
was appointed.
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{2) No such person as aporesaid sholl be
dismissed on nremoved or reduced in nank,
except abtern an inquirny in which he hos
been 4inbormed o4 the charges againsi him
and given a. rneasonable opportunituy oh
being heard in respect o4 FThose charges.

Provided that where it is proposed atter
Auuch dnquinrny to dimpose on the basis oh
the evdidence adduced durtding such dnquiry
and 4t shaltl not be necessanry Lo gdve
such peason any opportunity o4 making
rnepresentation on the penality proposed.

Provided 4urther that this clause shall
not apply.

a)] wherne a penrnson 44 dismissed or removed.
or neduced 4in xrank on the ground 04
conduct which has Led to his conviction
on a criminal charge, ox

b) whenrne the authornity empowened 2o
dismiss on remove a person or to reduce

him 45 satispdied that bor some reasons fo

be recorded by that authority in_ writing,

it 48 not neasonably practicable to hold

Auch dinquiry, oxn

c) where the Presdident or the Govennor as
the case may be_Ais satishied that in the
internest of the secunity o4 the State, it
45 _not expedient to Hokd such inquinry.

3) I4 4in reaspect o4 any such person, ab
abornesadld, a question arises whether it
44  areasonable practicable to hold such
inquiry as is reperred to in clause (2),
the decisdion zthereon o4 the authorlity
empowened Fto dismiss on  remove AuCh.
person onr to reduce him in nrank sholl be
binal. "

(emphasis supplied)

32. Under normal circumstances, Lin terms o4 Article 311
(1) & (2}, the dismissal or removal 4rom service o4 any

indivdidual Govt. employee {4 preceded by a procedure

established 4in Law, whereunder the individual concerned

A4 ___glven a chance to explain his conduct which has been

dééappaqved. However, the Article permits excépt&oné to

the above 4in provisos (2] {a)], (b)) or [(c]. The inouiru

can_be dispensed with A4 the concerned individual has

been convdicted 4n a criminal charge, it +the competent
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authority 45 satishied that it was not neasona.blu

practicable Lo hold. the ingulry a.nd. L4 the

President/Governonrn is saiishdied that in the dntenrest o4

secunity _oh the Stote, At 4b noit expedient to hold _the

inguinry. The applicant wda a. rnesponsible police odpicern,
who was entrusted with over-in-all chaageJ o4 BSF’'»
activity 4n the sensditive State o4 J&K and he could. not
a% all have been considered a security nisk unless proved.
otherwdise . Besides, proviso Lo 311 (2) () could be

invoked onfy when prompt and immediate action wasb called

bor as Laid down 4in the case 04 Tulsi Ram Patel (supral.
Shnai K.K. Sood, AddL. Solicifonr Genenal., appearing bdon
the respondents, points out that it was noit expedient to
hold the 4nquiry, oA the security of Lhe ‘State wiab
involved. He afso pointed out that the satispaction o4
+he Preadident 45 noit circumscnibed by any condition and
that the matter 446 noit justifpiable. However, the plea 04
the applicant A that the nrespondents have acted.
illegally and, theredore, 4t called bon examination.
Proviso to Article 311 (2) (¢) would be invoked, Aih At 45

decided 1o desist Arom the dngquiry, ab it would nof,  be

ornacticable to hold 4AZ%. The 4oct, howeven, 44 fhat

neithen the expeddiency noxr the securliy wWosb relevant.

The applicont hos been punished 4in Jonugry, 2001, 4or the

alleged failure of supervisdion which hod occurrned. as many

as nine years earkien. The matten haa been gone info 4in

extenso by the SCOI instituted by the DG, BSF and the
inquiry offdicer had neconded his 4indings which have
become public. Nothing thereafpter having taken place and
no 4resh moternial having been brought on recond, no
thieat 1o security at all existed %o invoke ihe PAOVAAO

to Axnticle 311 (2]). Boith the applicant and the
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nespondents have rnelied wpon the deciaions of the Hon’ble

Supreme Court in the cases o4 Balbir S.ingh, A.K. Kaul.

and. Tulsi Ram Patel (supra)] 4in suppori 04 the proposdition

they were canvass4ing. Examination o4 he nelevant

" portions thereot 4is called forn in this regand.

34. While rederring to clause re? o4 Article 311 (2) o4

the Conatitution o4 India, the Constitutional Bench o4

the Apex Court 4in Undon o4 India. & Anothen V. Tulbsingm
Patel., 1985 SCC (L&S) 672, dedined the interest o4 Lhe

security o the State as 4o0LLows:

"142. The queation unden clause f(cl,
howevenr, 44 not whether the secutity o4
the State has been abbected or nok, bor
the expression used 4n clause (c) 45 "dn
the 4interest of securdty o4 the State'.
The interest o4 the security o4 the State
may be afbected by actual acts on even
the Likelihood o4 »such acts taking place.
Funther, what 4is nequired undenr clause
(c) 456 not zthe satisbaction o4 the
President on the Governoar, a4 the caxse
may be, that the interest of the security
o4 Fhe Stote 4s oxr will be afbected but
his satispaction that in the interest o4
the security o4 the State, 4% L5 noX
expeddient to hold an Linqudnry as
contemplated by Article 311(2). The
satispaction o4 the Presdideni oxr Govenrnoa
must, therefore, be with nespect to “the
expediency or 4dnexpediency o4 holding an
inquiry 4n the dinteresi 04 security o

the State. The Shonrter Oxbord English
Dictionary, Third Editdion, defines the
word ' inexpedient’ ab meaning "not
expedient; disadvantageous 4in the

circumstances, unadvdisable, Lmpolitic'.
The same dictionary dehines “expedient’
as meaning 4ntex albia Tadvantageous;
4L, proper, on sultable to the.
circumstances o4 the case’. Webater'»
Third New International Dictionary aklso
dedines the term ’'expeddient’ asb meanding
Linter aliaq. "charoctenrized! by
suitability, practicality, and ebdblclency
in achieving a particular end: ALL,
proper, or _advantageousb unden the
cincumastances”. I+ must be borne 4n mind
that the satisfaction required unden
clause [(c) is 04 the Constitutional Head
04 the whole country or o4 the State.
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Minister qs the Head and .in the case o4
State by reaqson o4 the pProvisions o4

Head. Whenever, therepore, the President
or__the Governor in _ the Constitutional
dense i  satisbied that it will not be.

must necessarily be a subdective
datisdaction. Expediency Lnvoluves
matters o4 policy. Satispaction may be
arrived at as a result o4 secret
indormation recedived by the Govenrnment
about the brewing o danger o the !
security o4 the State and 2ike matters. )
There may be othen bactors which may be '
required £o be considered, weighed. and
balanced in orden to reach the requisite
datispaction whethen holding an Lnquiry
would be expedient or not. I4  the
requlsite satisfaction has been reached
as a result o4 becret information.
recedived by the Government, making known
duch dnformation may very often resulbt in
disclosure o4 the sdource o4 suUch
indormation. Once known, zhe particulan
dource  from which the Angormation was
recelved would no more be availaoble +o

the Government. The reasons hor  the j
satisdaction areached by the President or |
Governor  under clause (c) cannot, !

theredore, be reqguired to  be recorded. in
the orden o4 dismissal, nemovad on
reduction 4in rank noa can they be made

public.”

35. In 80 4ar as Judicial review in the matten o4

Article 311 (2) fc) 4is concerned, the Apex Counrt in Tubsi

Ram Patel’s case (supra.] made +he $ollowing obaenrvations:

"146. It was then submitted that Leaving
arsdide the advice given by the Ministena
Lo the President or the Governor, the
Government i bound zo disclose at Legst
the material.s upon which the advice. o4
the Councit 04 Mindistens was based 0
that the Counrt can examine whethen the
Satispaction o4  the President on Zthe
Governor, aas the case may be, was arrived
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at mala 4ide on based on wholly
extroneous and irrelevant grounds A0 that
such  satisbaction would in Law amount o
no satisfaction at all. I+ waws bunther
submitted that i4 the Government doens not
voluntarily disclose such moterials Lt
can be compelled by the Court £o do 0.
Whether this should be done or not would.
depend upon whether the documents in
question $all within the class 04
privileged documents and whethen in
respect o4 them privilege has been
properly claimed or not. It )
unnecessary fo examine this question. any
further because in the cases undenr clause
(c) bepore ws though at 4irat privilege
claimed, at zhe hearing privilege was
waived and the materials as also the
advice given by the Ministerns to the
Governor o4 Madhya Pradesh who had passed,
the. Jimpugned orders in those cases were
discloaed.

(Emphasis supplied)

36. The Apex Court in A.K. Kaul & Anrn. v. Union 04

India. & Annr., (1995) 4 ScC 73, while dealing with +the

aspect o4 Judicial review reperred to the Aatisbaction

arridived at by the Paeéident/@oveanon_obdeaued a4s unden:

"25. Under clause (c) o4 the second
proviso  to Article 311 (2] the President
o1 the Governor has +o datisdy himsel4
about the expeddiency 4in the interests 04
the security o4 the State to hold an
enquiry as prescribed unden Article 311
(2]. Are the considerations Anvolving
the dnternests o4 the secuwrity o4 the
State o4 such o noture as Lo exclude the
datishaction arrived at by the President
or_the Governor in respect oh the mattens
drom the field o4 Justiciability? We do
not zthink so. Article 19 (2) o4  the
Constitution permits the State 2o Ampoase,
by Law, reasonable restrnictions in  the
Anterests o4 the decurdity o4 the State on
the exercise o4 the right 2o treedom o4
Apeech and expression conferred by
sub-clause (a) o4 clawse (1) o4 Article
i9. The validity o4 the Law Lmposing
such rnestrictions unden Article 19 (2) 44
open 2o Judicial review on the ground
fhat the restrictions e not reasonable
or  they are not in the. Lintenrests o4 the
decundty o4 the State. The Counrt 414
required to adjudicate on the question
whether o particulanr restriction on the
2Lght to 4reedom o4 speech and expression
44 reasonable .in the interests o4  the
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security o4 zthe State and 4orn that
purLpose the Court takes into
conasdidenrnation the dinterests od the
security o4 the State and the need o4 the
restrictions Hdon protecting those
internests. I4 the counts aire competent
+o adjudicate on matters relating to the
socuity o4 the State 4in nespect of
nestrictions on the adight *o 4reedom o4
speech and. expression unden Article 19
(2) there appears to be no reason why the
counts should not be competent fo go 4into
the question whethexr the saiisfaction o4
the Preasident or the Goveanor 4or passing
an onrden unden Artdicle 311 (2) (c] 44
based. on conaiderations having a bearing
on the .interests of the securnity ob Zhe
State. While examining the validity o4 a
Law imposing nrestrictions on the aight to
4reedom of speech and expression this
Court has emphasised the ddistinction
between securdity  ob the State and.
maintenance - o4 public ordenr and has
ohserved that only seriows and aggravaied.
bormAa o public oxrder which are
caleulated to endanger the securdity o4

' the State would fall within the ambit o4

clause (2) o4 Article 19. (See : Romesh
Thappat V. State o4 Madras, 1950 SCR
594: AIR 1950 SC 124). So also din
Tulsirnam Patel the Court has podinted out
the distinction between the expressions
"gsecurnrity of the State', "public oaden"
and "Raw and onrdern’ and has stated that
sdtugtions which odbect public orden are
graver than thoae which atbbect Law ond
oaden and sdtuations which abhect
securdity  od  the State are graver than

those which addect public ordenr. The
Presdident on the Govearnoar while
exercising zthe power under Article 311
[2) (e} has o bear 4in mind this

distinction between Adtuations which
addect the security of the State and zthe
sdtuntions which afdect public order oxr
Law and oxrder and dor the purpose 04
ariving at his satisdaction 4or Zhe
purpose o0 passing an order unden Article.
311 (2) {c) the President or the Governoa
can __take dinto consideration onluy those
circumstances which have a bearing on the
interests o4 the security oh the State
and not on situations having a bearing on
Law and order on  public oxrdenr. The.
satispaction o4 Lthe President onr  the
Governor would be vitiated 44 it is based
on circumstances having no bearding on the.
securdity oh the State. I4 an onrden
passed unden Article 311 (2) 4is assailed
bedore a court o4 Law on the ground that
the satishaction obd the President or the
Governor 4s  not based on circumstances
which have a bearing on the securnity o4
the State the Court can examine. ithe
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clrcumstonces on which the satisboction
04 the President or the Governor is based
and. i4 At  4inds that the Aald,
circumstances have no  begring on the
decunity ob the State the Court can hold.
that the satispaction o4 the President ox
the Governor which 4is required. bor
passing such an order has been vitiated
by wholly extraneows on Lwelevant
considerations,

(Emphasis supplied)

37. Insofar as. Jurdisdiction o4 the Court or a Tribunal.
in a judiclal review o4 an ordenr passed unden Article 311
(c) o4 the Constitution o4 India, zhe bollowing

observations have been made:

"32. In our opinion, theredore, 4in a
case where the validity o4 an ordenr
passed under clause (c) o4 the second
proviso to Aarticle 311 (2) is assailed,
bedore a court or a tribunal it is open
o the cournt or the tribunal. o exagmine
whether the satisdaction o4 the Presdident
or_the Governor 4is vitiated by mala. 44ides
or 44 based on wholly or extroneows onx
dinnelevant grounds and 4dorn thot purpOAsL
the -Government. is obliged to place behore
the court on fribunal the arelevant
material on the basis ok which the
satishaction was arrnived ot subiect 2o a.
claim o4 privilege under Sections 123 and
124 o4 the Evidence Act to wLthhotd,
paoduction ot a particulaor document on
znecoxrd. Even 4n cases where such a
paivilege 4is claimed _ the  Government
concenned must disclose behore the counrt
on  tribunal the nature o4 the activitiens
T dh which the government employee {is said

Lo _have indulged in.”
(Emphasis supplied.)

38. In Union o4 India & Anr. . Balbin Singh & Anx.,

JT 1998 [3) SC 695 the 4cope 04 Judicial review in a case

04 dismissal under second. proviso to clause (c] o4

Article 311 (2] o4 the Constitution o4 India has been

explained as under:
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"7. In the case o4 A.K. Kaul and
Another VUs. U.0.I. & Anr. (supra) thins
Cournt had examined the extent o4 Judicial
review permissible in respect o4 an orden
04 dismisaal passed undenr second proviao
Clause (c) o4 Article 311(2) o4 the
Constitution. This Counrt had held that
the asatispaction 04 the President can be
examined within the Limits Laid down in
S.R. Bommai & Ons. Va. U.o.rI. &
Ors.=JT 1994(2)SC 215. The order o4 the
Presdident can be examined to ascertain
whether it 44 vitiated eithen by mala.
fides or is baosed on wholly extraneows
and/on _irnelevant grounds. The Counrt,
however, cannot it in _appeal over the

ordenrn, or substitutes Lts own
datisbaction 4or the sdatishaction ob4 the
President. So long as there ins material

betore the President which is nrelevant
dorn _anrniving ot his satisphaction as 2o
action heing taken undenr clause (c) 2o
the second proviso zo Article 311 (2],
the Court would he bound by the order o0
passed. This Court has enumerated the
Acope o4 Judicial revidew o4 the
President’s satisgaction 4o passing an
ornder under Clawse (c) o4 the second
PRLOVASO O Arnticle 311(2). The Court has
sald, (1) that the oxrdex would be open to
challenge on the cround 04 mala 4ides on
being based wholly on extraneous and/onx
dirrelevant grounds: (2)even i4 some o4
the material on which the action is taken
46 dound 2o be irrelevant the Court would
LlL  not interbere so Long as there 44
some nrelevant material sustaining the
action: [(3) the truth ox correctness ot
the material cannot be questioned by the
court nor will it go into the adeguacy o4
the material and it will alsro not
dubstitute its  opinion bor that o4 the
President: 94) the ground o4 mala 4ides
takes in, inter alia, situations where
the proclamation is found to be a clean
case o4 _abuse o4 power oxr  what i
sometimes called 4raud ox powex; " (5) the
Count will not Lightly presume abuwse on
misuse o4 power and will make allowance
dorn _the fdact that the President and the
Council o4 Mindisters are the best judge
o4 the situation and that they are also
An_possession o4 Lnbormation and material
and. Constitution has trusted thein
dudgment in the mattern; (6] this does
not mean that the President and the
Councit oh  Ministens are the final
arbiterns in  the matter or that theinrn

opindion {4 conclusive. (ch. AlLso Union
Ternitonry, Chandigarh & Ors, V.

Mohinder Sinch=JT 1997 (2) "o4"
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39. I4 one has regard to the ratio decidend o4 the

it also includes 4ecu4£ty o4 a part o4 the State. Iz
also cannot be confined to an armed rebellion o revolt.
The ed4ect i through Sitate decrets o Anbormaotion
relating to the Dedence Production being passed +o other
countriens. The way in which, decurnity o4 the State (s
adbected may be eithen open or calandestine.. The next
example whenre Fhe deCurdity o4 the State is abdfected ins
disatbection in the Aamed Forces on pPara-military Force.ns.
Disagpection AN any o4 these Forces .44 likely to Spread.,

bor disatbected on dissatisgied members o4 thease Forces

membes s o4 the Force ang thus  induce them not Zo
discharge their duties properly and #o commit aqets o4
Lnd&dc&pﬁ&ne, Lnéubomdénation and disobedience to the
orders o4 their superionrs. It s this sdtuation which

not only aﬁﬁecto Law and order but s vital dor  the
decurity of  the State.

Though zhe d0tisfaction Lo be

arrived qf by the President 43 Subjective S0 ishaction
not only danger to the BeCUnity o4 the State but also

e S L S
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didely or  pbased on wholly extraneows on Lrrelevant

ground.s. In that event the satisbaction would be aq
nullity in Law.

40. In S.R.

Bommai v. Union o4 India, {1994) 3 Sce 1,

maforndity view taken 4is reproduced.:

(<)

(44)

the satistaction o4 the President while

making a Proclamation under Article 356 (1)

As_ Justifiable;

4t would be open to_challence on_the ground,

o4 mala 4ides onx beding based wholly on

extraneous and/oxr irnrelevant arounds ;

(i4idl) even .i4 some ot the materials on which the.

(4iv)

(v])

action 48 taken is pound to be drnrnelevant .

the _cournt would »+i0.20 not interbere 20 Lone

as there LA dome relevant matenrial

sustaining the action ;

the truth on correctness oh the material

cannot bhe guestioned by the court nox w4 LL,

At _go into the adeguacy o4 the material and

it will alao not substitute its opindion bonr

that o4 the President ;

Zhe ground o4 mala dides takes in .inten alia
sdltuations where the Proclamation 4s found
£o be a clear case 04 abuse o4 power on what

445 sometimes called fraud on power.
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(vi) the cournt will not Lightly presume abuse oz

misuse o0b power and will make allowance foxr

the 4act that the President and the Undion

Council o4 Ministers are the best judge o4
the situation and that they are also 4n
possession o dinpormation and material and
that the Constitution has trusted zhedin

judgement in the matter; and

(vidi) Zhis does not mean that the President and

the Council o4 Ministers anre the 4inal

arbiters 4in the mattern or that thedir opindion

48 _conclusive.”

41. In A.K. Kaul’s case while dealing with the issue 04

privilege, the Hon’ble Court had held that the claim 04
privilege La o be considerned by the Court or Tribunal on

LEt8 own mendts, but this claim would not stand in the way

o4 the Government concerned beding requinred o disclose

the nature oh activities od the emplouyees oh the basis o4

which satisdaction o4 the President has been arrived a

Leading to an order passed unden Article 311 (2) (c).
This would determine and dacilitate the Court 1o examine
whether the activities alleged could be recarded as

@
having a reasonable nexus with the Jinterest o4 The

secundity of  the State. These activities in which zhe

employee Ab said to  have Lindulged in must be
distinguished 4rom the maternial which suppoart the

indulgence 4n such activities. For non-disclosure o4

such maternial claim o4 privilege 4s upheld. Howevenxr,

this would not extend to the disclosure ok nature o4
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activities because 4it would noit ano&ve disclosure oh any

indormation connecting wdth such activities onr the sounce

o4 such dinbormation.

42. Having nregard Zo the adoresaid, we observe that
initially the SCOI held by the BSF where applicant was on
deputat&on, found the applicant to be guilty of Lapses ob
supervision, command and control. This proceeding has
been cariied out as per the BSF Rules during the course
04 which o4 it several witnesses mostly BSF ofbdicers have
been examined and explanations have been sought 4nom the
concerned. The applicant was one o4 the witnesses. on
the basis o4 the findings of the SCOI, a proposal was
drawn up Lo dnvoke against the~ applicant proviso o
Article 311 (2) (c) o4 Zhe anététuzéon in the dnterest
04 the security o4 the State. The move was Artayed by the
Taibunal and +he Hon’'ble Supreme Cournt but with *the
directions thai the respondents are 4ree to take action
against the applicant in accoxrdance with Law. Howevenr,
only on much Later date, after the 0A was dismissed as
pre-mature and Liberty was granted o Zthe rnespondents by
the Hon’ble High Court, it was 4elt needed to hold a

meeting o4 fhe Committee o4 fhe Advisers.

43. oM No.34012/1(5)/79—64tt (B) dated 26.7.f980 Lays
down procedure 4or dealing with the cases o4 GCovernment
servani. engaged 4n o-x assoclated wdith Abversive
activities 4n »0 jbar as applicabllity o4 proviso Lo
Article 311 {2) 45 concerned. As penr this OM on. recedipt
o4 the Jindormation regarding aubversdive activities a

Committee o4 Advisenrns is constituted and to 4sirnst decdide:
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(L) whethen the allegations made against the

AsUuspect or any o£ them should be disclosed o

the sruspect and  he should be gdven an

opportunity to furnish hLa‘LnﬁonmatLon; or

{44) whether on grounds od4 national security or the

naturte o4 allegations made against the

suspect, At 4is not advdisable or necesdsary o

disclose the allegations against the suspect

on to call upon his neply thereto. Thereupon.

abter consdideration recommendations oh

Committee o4 Advisers is to be dorwarded Fo

the Presdident.

44 . As pen the gudidelines cases od government servant
engaged 4in subversdive activities are re-classibied 4in
clawse (b) (3] with reperence to the activities
pae—JudLéLaE to the interest o4 soverelignty and integrity

o4 India.

45. It 4is also not disputed that in pursuance o4 SCOI
not only applicant but othenr QééLce&A including DIG Ashok
Kumar has heen Jdindicted and course o4 action was
suggested. Accordingly, Ashok Kumar who was terminated
resonting to Section 20 of *he B.S.F. Act. However, +he

ordens bheen et asdide by the Division Bench o4 Jammu &

Kashmin High Court on 21.4.1999, against which SLP

preperred hefore the Apex Court is still sub judice. In

the meanwhile, directions have been issued by the Hon’ble
Apex Court not to terminate the services o4 the concerned
ofpicen without further ordens. He 4o thus continuing 4n

senrvice all these while.
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46. As per the decision o4 the Apex Court, 4n cases
where dismissal has been nesorted to under Article 311
(2) [(c) Judicial review o4 this Tribunal is not barred.
Howevenr, the same 48 Limited to the examination a4 <o

whether the satisdaction o4 the President arrived at 44

not vitiated on extraneous or dirrelevant consdiderations

and whether it 4is mala dide or not. It 45 alro to be

examined whethen. the satisdaction y based on

circumstances which have a bearing on theAéecmetu oA'the
State. In a judicial nevdiew even L4 the matenrial 4Hound
48  drrelevant and the relevant materdial sustain the
action cannct be challenged. Taruth or correctness of the
material or its adequacy by substituting opinion 4or the
Presdident 44 also precluded. This cannot be questioned
in arrivding at a conclusion. The Court is precluded 4rom

Lightly presuming misuse o4 the power.

47. Having regard to the aboresalid we 4ind that when the.

matter has been rederred to the Advisory Committee on

second time there has been total non-application o4 mind,

1o the nelevant consideration as envisaged in OM o4 1980

4ibid. The earlier decisdion o4 the Committee which met on.
76.7.1993 has only heen re-iterated and adopted. As
mandated upon, the Committee was o examine whethenr the
nature o4 allegations be disclosed to the suspect. Grant
04 reasonable opportunity, which is a rnight o4 government
servant before his  services are dispensed with 4.4
An-bullt in a situation where protection +o the employees
granted 4in Axticle 311 (2) 4is sought to be curtailed.
Constitution o4 India protects thoase rndghts subject 2o

Just emmmxmwcmtoﬁwbmhAmuo@.m1{2)(c)Lémw.
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A  reasonablfe opportunity toAdeéend could be dispensed

with it  the disclosure oh materiol alleged againat the

suspect would not be in the interest of the security _oh

the State. Enquinry cannot be avoided in a weak case 02

material not subpdicient to prove the charges. The

constitutional provisions cannot be by-passed and

Ashort-cuts cannoit be peamditted which would 4ntendere wiih
the nrdights o4 the individual on the alleged grounds o4b
juat.  excepiionas. In our consdidered vdiew and 4Haom the
perusal o4 material Ln support o4 the satisbaction
awvived at placed bedore us, we pind that the arelevant
material on the basis o4 which applicant has been
indicted 4in SCOI had already been made pubfic. The
witnesses have been examined to arrdive at the 4indings
about the fLapses of supervision, command and control on
the post o4 the applicant. The security ob the State was
not at all disturbed or afpected from its disclosure, yei
+the same material has been avodided and not taken 4nto

consdldernation, wh&ch showed Fotal Lack o4 application o4

mind, while ~recommendding cowrse nd action a.gainidit
applicant..
48. The relevant consdidernaition as 2o gaps 4n  the

evidence ablso shows mala 4ides to avoid holding o4

inquirny against applicant.

49. A national internest can neven be adversely abdected
in case o4 holding od a disciplinary proceedding but Lt 44
the asecunrdity o4 zthe Stote which matiens. From the

perusal o4 the SCOI conducted by the BSF it Franapires




{65}
that the outcome o4 the allegations, in the opinion o4
the Jinquiry odddcer zthen ox now being treated as
hazardous to the securdity o4 the State. It is aftern 9
yeanrns, at ithe remoife podnt o4 time when disclosure o4 the
materdial 4in SCIO has no effect at all over the security
of the State, resort to Article 311 (2) (e) has bheen

taken.

50. Any action o4 the Government has to pass through the
cardinal test o4 fairness in action and deprivation o4
rnights of the parties. The fact that a few Qéﬁiae&é hove
been punished 45 not a relevant consideration to deny the
applicant permission 2o avail himsels o4 his right to
know zthe allegations against him and 2o etpectively
defend Lt.. Arnbitrarniness 4in any action can never be

upheld. The duty to act fairly 4is inbuilt. Though no

personal mala fides are o be attributed, we teel thot the

satispaction arrived at is based on Fhe clircumstances
which do not even have an iota. o4 an afdect on the

securndity o4 the State.

51. We also f4ind that initiclly the proposed action was

to await the outcome o4 the Apex Counrt decision in Ashobk

Kumaa’él case [(supra). The same has been changed ond *he
meugﬁed action has been taken 4in haste, which
conclusively poinits towanrds the desire of respondents to
mete out to the applicant also the bdate oé- othen
ofdicerns. Iz would appear that applicant who remained
unpunished 4or Long. years has now been subjected +o
deprivation o4 his ﬁLghté undenr Article 311 (2) (c] o4
the Constitution o4 India, which %o our considered view

cannot . be countenanced. Nozt only the mala 4ides are +o
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be seen, fhe s»satistacition ariived at L4 prone 4dor an
examination. as to Qhethea irwmelevant consdiderations and
circumstances havding no bearing at all on the asecurlity o4
the State have gone J4into the decision. In such an
examination, the Jinference s against the respondents.

The grounds taken 4or non-disclosure o4 the reasons 4boxr

Zthe oaction, L.e., dnterest o4 security o4 State cease o

have any nrelevance, as the allegations have already been
disclosed Zo applicant in SCIO and no 4urther indictment
wa4’ on anvdil. This is another factor which makes the
Hsatispaction rnests  wupon Lrrnelevant conadlderations.
Further, another reason 4or holding back the inquinry 4i4
that 4t might addect the progreas o4 their proceedings

initiated against others. This is totally irrelevant.

52. In Zfhe iresult, having reganrnd to ihe above, the
dranesistible Lnfeaence that emerges L5 that the present
case A4 not a 44t one fon taking nresont to proviso +o
Articke 311 (2)(c) ob the Constitution o4 India. The
adoresaid provision has been. rnesornted £o more 4in  breach,
than compliance, a» the satispaction arrived at i
mechanical for want o4 independent application and
arrdived at mechanically keeping at bay all the relevant
considerations ithe asame cannot be dustained in the eyes

o4 Law.

53. The above inderence/conclusion does not mean thoit we
are against the Jidea o4 the respondents’  taking any
action against Lit. Fan drom it, what we 4eel is that
invoking o4 Article 311 (2) (c) was clearby avoidable in
this case and *hat the respondents should not have

resornted o this short-cut $or no compelling reasons, but
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should have accepted the normal procedure in Law, a»

enumerated +in ALL Indda. Service (Punishment & Appeal)

Rules, 1969. That alone was possible in the present
case.

54. According to the applicant, the competent
authority’s satispaction calls bor examination.

According to the nrespondents, Zhe above satishaction wasb
not justifiable and that the presidential exercise. o4 the
power was not circumscribed by Jjudicial nevdiew. We axre
making 4t clear that we do not embark upon any counrse ob
action o substitute our wisdom/judgment bon that od the
competent authority. It +4alls outside the scope o4
Judicial nrevdiew. Howevenr, when A4t 4is hrought out Lhat
the said »atispaction 4is based on wrong dacts and
unreasonable grounds, as had occurred 4n  this  0A,
Jjudicial review 44 called 4or. In the circumstances o4
the case, the result o4 the Judicial review 45 not 4n

bavour o4 the respondents.

55. The plea o4 the applicant that he had been sdingled
out 4or discriminatory treatment in that the result ob
the fdact finding Lnquiry was not supplied, 44 answered by
the nrespondents stating that the same was not at albl
called 4for. Besdides, while the report o SCOI had been
the basisr o4 the action agadnast the applicant could he

have bheen dendied the above? We hold +the answer 4in the

negative. On this score also, the applicant’s cose Aib
strong. Whilte +he averment o4 DIG & Commandont adten
cross—examination o4 each othexr was a.gaAinsxt the

applicant, he ahould have been put on notice. We also
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had the oppoatunity Zo peruse the 7relevant bile
No.4/4/92-T o4 the Mindistry o4 Home Appairns. IL Ls seen
thereprom thai the decision o dispense with the services
o4 the applicant had been taken as 4ar back as 4in 1993
but the proceedings before the Tribunol/High Count and
the Supreme Court had intervened. Govt. had, all the
while, token a »tand Zhat the culpability o4 ithe
applicant was o4 the same magnitude as o4 those who were
also concerned, A4.e., DIG and the Commandant and nhad.,
therepore, decided fo proceed againsi the applicant. The
proposal from DG, BSF (as he thén was ) was thot the

services o4 the applicant be dispensed wdith Ainvokding
Anticle 311 [2) (b)) while the decisdion ztaken by zhe
Ministry o4 Home Affairns was to invoke Article 311 (2)
{c]. The eanlbien decision has been relterated by the
present administration. It is true that the Ministry oh
Home A4pairs could deal with the applicant under Article
311 (2) but it 44 doubtpul whether such an action wad
warranted 4An  the circumstances chd the case. As  noted
earbien, SCOI’s 4indings about the applicant related %o
being a »silent aspectator to the irregulorities commified
by his jun&paa, his not vdsiting the spot and his not

inditialling the Lettens.

56. ALPL the above three charges put together would show

that this 4o be a _case at worst ok hailure o

AUpervisLion. But wouwld 4t per se amount to a sdituation

whene the applicant could have been dealt with withouit

observing any procedure to give him at Least one chance
o explain his case? We tdeel not. Facts and.
circumstances o4 the case show that nelther the interest

04 security nor expediency would have supdered Lin ony way
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by fpollowing the requisite procedure 4oxr conducting the

inqudinry. When the applicont has been indicated on the
basis o4 SCOI ~report, which has Led +to the Aimpugned
onder, he should have been gdiven an opportunity to
explain his case, vis-a-vis, that repont. It has noit
been done. I+ 4is abso wrong to assume Zthat witnessesd
wowld not be available, as most o4 Lhem BSF o4bicials
themselves. Holding o4 the inquiry als0 could not have
nesulted 4in any breach o4 securndity, ab feared by the
rnespondents. Ry seeking the short-cut, the respondents
have acted not a»s model employees. This was clearly
avoddable. We do not at all suggest thot the applicant
should not be proceeded against. Respondents can aliways
take actébn.agaénat any erring or depaulting employee bonr
the eanor or omission or misconduct he 44 guilfty o4 but
the same should be done in accordance with Low and apier

going through the due process. Our dinding L4 that zthe

rnespondents had not done 4o but had chosen a short-cut,

which they should not have travenrsed. Their. action,

theredore, cannot at all be endonrnsed.

57. In_ the above view o4 the matter, the 0A succeeds and
is oaccondingly allowed. The Limpugned. onrden doted
23/24.1.2001 .is quashed and set aside. The applicant is
ordenrned to be reinstated Limmeddately. This does not come
in  the way o4 the applicant being proceeded against in a
duly constitfited Linquiry in teaums o4 AIS (D&A} Rules,
1969. I4 the nrespondents deem it necessary to do 50,
they may Andtiote the proceedings accordingly. We also
direct that the penrniod hetween the date o4 his dismisaal

and his redinstatement be regularised by the competent
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authority 4in accordance with Law and the owtcome od The

disciplinary proceedings, 44 the Asame  are fo he

Lnitiated. In view o4 the above directions, the interim
relied granted against respondent Nq.3, on the aspect o4
eviction o4 the applicant 6nom the ofpicial quarter, Lis
made absolute and the applicant is permitted to continue

in the quartenr in the wsual terms and conditions.

58. Before parting with this, we would also Like to
pLace on record our deep appreciation for the excellent
assistance we recedlved {nom the Leanrned counsel on both
Addes. Shri G.D.Gupta, £ea4¢ed Senior Advocate along
with Shri V.K.Rao appearing for the applicant and Shai
K.K. Sood, {Learned Additional Solicitor General, who
along with Shrii A.K. Bhardwa 4 and ShnL Neeraj Jadin
appeared for the Union o4 India and Shri Nitin Tambwekar,
Learned counsel for the State 04 Maharashira, all tried
sincerely to help thelTaébunaﬂ in analysing the Jissues.

We are thank4ul to them.

ah
There shall be no oadea/to costs.

<l

(SHANKER RAJU) VIN M TAMPT |
MEMBER () MEMBER |

/sunil/

e e e i i b



