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CENTRAL AVMINISTRATIUE TRIBUNAL
PRINCIPAL BENCH

0.A.No.729/2001

N&u V&iJrl, t.hA^ the. 0^^ <^'^y > 2003
Hon.'bte. ShnA. Go\jtnxLa.n S. Tampt, Member {A]

Hon'bte. SHaa. ShoLntzeA. RclJul, MejnbeA. {!]

ShAA. VcLt&ndn.a. Stngh. JcL/yO. • . AppLtacLnt
{By AdwoczoLteA: ShA.t G.D.Gupta., Sa. AcLvoc.at.e ujtth.

SHaa V.K.RoiO /^OA M/-6. SthAt & Co. )

VERSUS

Unton o/y IncLLa. & OtheA.^
.  . . ReApon.de.ntA>

(By AdwocuLteA: ShAA K.K.Sood, Addtttona.t SottcUXoA GeneAaZ
aAongutth. S/ShAt A. K. BhxiAduja.^ a.nd Ne.eA.a.j Jatn
/yOA ReA>ponde.ntA 1 a.nd 2 and SHaa Ntttn TainbuielzaA.
/yOA the. StxLte o/y MaJnaAOAthAa.}

CoAum:-

Hon'bZe. ShAt GowtndLoLn S. Tauvpt, MejvbeA (A)
Hon'bte. ShAt Sha.nheA Ra.ju, Me.mbeA (J)

1.

2.

To be. Ae/yeAAexL to the AepoAt

(jJhetheA tt needA to be. caacl

BencheA o/y the. TAtbunaJt?

1)

not? VES

to

NO

S. Taumptj
eA (A I A

owArSjd

^

I



o

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEU) DELHI

O.A. NO. 129/2001

ThyUi> tKe. ̂  7 '^htcLi^ 0-6 JuAy, 2003
Hon'bte, ShuU Gow4.nda.n S. Tamp-L, M&mbe^ {A)

Hon'bte. ShA.^ Shjajn.iz.eA. Ra.du, MejmbeA. (J)

ShAA. Vajten.dn.a. S-Lngh. Ja-^a,
S/o -Cajte ShA^L H C Ja.^a.,
Cjo 30, AmbaA. ApaA.tme.njt,
Mabta.baA. HtUL, MumbaA. - 400 006

At pAeA>e.nt

C/o ShAA. V S Jaia.,
205, GuZmohaA PoaIz. EncAxLve.,
SFS, DDA Cotony,
Nejjj De.i,hA. - 1 10 049 a n ■ +.  . Apptxc.a.nt

(By AdvocxuteA,: SHaa. G.D.Gupta., S^ Adwo^e u^^h.
ShAA. V.K.Rao M/^. S^tiznA. & Co.)

VERSUS

7 . Unton. o/, Indta,
thAOugh. the SecAetoAy,
MtonAAitAy o/y Home A/y/^atAAt,
NoAth EZociz, Neju Detht

2. The DtAeetoA GeneAoZ,
EoAdeA SeeuAtty foAee,
10, CGO Comp-tex.,
Neui Dettit 1 10 003

3. State o/r MahaAaAhtAa,
thAOugh the Chtei SecAetoAy,
MantAaJCaya, MumbaA.

. . . ReAipondentA'

(By AdwoeateA,:ShAt K.K.Sood, Addtttonat SottcAxtOA GeneAaZ
atongujtth S/ShAt A. K. BhaAduaj and NeeAaJ JaA.n
/fOA ReXipondentt 1 and 2 and ShA-L NxAAcn TambujefzoA
loA the Stajte oi MahaAOUtthAa)

ORDER

ShnA, Goutndan S. Tampt:

ChxL-Ltenge by ShAt V.S.Ja/,a, the appZtcxint tn thtA,

OA, -0-6 dtAecjted agaAnA>t Mt.nAA>tAy o/f Home A^/yoAAiAy OAdeA

No. 1 601 3/27/93-IPS-II dauted 23/24. 1 .2001 uheAe undeA he

haA} been duAim-LAted /,Aom XseAwtee u)tth tmmed-cate e/y/yecAj, tn

teAmxy oi AAttete 311(2) (a) o-f^ the Con^tttutton o/, Indta,

ujtthout hotxLLng any tnquAAy.
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2. Sh^ C. D. Gupta. Sa.. AdwocuLte. at-ong utth. Shyit U. K.

Ra.o ioA. M/t, StfzAA. & Co. A.e.p-^e^e.nt&d the. a.pp-ttc.a.n.t uhAAe

Sh^ K. K. Sood, AdcLUttoncLt SoJU.cA.toA. Ge.neM.aJi along

utth. S/Shtt A. K. EhancLjad and He.eM.aj Jatn appexmexi j^on

A.eM>ponde.nt No^i. 1 & 2 - Unton ojy Indta - SHma. N.ctA.n

Tambuje-fzaM. le.aM.nexi c.ounM>&l u/om pA.eMe.nt on behal-f, o4

A.eMpondent No. 3 ~ State ojf Mah.aMXiMhtA.a. LOAttten

XiUbmtMX>tonM ujeM.e aJU>o jytled by both, the applicant and the

A.eMpondentM.

V
3. The applteant, a cUAtectly A.ecM.utted oUteeM. Indian

PoJU.ee SeM.wlee (IPS) oi 1 967 bateh oi MahaMxiMhtA.a eadA.e

had XiueeeMXilwely held a numbeM. oiS ImpoAtant and .6enx>ltl\je

aMMlgnmentM Hhe, SupeM-lntendent PoJU.ee, MahaA.aMhtA.a;

Joint A^yiilMtant DlA.eetoA., Intelllgenee EuA.eau (IE), Neu,

Delhi; AxixUttant DlA.eetoA., IE SAtnagoM. and Neui Delhi,

Deputy Comml^^loneM. o^ Pollee, Speelal EAxaneh, Dethil

Pollee; Deputy In^peetOA. GeneA.al, EoA.deM. SeeuAtty foA.ee,

SAtnagoM. and GuM.daMpuM. (Punjab); Deputy DlA.eetoA., ESF

(HqAM. } New Delhi; IG, ESF KathmlA. FA.ontleM., S-tlnagoM.

and New Delhi; DlA.eetoA. oji PA.oXieeutlon, Gout o-(J

MahaM.aMhtM.a, Eombay; Chlei SeeuAtty and Jlgllanee

OjijileeM., MahaM.aMhtA.a State Road TA.anMpoA.t CoA.poA.atlon,

Eombay (MSRTC); InMpeetoA. GeneM.aLl, State ReMeM.we Pollee,

MahaMxiMhtA.a, Ulee ChalAxnan and Managing DlA.eetOA. ojj

MahxiM.aMhtM.a State Pollee HouMlng and {jJeJijiaM.e CoA.poA.atlon

ojid Additional DlA.eetoA. GeneMol Polle,e and Commanda.nt

GeneMol; Home GuomxIa, and DlA.eetoA., Clwll De^enee,

MahaMX2MhtA.a.

k
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4. He had bdan d.aad^

maa^'Uod^ ■^.da.-ida In ,986. Thd had
mnoashout an ooM^tandin, cdddon and hdd been

epeeeoi acnnaatdd aruU-ie^ond^i.8
ppendteoae and entennei eeconety, ^heeee- I'®
aepoiited enepU^biy oi aon^^anabid n^h to htt
poM.ondl ^ecun^y. peeijoemanee ea the Oageru^eXeon
nnd aZdo faeea da£« eppneeeeied bs, «Ke Adp.en^ie<ptibd iapm
tJjne. -to tU/ne..

5. W^a t:ha a.pp.^^cfiLn;t ujoA.l2yLn9 cu, In^pe.atoA. Ge/aeW.
o4 Pot^aa.ESF, S^naga^. a p£o.»a.xad ami exacote^
on. 24.3- 1992 by ShAX M.L. PuuLohAJi, CommcLn.da.rvt d 1 16t.h.
En. ESF cvt Bxmmx aaoa S^ncLgoM., texuLcng t,o t.h.e. oapt.uA.&
oi ^om& not.on^oLvt and htavtd&n&d te-nnoAA^t^ u)M cu. the.
ne.c.oweAiy oi caaha o^ Anm^ & AmmunhUon. The.
app^taamt ujavi neJXh.eAi the. mamfoaa oi the. naMUng payvcy nan
had he. pta.nne.d on onga.rvU>eh the. ^ame.. Soon a^iaa he. got
to hnouj oi the. tncMLe.nt, the. apphlaant. hah tn^oAJved
AddtttonaZ Vtne.atoA., IE, SntnagcLn cLbout the. capture, oi
the. teAiA.oAA..i>h6. He. wo^ gtw&n the. dehatLt oi the.
op&A.avtton by Shnt Athoh Kuhicla., DIG, ESF. Uhe.n the
oLpptteant took. Shot AA>hok Kumaa to AVGP, J&K Pottee ujhevie
he navtA.ated the enttA.e tnetdent a.nd aJL^o ^peetited
quanttty o-6 the cutm^ a.nd ojvmanttton .detzed. It ujoa, only
tavt&A. that the a.pphicuLnt had eome to knoco that
tnioAJvatton gtwen by Shot A^hok Kumazt both to htnv!>et/y and
AVGP uat not complete tn that he had hetd baek eeAtoA^n

detattt about the z>etzubA.e 0-6 gotd and otheA. aAttcte^.

The appA.ehended peAAtonA) u/aaa o-^^yteAMtty handed oveA. to

CRPF '^A.om uhteh euA,tody they had A.epoAtedty eteaped. On
27th/23th, he ucv6 tn-(yOA.med by the AA>Aitt. VtA.ectoA., IE
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hU^ ShMA. M. L. PuA^ohUt, CommandcLnt had not

gtw&n the. iiM d&tcUt^ oi the. goocU. ^eJ.zexL. The

cLppJLtea.nt had dtneeted Shztt A-6hoh Kuiticla. to obtatn the

neeeziZiOziy detaJJLZ), ojhteh he patted to do tn^uttoAJiy but. he

■fytnaJLty gave the tn-fyOAjnatton on 1 1.4. 1 992. The app-tteant
the.Aea^teA. oAdeA.ed a Sta^-fy CouA.t o-f, InqutA.y (SCOT). The

z>ubZ)equent AepoAt -fytted by ShAA. AZihoh KumoA., DIG dtd

A-e^eA. to the neeoxjeAiy oi gotd oAnament>b, uihteh had not

been Ae-fyeAA.ed to eoAJLteAi SCOT OAdeAted by htm ujoAt hept tn

abeyanee by htm on the adwtee gtwen by the DtneetOA, J&K

Pottee and aJi^o ayi> he ujotted ioA the oAAituat oi an

o.^^teeA. z^entoA to the DIG and the Commandant to conduct,

the tnqutny. Thtzi had been bAought to the nottce o-fy the

DG, BSF. ShAt AnanthachaAt, ujho tnttmated htm that he

ujoutd taJhe a dectz>ton z^hoAtty. DuAtng htz> next y/txitt,

DG, BSF expAeA)Z>ed unhapptneAiZi ujtth the appttcant and

tndtcated that he uoutd htmz>et.-(y oAdeAt an tnqiitA.y. The

appttcant, ujho ujoA) ataeady tn tndt-fy^yeAent heatth. ^eJLZ.

ujoAA>e a-fyteA. the DG'z> vtZitt. In ApAtt 1 992, the appttcant

wo-i tA.anz>-(yeAAied ^nom SAtnagaxi to Detht the -ahocfe o^ ujhtch.

tanded htm tn the hoz>pttaJL ^oa neoAty a month.

Subz>equentty a '(yAez^h CouAt o-fy InqutAy ujayt OAdeAed by IG,

BSF, KaythmtA, u/hen the appttcant' pAe^ence aA> a ujttneA>A>

wax6 dezttAed, uhtch he dtd on 27.7.92 and theAea^teA, the

appttcant ujau6 A>ubyected to caoZiZi examtnatton undeA Rate

173 (8) 0-6 BSF RuteAi, u/htch uazi not appttcabte to htm.

It (ajoA) teaxint that DG, BSF had made adveAte

AecommendattonZi agatnXit htm on the bau^tii o^fy whtch

Aezipondent No. 1 uaA, about to paZyZi OAdeA dti}mtz>Atng the

appttcant -fyAom .^eAwtce utthout hotdtng any tnqutAy, aA)

ujaA) AequtAed undeA JLojjj.
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,  App^etteRcUr.9 <ibov^. a.ppi^ca'^
OA-,430/93 Oe«o.e ...

u;W,C d..po... <=. 9. 9. , 993 w.4^ 4Ae x,rPte..m
...Po-ep..

Apiic.^_31iJ.2^^iJS^-£2-4i&^
nn±J nn ^n "r r.nAA.a.nc,& U-Uth..—tg^.

..r.nPn^. cLUcJM^uI^—aot^con

.a. c£ea^ .e^ponden^ cou^ no^.

AP..... 3,,,2, (.) POP BSF AC PPd ..... .9C-.
appCcP. OC .oa^ ,^oe .Cep .COP OP.. -
peoCc ' .PP..P.. .P...O—

-  loz-Q The? SLP -fe-otexL by -tde
(CCp-tiP. 4 AppmJ.) KalU^, ,96 .
peApopdepS. agcp.. ... op..^- ... Tp...
d^mj^zd by the. Hop'P.. Siippc Coop, op ,0.,,.,9 94 b
u^C ... obA^oa..op. ..C

.POP. .afeAP^_AC>L,^3,^^^^^

..^ -.r-.^HAP. P. OT. pe^reJ^bte unde.h th^ ̂ "-
Ho,oeoep. po aCoP (oo. 4,a..P by the ee^pcnAerytt 4op p.x.
5(4.o.) ytoht,. The ThtbuhdZ dttnU^ed the OA at.
ppemcop. on 13. S. I 99 9, on the aoetment oi the Vepantment
that no deeteton had been tahen tn netpect oi the
appZtcant ahd they ^ene pneeluded «pop. do.P9 ao op
aocopp. oi the tntehOr onden dated 9. 9.,993 butMU^JdSt
,.,P0PQ. at the Hop'fa.. H.g. Coop, oi J & K 't..'..

judgement dated 2,.4.99 ap LPA (SU, 63,/99) 4...d b. Aa.o.
Kcwiop, DIG, 8SF had noted that tt wot, betng paopoaed to
tenmtnate the tenoteet oi the applteant at aieU..

CUP-5156/99 itZed 'by the applteant againtt TntbanaZTi

onden. dated 13.S.1999 uat dtspoted oi by the Hop'fate
Detht Htgh Count on 6. 9.2000 utth the obteaoattont that

"the netpondentt one not pneeZuded inom tahlng tueh

dttetpltnany pnoeeedtngt agatntt the pettttonen unden the
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and poMeA omt by the. T^bancU w^e. ̂  o^de^z oi

9. 9. 1 993". SLP itt&d by the. appttcuint aZ^o d^po^eA
'  oi JUhe.-^t^e. on 29.9.2000 by the. Hon'bte. Apex Cou^.

7  On 23.1.2001, the A.e.^ponde.nt^, by theAn. tmpugneA

onde.^, dA6mA6^&d the. a.pp^tc.anA inom ^e^vxce i^jtth

tmmeAtate. eU^cA by tnuohtng p^ovt^o fcj to AntAcAe

311(2) oi the. ConAtttuAton, hotdtng thoA tt ujcu> not

e.x.peAAenA to hotd and tnquAn.y tn the. tnAe.A.e^t o^ the

.{,eeuAAty oi the ^tate. The o^Ae^. n.eeoAAeA the

P^e^tdent'^ ^oAAb^acAton that the "aettwttAe^ oi ShnA

y.S. Ja-(,a aae ̂ aeh a^ to wanaanA hAA dAtmAb^al i.^om

-6e-^i/-ice, though theae ujoa no tndAcatA.on about the

acAAwttteA on the peAtod o-(S ujhAeh they neAoAed to and to

ujhAch capacAty oi the appZAcant they pentaAned". It gave

an AnpneA^ton that tt neAated to acAAvAAAeA ol^ the

appAtcant tn hiA capacAty oA an IPS O-^-^^ce^ o4

MahoLnoAhtna. Sueh an ondeA. u/oA AAnatconaA, aA.bAAA.aA.y,

unyuAt and moAa itde. He eouAd not have been dtAmtAAed

u/tthout ■(iotAoujtng the pnopen pnoeedune 0-6 hoAdtng neguAaa

depantmentoA tnquAny tn teAJV^ o-j^ AAA Indta SenvteeA

^  (DtAcApAtne & AppeaA) RuAeA, 1 969. Funthen, he couAd not
have been deoAt ujtth unden ESf AcA and RuAeA pnovtAtonA

o-fs uhAeh made tt cAean. that the neguAattonA o-^ BSF ane

not appAtcabAe to tho>i>e tn AAA Indta SenvteeA and othenA

uho one on deputatAon ujtAh BSF. In the SCOI pnoaeedtng.6

donducAed by the ESF, the appAtcant had been only

ne'ffenned ait a ujttneAA and not aA a Changed O^^taen and he

eouAd not have been deoAt ujtth on the ba^t^!) o-iJ. EnquAny

heAd unden ESF AcA and RuAeA. EeAtdeA .itatd SCOI had been

eonducAed tn cAean vtoAaAton O'f, the pntnetpAeA o-^ noAunaA

y uAttee oA:
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dj ihie, pA.e^e,n.c^e. o-fy th.e. a.pp-2A.cxirvt -Ln t,h.e. Couyvt 0-6

InquA^y ujoyt eia-^O'tcad, de^p-Ute. hA^ ^h/Ltt&A.e.d

phy^-LcaJi hL&cbtth. a.nd t.h.& me.rvtaZ d&p-n.e^-i'Lon.;

b} t.h.e. -InquA^y wa-6 gone. ihutough. -In t.e.n/ri'i 0-6 -t/T-S

p^ov.U>A.on^ oi 8SF Aci and whxc/a c.ould not. huive. be.e.n

made, appttaabte. to thie appttcxint;

c.) dcuttng the. tnqut^y, though .6ome o-fy the.

doc.ument>6 JUJze. .itatejnenti we-ie .ihoun to the

appttcuant, but the. .i,tate.ment>b o-fy pAA.ncA.paZ

StxL'iy'fy O-fyiytaeAL o-^ IG (KoA^hmtA.) ESF, A>o ^oa. aA>

theA>e. A.eZ/LtexL to the. appZtcjxnt aA> ueZZ at the

A.eeoA.d 0'{y mutuaZ cAiott-exximtnatton o-fy the VIG

and the Commandant uheAie-undeA. A.e^yeAienee ujoa

made to appZteant't A.ote, ujeAte not tuppZted

to htm; and

d) he ujoAi aZAo not ex.ptatned the A.eaA>ont -fyOA. htt

betng tummoned 'fyOA. the tnquAAty, theAieby

denytng htm the oppoAtuintty to pA.epaA.e htt

cxLte and ex.pZaA.n htt potttton.

8. ConcZuttont daawn by the tnquAAiy o-^yfyteeA. ojeAte that:

t) appZteant uaut a ttZent tpecAbatoA. to the

o-(y(yenee o-(y non-decZoAiatton o-(y eeAtaA.n ueapont

and otheA. aALttcZ.eA> by htt yuntoAt - DIG and

Commandant;
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h& had ai/d-cded v-U,-Mjz9 -the. ^pdt; and

he. had not. MMMed the tetten^ aeeetoed

ptom hPi DIG to eoade ae^porMbtttty.

MUL the above uene ionons, <a6 the evtdenee neeonded tn
thtt. eontext dtd not tappoat taeh Undtngi, at, theoia ipeae
cor^ocUc^o^y a.ad no Me.pe.ndar^ and

urUnte^e^^^ hnA baan pnopanty axom^ned.

B^vLde^, ^ a^exLdy be.an ^uaae^^My
c.ompteXexL, no ^t^pacUUc- panpo^e, uolM huL^e. baan aMawad

^  by thie. appt^can^'^ pe^onoX p^e^ence at the, tpot. The.
not oi not tntttaJUtny any teJ^&n, ̂ oyb not mcLte,AMat ujhe.n

ne.c.e,ttan,y actton hat be.en txLh.e.n and the, neJLe.varvt

poLpant i^J&ne. handexL ow&n by the, nppttcnnt hAjnteZ^ to

othent ion nec,e,ttan,y acXton. InqtUny oUtaen't

aoncMattont u}&n&, thene.ione,, cZennZy penve,nte, and ianZty.

Thene, ojOhi tnc.onne.cX a.ppne.cXatton oi evtdenae at at

oi the pottttwe. tte.pt taJze.n by the a,ppZtcxLnt to entane

thoit the neeovened goodt uene pnopenty a.eeou.nt.ed ion,

phytteaJLty eheehed and neeondt taJzen oven., at the

^  doeujnentt ujoutd thouj. IG, BSf, Kayi,hmtn had ujnonyly

aceepted the tnqutny oUteen' t nepont, ujtthoLit

obJecXtvety attexttng the evtdenee bnought on neeond and

ujtthout any appttcxLtton oi mtnd. Theme eoutd not have

been any appnehentton thaX the depantmentat, tnqatny

agatntt the apptteant ujat not potttbZe, on aeeount oi the.

dtttanbed eondtttont tn the vaXtey and!on

non-avattabtttt.y oi the u>ttnen>ten). In iaet, the tttt oi

ujttnettet had 34 namet, oi uhom 30 uene BSF pentonnet.

Thene ujene thnee Koithmtntt uttnettet, uho dtd not depote

anything agatntt the appttcant and the tautt uan, the

\

i



o

{9}

a.pp-i^cxLyit. ' kZJL -thie, -(fOLut uj-Lt.n.e^^e^, u)ho cLe.po^&cL

(tQ(iA.n-^t, hAjn, u&A-e. BSF , ujho u/e^a cLKjoA^^/Lb-^e, -60-^

e.xxuri'inaJ^Lon.. Ew&n, IG, BSF, cLLd. not., a.-fyte.t peM.LLtCLi, O'fi

the. SCOI'^ -(itncLtnc,^, ^u.gse^i ne.c.ouAyi>e. to pA.o\jtto (c) to

AAJU.cJLe. 311 (2j oi the. Conttttutton. Stttt, DO, BSF fa4

he. the.n UJOit) A.e.c.omme.nde.d ^oa. the. dttrntttaA 0-6 the.

appttc.a.nt und&A. A^ttcite. 311 (2) (b) oi the. Con^tttutton,

uhtc.h ujcLt a pate.ntty tU.e.QaJi acLt. The. o-ppttcxLOt, u/ho had.

c-ompZeded htt e.xt.e.nded te.nuA.e. o-i^ .6e.we.n yeauAt tn BSF, tt/o^

c.onttnu.ed tn the. OAganttatton by the. pAe.wtouy& VG, uihtc.h

ujoyi, not Zthe.d by htt .i,uc.c.e.ttOA, ujho e.x.pAe.tted htt

dttpZeoLtLuie. at the. appZtcxLnt tn the. e.ve.nt. unde.A. ne.-fye.A.e.nc.e.

ujtthout by ybpe.cditc. A&aton. A^ the. SCOT had be.5un a^t&A

the. appZtcjant had be.e.n Ae.patAtate.d to MahzLAa.6htA.a, VG,

BSF couZd have. onZy ^OAuaAded ttt Ae.poAt 0-6^ SCOT to the.

MtntttAy O'f, Home. A-(i^ad.At oa Stade. o-ft MaJiaAathtAa, tntte.ad

0-6^ maJztng any Ae.comme.ndatton^ -f^oA htt cittmtttaJt, u/htch he.

did tn c.Ze.ayi wtoZatton o^f, RtaZe. 1 oii the. AIS (V&Aj RaZe.t,

1 9 69. At the. .!>ajve. ttme., the. punt-i>hme.nt Ae.c.omme.nded by VG

to ShAt A^hoh KumoA., VIG, ujho u/(X-6 pAtmavAtZy conc.eA.ne.d tn

the. e.ve.nt and agatntt whom adveA.^e. ■fytndtngt w&Ae. Ae.coAded

^  by the. SCOT wayi, onZy Ae.movaZ wtth pe.n-!>tonaLAy be.ne.i^tt-6,

VG, BSF'-6 vtewj that wttnette..^ aouZd not be. made. awatZabZe.

tn the. pAoc.e.edtng^ agatn^t the. appZtcLant waA> tnc.OAAe.ct

be.cxuL.iie. a^t many at 34 wttnettet wexte. exximtned tn the. SCO!

out o-^ 30 w&Ae. -^Aom BSF tttet.'{f. None, o-jj the. thAe.e.

ctvxZtan ujttnetx>et had de.pox>ed agautntt the. appZtc/tnt.

VG, BSF, who had Ae.c.omme.nded tJie. dttmttx,aZ the.

appZtcxLnt ioA the. atZe.ged omtx>x>tont oi 1991-92 had not

Ae.c.OAded any itndtng agatntt htm tn hit ACR -(^oa the.

pettod and t-fy tt wat x>o Ae.c.OAde.d, it had ne.weA. be.e.n

aommuntexited to htm, thexLe.by de.nytng htm any c.hanc.e. to

Ml.
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&x.ptcbln a.nd hA^ c.cu>e.. The, CLpp-U,cM,rvt ^e.eX-!> thCLt

he, had be,e.n dA^anAjm^ncuted agalrUiT, Zn that, ujhtte, he, hat

be,e,n ae,c,omme.nde,d to be. deaZt, uttti u.nde,A, AAtitate, 31 1 (2)

(c), DIG, BSF had be,e,n dexL^d. utth undext Se,cdA,on 20 the.

Acd, gtwtng htm an oppoatantty to e,x,p2aA,n htt cxLte,, u/htah

hat tn iacd &nabted htm to aonttnae, tn texiutae,, tn tptte,

oi the, oadext oi A.e,mo\jaZ tttued tn 199 3 by yuxitcAxLe,

tnt&ave.ntton. The, aatpondantt hawa obtatned unong o^dexit

■(,aom the, Tatbunat and the, Couxtt, by mttae.pae.te.ntaAdon 0-6
the, e-6-6e.c-t that, the. appttcant' t OA uax> pae,matuxLe, and LLte,d
tt to tttae, the, tmpagned oadexi. DG, BSF'-6
ae.c,omme.ndattont to Mtntttny 0-6 Home, Aiiatat that holdtng

ajn tnciLitty tn the, cxLte, 0-6 the, appttcant ujoutd adwexitety
aH&ct the, cxLte, agatntt S/Shat Athoh Kumaxi/Puaohtt uje,nt

agatntt htm and that he, uat dttcxLtmtnate.d by e.xtXLa.ne,out

matextAatt. In a ttt2J2 moae, texttbat cate. tnuotutng BSF

O'fi^tc.exLt, pA.oc,e,e,dtngt ojexte, hetd tn the, ope,n, a, ■{^acAdtty

ujhtch vjcLt de.nted to htm. The. appttcant had be,e,n onty

aha/tged ujtth tac,h 0-6 tu,pexi\jttton tn the, SCOT ne,pont.

Stttt the, pe,naZty 0-6 dttmtttat, had be,e,n tmpoted on htm

uhtah ujat anbttxiaay and pextveAite,. Ntne. ye,aAt> a-'fitexi the,

pubttcatton 0-6 the, tnquAxiy A.e,poAt, the, appttcant tt beA,ng

de,nted the, ahanae. to be, heaad on the, adt,e,ged. gaound that

the, dttcdotLixie o-f, the mateataht ujoutd be agadntt the

teeuxitty 0-6 the tnteaett d-6 State. In the meanojhtte, he
\

had been A-epoLtatated to htt paaent cadxie u^heae he ujot

promoted a^t AVGP heeptng tn mtnd hit ex.eet2.ent txiaeh

A,eeoA.d. Stttt he had been dA^mttted •f^aom teawtee onZy

aeeouunt 0-6 the mata -(itde aetA,on 0-6 the paewtout DG, BSF.

Henee thtt OA.

9. Gaoandt Ajotted tn thtt OA aae that:
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clJ th-e, ^puga&d o-nxL&A. -iZZe-gaZ, bcL^&d cu> -it.

ujcu, on e.xtA.a.ne.ouy{> c.on^-id&n.a^on^ and. y^otat^ue,

oi AntyioJie^ /4 <& /6 0-6 4;/ae Con-6M>otLUi>con;

5j jtha a.ppJU.cxi.nt. h.axi a. dJ^t^ngiu^hed. and

u.nbtejnA^h.ed cuute.en a.nd had huLndte.d oven the.

yenn^ a. numben o-f^ .6e,n^-Ld>cye. a.nd tmpontant

Oyt^'Lgnjve.nt^;

c_j the. naJd at EAjmna., uhtah uja^ the. .iubje.ct.

matten o-f, taqatny uiat aannted out by the.
t

Commanda.nt 1 16 En ESF on ht^ oujn;

dj the. a.ppttcn.nt betng a.n o^ffitc.en. o-^ IPS, on

de.putatton to ESF 'i^on a. ttmtte,d pen^cod, ooutd

not hcLue. be.e.n de.att utth unden ESF Act & Rule.^

and e.\je.n t^ the. .iajve. (jjene. a.pptM.cn.bte. the.

pA.oc.e.edtng.6 had be.e.n donducted unong^y;

e j the. tnqutny hxiyit bnought out no matentat

\  agatn^t the, appttcnnt, ybttZt the. tnqutny

o-(f'{ytaen had A.e.c.OA.ded a. penwen^e. and tttogtcat

-^tndtng agatn^t htm uhtch had be.e.n i/jnongty

ac.c.e.pted by the. IG/VG, ESF, teadtng to ht^

A.e.c.owme.ndattonyi) ^on actton agatn^it the.

appttcjant utthout any de.paAtmentnt. tnqutny;

■(,) the. appttcnnt ha^ ne.wen. be.e.n put on nottc.&

begone the. tnqutny 0'(i-()tc.en.' -(> ne.pont uja.^

ac.c.e.pted;
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g) n.o p^oc.e.&cUrL9^ coix^d hxLwe. be.e.n ta.ize.rL a.9aA.nt>t

the. a.pptA,c.a.nt ULndeA. the. BSF Ac-t a.rLd RuAe.^ a.nd,

th&A.e.-^oA.e., no ma.t&rU.a.t. e.xA^texL agatn^t the.

CLppttcxLnt a-pobtt inom the. tnqiLtny o^-fyic.eA.'t

A.e.porit;

1^1 j pA.oc.e.e/dtng^ a.gaA.n^t the. a.ppt^c/i.nt ha.we. be.e.n

tntttatexL onty undeA. AIS (D&A) RuteAi, 1969

a.nd, theA.e.^oAe., DG, BSF'^i rie.c.omme.ndat>conA

a.ga.tn.6t the. a.ppt.tcaLnt 'fyOA. tn\/oZ,\/tng o-(i AJtt<.c.i.e.

311 (2) (b) uaAi a.n exe^ot^e tn iiittttty ;

t) AattticLcXton oi the. eompetent ajLithorttty uioA,

not boAied on citncuim^taneet ha.wtng any beantng

on the .ieeuntty o-ii the Statue moA.e to CLt a

detatZed SCOI had been eonducLted and the

neporit theneoi u/at aJZteajdy pubZte lznou)Zedge;

y 1 appZtczant hat been ttngZed out and

dttCAtmtnated, wtt-a-wtt, the DIG and the

Command.a.nt.;

v^' '

fe j neatont thouun ^oa. dttpenttng uitth AeguZaA.

tnqutA.y ueAe tAA.eZewant and ujeA.e htt by the

■(ftndtngt o-(y the Hon'bZe Supneme CouAt tn Unton

o4f Indta & pAt. \Jt. TuZtt Ram PateZ [AIR

1985 SO 1481];



o

-ej

f/3j

t.h.e, oA.d&A. ujcu> d^c^>UjriA.rLCLto-^y -in thxvt the.

d-ppt^cxLnt iaicl^ totatty cLe.nyLexl. e^we^y oppo.ttu.ntty

to e.x.ptcLtn. ht^ ccuie a.nd the, oiitee.^.6 o^f, BSF

we>te Qtven. the ^A,eexLom to exptutn theJ^

eonduet;

ml

% n)

ptaeement oi ^etevunt moLteAAaZ be-(fOH.e the

CoutJ: u)cu> neee^^cLt-y he,td by the Hon'bte

SupA.eme CouAt tn the eau^e oi A.K.hnnt

UrUon. ot IndJn [1 995 (3j SLR (SC) 1403;

the tmpugned oA.deA. hcui been t-bytued ivtthout a.ny

d'uyitt'^teat.con, oyt the o-pptteoint' .6 A.eeonjd (X4 a,n

IPS O^iiteeA. o[i McLh£ULcu>htA,a. hcui been totautty

unbtemt^hed and cu> [^cla. out ht^ peAA,od o-i^

.i>eA.vtee ujtth BSF eoneeA.ned, theA.e loo^ no

9A.ound to deetd.e thut hotdtng the tnqutA.y

tmpo^^tbte juybt beeau^e tt ujouZd huwe uUeeted

the pA.oceedtng.^ o-gcLtn^t the DIG;

o) uhcLt eannot be done dtA.eetty eannot be done

tndtA.eetty and meA.ety because Anttete 311 (2)

(b) eoutd not be tnwohed, tt dtd not iottou

that 311 (2)(e) eould be tnwohed; and

P) ^nwohtng oi pA.owt^o (e) to 311(2) u/cui, not at.

aJit ealted ioA. tn the etA.eujm^tanee^ oi the

cxL^e.

10. In wteu oi the above the apptteant .teek^t the

ioZtoiAjtng A.ettei,t: -



o

A

{14}

"o-j summon tKe. e-rvtU^e. OAj^g^naJl ■n.e.c.o-n.d
pe.AJLaA.nA.n.g io ^hie. co^c and auE^o t,h&
^eco-rd A.e,intA.ng to th.e. ante, o-f, Shnt A^hod
Kuman, DIG, uhitah. wa>6 te.e.n by the, J&K
Htgh CoLutt,

bj quxL^h the, onxLen date,d 23. 1.2001
■iJULegaJb,

c.) d&cA/me, that, the. -letponde.ntt cnnnot
PA.oc,e.ed a.gatntt the, AppZtcnnt u.nden Ant.
311(2j(b)& (c) o-tS ^he Conttttutton o4
Indta,

dj dtnect the, ne,^ponde.ntt to netruitate
the, Appttcnnt -LmmeAtatety ujtth att
c.onte.que.nttat. be.neitt,t; a.nd

ej paybt tueh othe,n and iunthen onde,n^ at
thut Hon'bte Tntbunat may dee.m ^tt and
pnopen tn the, ctncumttanaet the eate. "

1 1. Respondent Nos. 1 & 2 hotly eontest the pleat
naJted by the applteant. They potnt out that on the

batts oi the nepontt neeetwed that eentntn tnnegulantttet
had. oeeutned tn a natd eondueted by ESF at Sntnagan tn
Maneh, 1992, a SCOT ujat ondened unden BSf Act, uhenetn
the eonduct oi the applteant Shnt V.S. Ja^a, ujho vjat IG,
ESF Kathjvtn Bonden, at that, ttme atto came up .{^on
senuttny. Bated on the itndtngs neeonded tn the tnqutny
nepont, the senwteet oi the appltea,nt, ujene deetded to be

tenmtnated tnvoktng Anttele 311(2)(bl o-f, the
Constttutton, ujhteh uat stayed by the tntentm onden dated
9.9. 1 993 passed by the Pntnetpal Beneh o-f^ the Tntbunal tn
OA-1493/93, SLP itled by the nespondents u/at dtsmtssed. by
the Hon'ble Supneme Count but wtth the dtneettons that
the Department u^at not pneeluded inom taJztng actton
agatnst the applteant as pnovtded ion tn law. The
Tnsbunal itnally dtsmtssed the OA on 13.8. 1999 as
pne-matune uhteh deetston uat upheld by the Hon'ble Delht
Htgh Count u>hene tt had, leit tt open to the dtsetpltnany
pnoeeedtngs agatnst the applteant, as one persntsstble tn
taw, tneludtng neeourse to Anttele 311 (2j and that tt
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be. ope.n. ^he pcutt.y t,o Ajvpugn .6uc.h. pA.oc.e.&cL'Ln.gyii

be.'fiOA.e a.n o-ppA-opAAJiyte. '(yo.tum cvt cl^Z, CLppA.opA..Lcute -i^toige .in

a.c.coA.danc.& Lo.U:h. ^auj. On tJne. bcL^A^ oi the. itncUng^ oi

SCOT cLnd the. nepont o-(S DG, SSF, the eompetent OLLtho-^tty,

cL^te^ eva.tucLt.cng the mate.Ata.t.6 cund neconcLi>. had. eome to an

tndependent eonetutton that the mt^eoncUxcd:./'(iccttun.e o-(J

eommcLnd on the punt o^ Shnt Ju^f^u uhteh {jjoyi cJLecuiJLy pnoved

to be dettbenate und eateututed and tt eould have po^ed

.i>en.coLL6 thneut^ to the ̂ eeuntty oi the State und that the

^atd .cnctdent cju^ inuught ojtth the dungenou.6 tmptceatton

tf. betng ex.ptotted by ionee^ tntmteut to the tntene^t oi

'  coun^t/ a.nd ujoutd huve hud audven^e tmpuct at the

monaZe oi the ̂ eeuntty ioneet itghttng the mttttuney tn

the ^tenttttve .^tate oi J&K. the mt^eonduct oi Shnt

Juiu u^at a. thneat to the ̂ eeuntty oi the ̂ tate, he ujat

cUtmt^^ed unden 311 (2j oi the Conttttutton uite.z

ob^envtng due pnoeedune at tatd doun ion ^ueh cate.

Accondtng to the netpondentt, at the uppjUea.nt hud been

eonnectZy d^tmAt^ed on 23.1.200,1 uiten ioZtoutng the d.ue

pnoeet^ oi taw. The tatten'^ eontentton that he had

"Outttundtng/\Jeny Good" gnudtng^ duntng the pentod

1993-2000 ujat tnneteva.nt and tt dtd not dttute the

gnuvtty- oi hAt mAteonduet eommttted ujhtte he ujat uonhtng
at IG, BSF, Sntnugan und the uetton ugutrtt htm hud been

tahen on the batAt oi the nepont oi the SCOT ujhtZe the

apptteunt u,at not u panttctpunt tn the nutd^ eondueted on
24.3.1992, he hud been hept tnionmed oi the ̂ ume by both
S/Shnt A^h.oh Kuman, DIG and M.L.Punohtt, Corr^mundunt. He
ujut aZto pnetent tn the meettng utth Addt. DG Pottee,
J&K (Shnt Amat Kupoonj ujhen the detattt oi the ncUdt und
the neeoveny ujene dAteto^^d und, theneione, the
apptteunt'.^ uvenment that he not awune oi the nutune



o

{16}

and quand>U.y ihe. cutm^ and ammLLn^Lt^on^ ^ecoi/e^ed

ujo^ unong. {JhUt& D^&c^on ESF had -Lnionm&d ide

applicant onty on 27,3.1992, ihat th.& Commandant: 06 116

Bn. hart not cLUaZo^exi. the. iuZZ d^AJU oi n^aosj^y, the.

appZtcant u/o^ atneady awane o^ tt. SttZZ he cUd not get:
the cu.^t^tanc.e to ^tZe the nepont. tn ujntttng.

Ret^ponxient^ admtt that: the appZteant had on 31.3.1992

dtneeted ht^ DIG to itZe a nepont on the neeovened

antteZe^, ujhteh had not been brought, on ̂ eaond and aZ^o

that the appZteant had iaZZen tZZ and had to be

ho^pttaZU>ed. The appZtcant ujax> at>hed to appeaa begone
the SCOT at. tt ujax^ necet^atty and he dtd appeati ion the

^ame. The appZtcant'^ pZea that the pnoeeedtng^ eouZd

n-ot be tntttated against him undeti ESF Act: and. RaZet. uat,

xneonneet. He ujot. eonnecxtZy deaZt ulth and SCOT'.6

ilndlng^ ujene pnopenZy tahen Into eont.tdenadt.on ion
attUvtng ad the dectt.ton to dlt.mtt.t. the appZtcant. It It.
t^ue that the TntbanaA had by meanx. oi an tndentm onden
stayed the pnoeeedtngx., ^hdeh iaat. adt.o upheZd by the
Hon'bZe Supneme Couat. bud ujtth the eZatUiteaddon ttad the
Vepantment pneeZuded i^om taktng
dttetpZtnany pnoeeedtngx. a.gadntd. the netpondend. at. aae
penmlt.^tbZe tn the nex.pondentt. dtd not tahe
oJ^y aetton ttZd the dtt.mlt.taZ oi the OA by the TntbunaZ
on 13.8. 1 999, ujhteh ujat. endonted by the Hon'bZe VeZhd
H-tgh CouAd. The aetton agatntt the appZtcant ujat. taJzen
unden AntteZe 311 (2) (e) onZy aiten exaxntndng aZZ the
{^CLcdt. and etneumttaneet. oi the cote and ioZZoujtng the due
P^oeett oi Zasa. ESF RuZet. deaZtng utth acUntntttnadtue

leamtnatton oi ten^tee oi oUteent and othent on aeeount
oi untutdablZtdy, medtcaZ unildnett, netdgnadton, ^a.
a^e appZtcabZe to the oUteent beZongtng to aZZ. in.^ta.
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cLnd uh.o cue on dL&puutcLt^on u-l^th. BSF.

Hot^j&we^, excep;t tde. p-iow^-Lon^ o-(^ Chuxpie^ IV ESF

Rute^, BSF Rute^ (Aj&A.e. appZ>Laabte. to IPS by

w-LAtuie. o-(, ^e.cJiton 3 o-iJ ESF Act. A.exLd. uitth. Rate. 1 (3) o-{^

the. ESF RuZe^. In te>xm^ o^ Se.ctton 1 (3) tbtd, cOt tho^e.

,  .6ubon.cLtn£Lte. , LLnd.e.A. CLnd.

oth&At - u)ho oA-e. e.n^ottetL und&A. the. Act, a^e ̂ ubje.ct to

BSF Act. On Jotntng ESF on de.put.atton on othe.nwt^e., IPS

Oiitaen.^ at^o be.eome member oi the. Fonc.e tn ten.mt oi

Se.ct.Lon 2 {0] o^ the. Act cxnd the.y ujoutd culto be .iiub:ject

to the Act and, thene^one, apptteant'^ awenmentt to the

eontnany a^te ujnong. The SCOI uia.6 not dtnect.ed. against

the app£tc.a.nt but uja.6 onty ondened tnto the tnctdent. It

ujot not a depantmentat tnqutny agatn.it the apptteant and

he hmi not been made a ehanged oiUeen ion whteh

pnoeeedtng.h eoutd. be onty anden AIS (V&A) Rute.^, 1 969.

He uat eatted a^t a uttne^ tn the SCOI on the oi

e.utdenee eottected the.neund.en, he u]a.i> gtuen an

oppontuntty unden Rute 173 (8) oi ESF Rute.6, that he

cxLn hnouj uhnt ha.^ been .stated, agatntt htm and to

c.^o^^-exximtne the ujttne.b.6e.i>, uho have deported agatru.t

htm, ti ayiy, anxL gtwe a ̂ tuitement and cmjU ujttnetn>et, ti

need be. The abowe oppontuntt.y ua^ gtven, a.i. at the ttme

oi SCOI, he ua^ subject to ESF Act and Rute^i^. The

ne^pondenti, have thu^ eomptted ujtth the pntnctpte.{, oi

natunat yu^ttee ujhtte deattng utth the ' appttc^nt.

Puntttve actton eoutd eonneetty have been tahen agatn.i>t
the apptteant on the batty> oi the SCOI and., theneione,
the Govt. had, aiten examtntng the eontentt oi the

nepont, taJzen actton agatn^t the appttea.nt unden pnovti^o

to Anttcte 311 (2) (e) and thnt too aiten duty neeondtng
the nea^orut ion not hoZdtng ttie tnqutny, tn the
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-UtieZi. VayUng thd aoudze oi thd SCOT,

the. statement oi SIvU Azhoh Kuma^, DIG, ShoU M.L.Pu^ohtt,

Comma.nda.nt and oi a. iedi othemt aizte nead. oven to htm and
he udt aZto penmttted to enovf-examtne a ied, othent, but
he deettned to make any statement. In that teenanto, he
cannot etate that pntnetpZet oi natunaZ yutttee have been

vtolated. While it wat admitted that the applieant. wot

M. hit iieknett umt not. at diaeloted by the medicaZ
neeondt, to tevene to be an impediment to give evidence.

In iact keeping in mind hit iUnett, the inguin.y OOieen
had. even thiited the venae oi the inquiny inom Sninagan
to Delhi to iacilitate hit attendance. Retpondentt have,
theneione. been eontidenate and mone than iain to the
applicant, uhtch alto gave a lie to the applicanf t
Ptntion that he had. been ditcniminated. againtt. Recond
oi cnott-examination oi Shni Athok Kianan and ShvU M.c.
Punohit oi each othen wot not thown to the applicant
thene wot no tpeciiic nequett ion the tame. It it alto
hot on necond that he ditagneed with the applicability oi
SSF 4.^ and Rulet tn hit ctate. In that view oi the
matten. the applicant cannot allege any violation oi the
nequinement oi the ttatute on pninciplet oi natunal
iuitice. The SCOI. Undingt wene in hit ia.voun only to a

ited extent. The iindingt neconded one that:

k) though he wot awane that a iew oi the teized
onnamentt wene not declaned ttiU he did. not

.the. ntame,

V
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be, dULcL not. \jtttt the .^pot tn SntncLgoA. tn tptte oi

the tmpontanee oiS the openat>Lon cund ucl^ ai/otdtng

the Kjt^tt and cho^e to wtttt the ̂ pot onJLy a-f^ten

eon^tnwtng that the matten had eome to the

hnou/tedge o^ the SSF Headqua/iten^ti; and

Si

c-j he had not tntttaZi.ed, the doeumentt neaetwed by

htm >ihoujed ht^ dettbenate dttdatn -{yon uonh and

ea,ZeLLtat,ed e-(yiont to awotd netponttbtttty. It

at^o potnted to ht^ -{yattLuie ol-a a ■^u.pe.ni/t.iiony

o^'fyteen.

The app^tteant tnconneet ujhen he .itatet that the

mata -fytde^ o-(y the pnewtou^ DG to{*jaA.cL6 the appJtteant u/at

the mowtng ^bp^cntt behtnd the enttne pnoeeedtng,6 agatntt

the appZteant. The -(yaet, houewen, that the DG, BSF'-a

aetton wc^A onty a^ten exxuntntng aJlA the iaet,4 and

etneujTittanaet oi the ca^e. ACR ^on 1 992 ^at not ijjnttten

by the DG, at he had. not eompteted the nequtttte pentod
oi tenwtee unden htm. Fcuithen, tn the pnoeeedtngt begone
SCOT itndtngt ujene neeonded about Shnt Athoh Kuman, DIG,
ioho ujot ttienea-fyten pnoeeeded unden Rate 20 o-f, ESF Rutet
by tttuanee oi a thouj eaute nottee and examtnatton oi the
eoncenned tncLLvtduat' t A.ept,y, ujhenea-(yten DG neeommended

hit eate ^on nemowat tn tenmt o-f, Rute 21. Pnetent
appttea.nt' t attegatton tt thxLt hit eoZteague ojot gtven
the nottee to pnowtde htm oppontuntt.y ion itJitng ijjntt
petttton ujat bateZett. Retpondentt had not tuppnetted on
iatZed. to deeZane any matentaZ pantteuZant at aZZ. They
had tahen aetton tn aeeondanee ootth Zaw but had. to hoZd
the pnoeeedtngt tn abeyanee on aeeount. oi the TntbunaZ't
tntenljn onden tn the OA. They moved on to ttant the

K
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P'^oc.e,&cLLn.9^ CLit.&A. the. TAA.burL<vt ctU>mtt^&cL the. OA vuhUch uiat

uphe.th. by the Hon'bt.e Detht Htgh Cou^t. Thtt wait

eonjteet.

}2. Retpondentt CLg.^ee thwJ: the o-nxieA. 0-6 teAjntncutton

dcLted 1.6. 1 993 on. Skutt A^hoh KumcLn., DIG hcLt not

come tnto eiiect tn vteuj o^ Hon'bt,e Supn.eme CoLuit't

dtA.ectA.ont that. the. O'fi^tceAt' teA-wtcet uttZ not be

teAjntnated. Retpondentt -(^uAtheA. potnt out that the

decttton to deat ojtth the applicant uiat bated on the

itndA.n9t o-fi the SCOT u/htch ujent tnto the tnctd.ent thoutng

the appttcant aZto to be btximeujoAthy though IG, 8SF

Kathmt^ had. hetd. htm to be guttty only ^oa htt iatlune tn

the tupeAwttoAy Aole. The appltcant had conttnued tn the

Job aiteA. 1 993 only on account oi ca^e itled. and tntcAtm

OAdeA. obtained by htm Jynom the lAtbunal. And, theneioAe,

htt peA'(,OAma.nce appnattal between 1999-2000 wat

tmmateAtal. He hat been dttmttted now on account 04 the

mttconduct and gnawe laptet committed by htm tn dttchoAge
oi htt duttet, ujhtle being potted out IG, SSF SAtnagan,

ujheA.e he wat ey.peet.ed to be ateAt.. a.nd. cauttout, at the

tecuAtty oi the nation wat Involved.

13. to oM s^ound., tp the
. OA e seee^o^ mann&.t .^taJUns ihat they wete etthet
motteh^ oi . teco^ ot that the tmpusaeh ota,eh ho^ bddn

ii^aeh a«teh due ptpee^e, oi law add., did uot
dolZ ioa any intdLv&ntion by the TjUbunal.

V
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14. R&^pon.cL&n4: No. 3 - StcLte. 0'(t MaJxaytcUihtAn. - iuxve.

c.on-(iA.n&d t-heUA. aA.5Lifne.ntA> onty to the. wacatton o4 the.

o^'iitctat qLLOAteA. attotte.d to the. a.ppZtc.a.nt, aA> he. hoA

be.en dAAmt^^ed. iftom ^eA.\jtc.e {Thtt fAi o-(^ not muc.h

Aet.e.wa.nc.& aA> the. o-ppttcxLYit haA> be.e.n pnote.cteA agatn^t

e.vtcJA.on 0-6 the. o-if'^^tcMit. qujiAteAAi by the. tnteAtnr ondeA.

date.d 22.3.2001, ujhtc.h haA> be.e.n e.xte.nd.eA. titJL the -{ftnat.

dUApotiat. o-(^ the OA j.

15. In the neJotndeA., the a.ppttcxijnt hjaA> uondened at to

hou) he eoutd ha.ve been deatt u)tth Linden pnowtto to

Anttcte 311 (2) (e) uhen netthen teeuAAty State ujot

thneatened non had the a.pphtcnnt' t eonduct eome unden any

etoud. Recommend.attonA> ion actton und.en 311 (2) (bj doa,

atA>o ■{ta.utty. FuAthen, t-^^ the a.ctton o-f^ the o-pp^Lteant ojat

tnd.eed ■fiOLLtty, ujhy ujaA> no a.etton tahen a.-(tteA. the decttton

0-6 the Hon'bte Supneme CouAt tn 1994? Nothing had been

bnought out to .^hou that a.ppttea.nt' eond.u.et Mat In any

May pnejudlelat to the teeuAtty 0-6 the State.

Retpond.entt' uleu/ that du.e pnoeett tn ta.M hat been

metteuZoutZy gone thnough by the TntbanaZ, Mat Mnong.

The appZtcant Mat not .m.bject to BSF dAtetpZtne and.,

theneione, eouZd not have been deaZt Mtth by the SCOT

BSF. VG, BSF'4 neeommendattont ion tenintnattng the

-6eA.wtee.6 oi the appZtea.nt tnuohtng AnttcZe 31 1 (2) (b)

Mat tZZegaZ. Bettdet, the a.ppZteant Mat dttCAtrntnated.

agatntt tn eweny ttep. UJhtZe the appZteant' t eaAeen a.nd

eond.uct haue been totaZZ.y abowe boaA.d and ttAotght, the

netpondentt hawe not gtwen any eonttdenatton to the tame,
Mhteh Mat tmpontnnt. AZZ the potntt naJted tn the

AebuttaZ Mene bateZett and mottwated and, theneio-xe,
detenued to be neyacted.
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16. ShAA. G. V. Gup^ta., ^e.aA.n.&d Se.nA.OA. Advocx/Ate, ujh.o

appealed, (xtong u^Ath. Shxtx U.K.Rao oi M/.6. SaJzaa. & Co.

'(tOA. the appZteant ■(fOA.ee'(yLuCZy A.eAAteA.aAted the. p£,ecuitngyt

both tn the oaoZ and. u)AAAtten. .^ubmtA>x,toru>. The appZteajzt,

an. IPS O'it'fiteeAL 1 967 bateh, betoagtag to MahaAxiAihtA.a

eadAie and uho had, by hit^ u.nbZemtA>hed A.eeoAd o-(^ ^exivtee

ioA. 33 yeoA-Ai, aegattted htm^bet^, CAiedttabty both tn the

poAient eadne and. d.uLAA.ng eentALa.1 depLLtoAtton tn IB & BSf,

aA> u/ett aA> tn dtHteuZt .i>tattonA>, tthe Punjab & KdA>hmtA.,

hoA) been dAA>m2AiAied on 23. 1 .2001 , tnwohtng the puntttwe

poMeAA, undeA. paow2a,o to AAAttete 311 (2) (e) that, too

utthout. gtwtng htm any oppoAtuntty to explatn htA> eaA>e

and ujtthout -(fottoujtng the A.egutXitte pA.oeeduA.e ujhtch LuaA>

the pA.eA.ogattwe o-d ei/en. common CAtmtnatA. AccoAxitng to

Shnt Gupta, the appttcant belonged to the IPS and x,ubject

to the dtictpttne tn teAJv.6 oi AIS (D&A) RuteA, 1969 a.nd
•r

he coutd not have been dealt ujtth undeA. BSF Act and RuleA,

aAi hAAs tenuA.e ujtth BSF uaA only on deputatton boAit^.

PeA.uA>al O'ii the BSF Act a.nd RuleAt ujould cleoAily .6houj that

they ujeA.e not a.ppltcable to deputaAttontA,t Ithe the

appltcant. Sttll on the baA>t^ oi iajulty itndtngx.
A.ecoAd.ed tn the SCOI undeA. BSF Act & RuleA>, aeA^pondentA

have dAA>nuA>A>ed the appltcant ■(fA.om Aextvtce tn an tllegal
manneA..

17. In teAiriA. oi Anttcle 311 (2) (c) oi the ConAtttutton,
an tnqutA.y agatntt a Govt. .^eA.vant can be duApenAed
ujtth, ti tn the x,atAAiactton oi the PA.eAtd.ent. SecuAAty
oi the State ujtll be odveAAely aUected by holding A^uch
an xnqulA.y. In thAA connection, Hon'ble Supaejne CouAt
had ob^eaved that the A>atd ^atlAiactton x>hould be boAed
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on c^c.um^ta,nc,&^ hutw-lng a. b&cun^ng on ihe. ̂ e,CAJunJA,y o4 tke,

St£Lte. (Un^on InaUa. Batb^ SA.nah.i . AIR 7 995 SC

2043). TKe. a.ppiA.cji.nt not. a. .ie.c.LULtty AJ^k. at att. but

one. ujho ha^b be.en antnuybtexL u/tth. th.e A.e>i>pon^tbtZtty o-(^

PA.ot&ct.i.ng the. .^e.auntt.y o-(y a -ben-btttve. boAjl&A. State., on

account o4 htb e.x.ce.tl.e.nt tnach ne-cond. Pnovtbtonyb o^

AntA.cte. 31 1 (2) (c) could be. tn\/ohexL ujhe.n pnompt and.

tmmexLiate. action uoyb called, -^on tn the tntenetit o-(y the

-becLLAtty oi the State (Unton o-h Indta \I.b. Tul>btnain Pat.el

( 1 985 ) Supp.2 SCR 135). Hene the actU.on agatnbt the

appltcant ujat> beA.ng tahen a^^^ten ntne yean^. Obwtout>ly,

thene ua^ netthen ungency non tmmedMate nequtnement.

PuAthen, the above actton could have been taken ujhen

dJ^clo^une o^ matental on uho.be bat>tt> actton t^ tMJzen tA

oi .buch a -becnet and .benttttve natune that the nevelatton

utll ttt,eli a.iiect ttie .becuntty oi the State. But a^b the

i^ndtng^ oi the SCOT, on the bcubt^ d uhtch cLLbnu^t^al hat>

been ondened, have alneady become public knouledge and

that too long ago, uhcvt nematned on that count? Be^tdet,,

the Hon'ble Apex Count ha^, tn the coybe oi Balbtn SJ.r,ah

(^upna), enumenated dtUe.^&nt ktndyb oi ^ubvenbtve

acttvttte^ uhtch alone uould juybttiy Invoking oi Antbtcle

uhtch uob iound to have been

committed by the appltcant. The applicant'^ cobe al^o

did not iall utthtn the punvtexu oi the itndtng.b oi the

Hon'ble Apex Count tn A.K.Kaul.'^ rn^e j^upna) , uhenetn

uctton unden Anttcle 311 (2) (c) ucvb penmttted, H :the

matten nelted upon ion the decyUton to tenmtnate the

t>envtce^ ua^ too ^enbtttve to be declaned, uhtch

deitnttely uob not the ca^be oi the a.pplteant.
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IS. Fa.c^fc-6 0-6 t-hie. co^e, bA.ou.ght. out on. A.e.c.oA.ctt, ujouAd.

ct&OAty yihou that the. appZtcxLnt ujat netthe^n. the.

OA.Qantte.A./te.ajie.A. o^ the AjitdLtng poAty. Noa. dtd he ptan.

OA. 'iupeA.vtte the opeA.atton.. The tame u/at OA.gantted by

the DIG and the Command.ant on 24.3.2002, the A.etuttt

whtch ujeA.e theA.ea^teA. A.epoAted to htm and he bA.ought the

tame to the tentoA. petttont and. that too tn the pA.etence

the DIG. He had. otto dtA.ected that two o-(S the petttont

appA.ehend.ed be hand.ed oweA. to CPRF. LateA. on, at he came

to Iznow that the detattt o-j^ att the aAttct,e.t A.ecoveA,^d

wetie not -(^utty ^utintthed, he had dtA.ected the .DIG to

tnqutA.e tnto the tame and -(^tte a A.epoAt. Thtt ̂ act tt

admttted by the A.etpondentt themtetuet. He had otto

dtA.ected the A.etentton o4 the A.ecoweA.ed aAttcJtet tn ttie

0'(f^tce tttet'}^. Eettdet, he had oAdeA.ed. on 1 .4.1992, a

SCOT whtch wat hept tn abeyance onty on the cLOiectton oi

the DG, J&K and. o^ DG, BSF, who utttted the attea two da.yt

tateA.. Thtt woutd thow that he had acted pA.omptty and

had ex.eA.ctted htt tu.peA.wttoA.y -(^uncttont pA.opeA.Zy.

TheA.eioA.e, the aZZegatton that he wat gutZty oi tnactton

■f bateZett. The A.etpondentt' chatige that, he dtd not

wtttt the tpoAt oi A.ecoueA.y o-f, atmt and otheA. aAttcZet,
hat no A.eZewance at he hnd been onZy tn^OAmed about the.

A.atd onty aiteA. ttt tuccett-(iaZ compZetton and htt vtttt

to the tpot at tuch a Zate ttage wouZd onZy have bee.n an

exeA.ctte tn iuttZtty. The change that he had not

tntttaZZed. the communtcattont/ZetteAt necetved aJUo doet
not amount to much, at he had tntttated actton on aZZ the

potntt contatned tn thote communtcattont/ZetteAt.
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19. The. SCOT oA.d&A.&d onty to de.cLt uitth the.

cLU>c.A.e.pajn.c.y tn A.&^pe.c.t o-(i n.e.c,o\je.n.exL tte.rrub a.n.d tt^ te.Ajru>

oi A.&'if&^e.nc.e. dtd not to a.ny aMe-g&d b^&a.c.h oi

.{>e.cAJL^Ltty, e.^pe.cMiZly by the. CLppttcuxnt. DIG, BSF ha.d

n.e.c.omme.nded. that. the. tnqutn.y be. cLU>pe.n^e.d utth ^n the

co^e oi the o-ppttcxint onZy on aeeount oi the dtiiteiLlty

to get the uittnet^ a.nd not on account oi .6ecuAtt.y o-f,

State. It -it aJi^o pe^ttnent that DG, BSF'-6

A.ecommendatton uoyt otto {iOn. action undeA. AntA.cZ.e 311 (2)

(b} and not 311 (2) (cj. That betng the co^e ioA. the

A.e.^pondent^ to tnwohe 311 (2) (c) and that too a^^teA. ntne

yeoAyii utthout any cuddtttonat .^u^-ftactng dunA.ng the

tnte^-ventng peAtod ua^ tndeed .iittange.

20. Ewen uihtte admtttA.ng, ujtthout acceptA.ng, that BSF

Act^ and Rute.^ wa-ie to be the baA>t^ {tOA. the SCOT, tt It

.6een that the .tajne dtd not ad-hete to the pAtnctptet o^

natuA.at. Jutttce. The statement oi DIG, BSF and

Commandant 1 16 Bn and the A.ecoA.d. thetA. mutuat

CA-o^^-eyamtnatton A.etattng to htm uete not made awattabte

to htm. Thtt had .^eAtoutty tnteA-^f^eA-ed u/tth the

appttcant' .6 cote, at tho>!>e tujo o-(i-(itcett had mad.e

aZtegattont a.gatntt htm to .i,ave thetA. ou/n .6lztn, a mattet

duty noted by IG (PeA..^onnet) tn BSF HeadquoLAteAt at ueZZ.

Bettd.et., the appZtcojnt. uiat ditCAtmtnated agatntt tn that

the DIG and the Commandant tuho uete AetponttbZe I,oa the

pZanntng and eyecutton o-(t the aatd uiete It^ued -fihow caute

nottcet undeA. RuZe 20 o^ BSF RuZet to eypZatn thetA. cate

u/htZe the appZtcant uho ujot not a parity but onZy the

^upeA.wItoA uho uat tn-f^OAmed about the Aotd a^teA. ttt

compZetton, hat been deaZt utth und.eA. AAttcZe 311 (2)

(c). Such type o-^ an actton hat been ■{^Aouned upon by the
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Hon.'b^e, Su.pA.e.me. Cou/tt, 'in. t,h.e. co^a o-ii M. RcLphjCL\j&Zu. i/>6.

Gov-t. oi, A . P. & Ano^h&A., 1 997 SCC (L&S) 1143. FcuUthe.^,

t-he. a.pp.LLc.a.n.t. ujoyi, d&aJit. oj-Lth. on ih.e. o-ff e.xd'.^aneoLL4>

c,on.6Ajl&A.adU.on t,hxLt h.o7LcLins A..npuA^y a.9aA.n^t, hAJV ujouutd. hjxwe.

cLdw&yv6e. ^n t,h.e. c^ollaA. cax6e-6 AnAAAaA.e.d CLgoAn-itA the.

DIG and the. Commandant. Ee,A>tde,A,, chayige,^ agoyinAit the DIG

uie^te. ^OA. moA.e. yieAA,ouA> yeX the. pe,natt.y handed, dovjn tn ht-i

eoyte ujo^ Aemowat, ujhtte tn the ea^e o-() the apptteant tt

(jjo^ dt.6mt^.6ai.. On the ba^t^ o-^ the ̂ aet u/hteh emerged

^Aom the SCOT, the appJLLeant a-i^teA. ntne

yeoAAi. Dti'f^tcuAty tn getttng the itjttne^t dey6CAA.bed by

the Ae.yipondent>i oA) an exeuAe uiaA onty a AUA>e oa aJUL the

mateALtat uttneA>A)eA> ujeA.e BSF peAAonnet and pAoeuAttng theyiA.

attendance uouAd not ha.we pAeA>ented any pnobtem. And

none o-^ the thA.e.e etwtttc u>ttneA>teA> ujttneAyteA had depoAied

anythtng agoyinAt htm. FuA-theA., the Hon'bte Supneme CouA.t

tn the eaAe O'K Unton o-i^ Indta Ua>. 3. Ahmed, ( 1 979 ) 2

SCC 286 had hetd that negttgenee tn cUAehaA-gtng o-^ dut.y

ujoutd not eonAtttute mtAeond.u.ct. unteAA eonAepueneeA

dtaeetty attA-tbutabte to negttgence u/outd be A)U.eh ola to

tAA-epoAXLhte on the AeAiittant damageA ujoutd. be a>o heawy

that the degnee oi autpabtttty ujouZd be veny htgh.

ChangeA agcLtnAt the a.ppttcant one o^fy much teAA gnawtty

than thoAie tndteated above and they eoutd not, theneione,

have bAought on htm A>ueh a heavy punAAhment oa dAAmtAA,aJi.

ReApondentA' ptea and expZanatton that the AeoAon ioA

thetA deZa.yed aetton aA.oA>e on account, oi thetA deicAence

to the Judtctat ctemency gAanted by the TAtbunaJL and the

Count ujoA oi no A,tgntitcance oa the Hon'bte SupAeme CouaX

had, ujhtte uphotdtng on 10. 1 1. 1994 the TAtbunat.'A> tnt.eAJjm

oAd.eA dated, 9.9. 1 993, Aipect^tcOytty peAmttted. the

AsApondentA to conttnue utth the dtActpttnaAy
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p-toc.&&cLLnQ'6, llklcL&a, Z/iuj. R&y&poncL&Ytt^ ne,&cL

not, hcLwe. ucLtt&d, ntn& y&CLtt Oyti th.e,y hnd. done,,

Fubnttie,^,, tn \jtejuj o^ the de.cJ^ton o-^ th.e Hon'bte. Supnejve

CouAt: tn Mohitnde,A. Stnoh, Gttt \Jt. Unton o-h Indta., (1 978 )

2  SCR 212, a.n oA.de,A. maxLe, tn the, exe>TC^a O'fi ,6tcitLitOAy

pouj&At hjcu> to be. te,ttexL onty utth. A,e,i&Ae,nc,e. to the,

A.exiybon>t gtwen the,A.eA.n. The, cLppttcxLnt't A.e.c,OA.d a.'fpte.A. 1992

hcui aJLiiO be,e,n ^0ut,6ta.ndtng/U&A,y Good' and he had tn ̂ acxt

been promoted at Addt. VGP tn Oetoben, 1997. The

tmpagned OAde^n. eoutd not have been tttued agatntt the

appttcant tn vtew o-^ htt dttttnguLtthed AeeoAxL. In vteu)

the above, the tmpagned aetton agatntt the apptteant

uiat ^auULty, mata -{ttde and tnA-egutan and thoutd be tet

attde, pZeadt Slvtt Gupta, tea^ned SentoA. Advoeate.

Be{,oAe conetudtng, ShAt Gupta otto tpeet-fyteatty ttated

that the enttAe pAoeeedtngt have emanated -^Aom the

mata ̂ tde,t o-^ the VG, BSF, who wat agatntt the appZteant

■fiAom the veAy begtnntng and had ttAuefz agatntt htm at a

potnt eonventent to htm. Thtt wat done by htm tn an

tlZegat manneA and tt, theAe'f^OAe, de,teAved to be

tnteA^eAed wtth.

21 . Gate o-fi the Aetpondentt have been eanvatted wtth

equal eonvtetton by ShAt K.K.Sood, learned Addtttonal

SottettoA GeneAjal a^t^t^texL by S/ShAt A.K.BhoAdwaj and

NeeAay Jatn. AeeoAdtng to them, the applteant hax, been

cLLiimtt-hed ^Aom .^eAvtee pAopeAly and eoAAeetly, tn teAmx>

o-(f AAtuele 311 (2) fcj o-^ the Con^tttutton whteh

authoAt,i>ed the PAe^tdent oa the GoveAnoA to dt^pente wtth

the tnqutAy ti tn the tnteAe^t o^ the .teeuAtty 0-6 State,

tt tx, ielt not ex.pedtent to hold the tnqutAy. In teArrt

o-(f tht^ pAovt^ton, .ieeuAtty o^ the State gatn^ pAtoAtty
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^ P.e4e..ed ̂ o ^ ̂ ExpecUert^'
m&aru, ^a.d\ja.rvta.9e.ou^' , ^b&n&iA.cMiZ' ,

>^a.otx.ca£'. in thA^ co^ext, exp^e^^^ort^ (^) Me^e^r,
oi the. ^e.au^y oi the. State., (ttl ^att^iacXton d the.
P^^tdant, (ttt) ^Kpeht^nay and (tu) ̂ cope o^ JudJ.cU^
^^ute^ i.ou.m have, to be. a>cptatneh. Uhan^v^ the. me^e

o^ a ch^se aU^cX^ ^aau^y oi State.,

P^^td^nt ca.n utthho^ the. tnqut^y. The. s^a.vtt.y d any
uj^ong aommttteh uouZd, de.pe.nAtng upon the. a^e.a ujhevte. tt
uja^ c.ommttteh, uho aommttteh tt and agcUn uhorr, 2^ u;a^
c.ommttte.d va^y. ^

:Um^, a u^ong ujoutd hav& JLtmtteA appttcxLtton hut tn a
.6e.n.6tttwa bond^ Stat:e., tt uould hnve. an e.Ue.ct. on the.

tnte.^a^t oi the. ̂ ^cuuUty oi the. State.. A ^tngte. t^^ue,

CU, potntexL out by the. Hon'bte. Sup^e.me. Count tn Kt^hxzn

Mnhnn B&h^n U.6. Sta^^ d Ee.ngat, AIR 1 972 SC /749

may aiie.ct tauj ant onjde.n, pubttc. on.de.n. and. ̂ e.c.untty oi
State.. Whtle. tn the. itn^t two co^e^, cLUcto^un.e. i^ouZd be.

pe.n.mttte.d and tnqutn.y aouZd be. held, tn the. thtnd ccw>e,

<? u)hen the. tajLge.n. tnte.n.e.^ oi the. ̂ aauntty oi State, t^

aiie.cte.d, the. .^ame. cannot be. held. In ̂ uch a ca^e, the.

pA.e^tde.nt uould con.ne.ctly utthhotd the. tnqutny and the

4ame cannot be called tn que^tton. The above h£U> been

ex.ptatned iunthen. tn the cxu>e oi Tul^t Ram Patel (^upnaj

to the eiiect that the "Pottce Fon.ce ^tancU veny, much on

the .iiaume ioottng c^6 a mtlttany on. pan.a-mAlttan.y ion.ce ion.

tt t^ changed ivtth the duty oi matntatntng taw and onden

and publtc onden and bneache^ oi dt^ctpttne and the act-it

oi dtiobedtence and tnntubondtnatton on the pant oi the

\
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oi Po£2,ce Fo^ce Mnnot be viewed wiid ieii
Suavity ibeb aeti bd the podt b4 t*i^ membeii b-6
;the mUAXoA-y on. pcLn.a.-mUJA.CLn.y ^o^ce^".

22. S(vU^ia.c.tA.on oi the. P^e.^td.e.rvt ^&ie.n.n.eA tn pn.owt^o to
fKAJttcJie. 311 (2) fcj ^ ".oi ci^comicvabed by a.ny

aondttton. No tnaoA^y ̂  ̂o be. moAe. by the. P^eiideni in

tht^ n.e.9CLn.d. It not Ju^ttitaJote. tn the. absence 0.6
wa£a itde.. ThU. uouZd be. only the. ̂ ubje.cXtve. ̂ <vUt.ia.otton
ujhA.c.h m^ru> the. Vne^e.nt.'^ wte^^ on. pencepiion ̂ u.ppon.teA.

by ^ome. maJte.n.laJL on necond and, th&n.e.ion.e., n.e.c.oA.dtn9 oi
ihe. ^&cu>on^ ioA. ̂ oAA^iacAton ion. neac/Ting a paAXtauZan.

aoncJLv^ton tt not ne.c.e^tan.y. kt ̂ houn by the. Hon'ble.

Ape.x. CoLunt tn A.K.Kaal'-^ aa^e. (.Aupna) "^att^iacA>Lon may

be. aWued aA, a^ a oi tnionjncvtton neceioed

by the. Gowe.^nme.nt about the. bn.eujtn9 dan9&n. to the.

inieneii on. the. .6&c.antty oi the. State, and Ithe. ' matte.n^.

The.n.e. may be. othe.n. iaatont uhtch may be. neqoined to be.

c.on^td&n.eA, u&tyh&d and bntanc&d tn on.de.n. to n.e.ac.h the.

^e.puAttte. ^att^iactton vjhtle. holdtny uhethe.n. an tnqutn.y

ijjouJtd be. e.x.pexLte.nt on. not. Rexiton^ ion. .6att.^iacJ:ton

A.&ac.hed. by the. PA.ettde.nt on. Gouetnon. und&n. ctaute. fcj

cannot, thet.e.ion.e., be. A.e.qutn.eA to be. nccondad A.n the.

onxLet oi dttmtt^aJi, A.e.moval on. A.e.ductton tn nxLnh non. aan

they be. made, pabltc.". aln.e/ady potntexL out, ex.pedte.rt.c.y

cnn be. c.onttn.uexL oi pA.acttcn.b.dtt.y on. pn.opn.tety at the.

c/ite ma.y be..

23. Scope, oi y.udtctal A.e.wt&uj oi a de.cAtton tatzen by the.

pA.ettdent tn tetm2> oi Anttcte 311 (2) lohtle. dJtmt^^ny an

tndtwtdual tt uety Itmtted tn that the Count hat only to

.i,atAtiy ttteli that then.e tt ̂ ome matentat on n.eeon.d
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e.nough. t,o d^p&n^e. uj-Oth t.h,e. p-iow^^orui o-^ An.tA.(iZe. 311 (2)

ujh^a ^e.moW'ln.g/cLL-i>rrU^^'Ln9 o-n e.mptoye.&. li tine. c.AA.te.nta.

ZoaxL doujn by the. Hon'bte. Ape.x. Count tn the. c<i-6e oi EaZbtn

Stagh [^upna.] hcu> be.e.n iottoMexL, nothtng ^unth&n ne.mabtn.eA

to be. -6een. Re.^pon.d&rLt^ hoLwe, a.ct.eA. cLc.c.ondtn.gty and

nothtng ujcUi ^unth&n ujoyt cx3Jtt.exL ^on, .^tate.^ the. tennne-d

A. S. G,

24. Count o-(i Inqutny unden BSf AcA. bJO/it onJiy a -(jacbt

'(ftndtng e.x.e.nc.t^e. aJztn to an tnwe^ttgautton and tt -c-4 not

(btnc.um-&c.ntbeA by ttrnttatton on adhen.e.nc.e. to pntncApte.^ O'^

natanat Ju^ttae.. A pe.n^on '^ummoneA -{^on the. SCOT ne.ed, not

be. totd that. he. t^ unde.n the. ctoud. Rute. o-{} te.^ttmontcgt

c.ompbbt.6ton.^ Jti aJLiiO not ojttnactedL. OnZy ujhe.n a p&nton

e.xxurU.ne/i tn SCOT ti, uJCttmateJCy tntexL tn c.ount mantJxUL,

pntnctptet o-(^ natunat. Juyittae. get attnacteA. Non-^uppty

o^ SCOT pnoc.e.e.dtng^ on '(,tndtng^ cxiJUb^e. no pne.Judtc.e. a.nd

e.we.n bjhe.n a pennon t^ .i>ubye.ct to BSF Act, he. t.6 not

entttteA to a copy (Shtw Pnaha^h Pande.u C.B.I. 2003

( 1 ) see 492 (SC) ). In wteju/ o^ the. above., nettajnce. ptaceA.

by the. te.anneA coun^et -(^on the. appJttcant, on a numben o-iS

ccL4a-6, t.^ o-^ no ab^^t.6tanc.e. to htm. Ee..6tde.^, one. ujnong on

mt^tahe. cannot gtwe. nt^e. to a pne.ceAe.nt. Tujo dti'iie.ne.nt

pe.n^oru, cam be. dexitt utth dti-f^en.e.ntty. Pntnctpte^ 0-6

e.guatAt.y e.n\jt^age.d unden. Anttcte. 14 t^ a po.l6tttwe. conce.pt

and cannot be. e.n^fionceA. tn a. ne.gattwe, manhen. One.

■itte-gattty cannot gtve. nt^e. to any ntght '^on anyone. -(yOn

betng tne.ateA tn the. .itmttanty ttte.gaJt mannen. Equattty

beione. taw doe^i not me.an that the. be.ne.itt oi a. u/nong

de.ct.6ton gtwe.n to one. pennon can ionm the ba..6t^ ion

extendtng the ^ame to -iome othen.6 (State oi Bthan \J.6.

Kame^hwan Pna^ad & On^. . SCSLJ 2000 (3) 1 1 78, Gun.6hanan



o

a

{31}

S^riQh. & 0A.-6. NVMC & OiKe^, 1996 (2) SCC 459 and

S&oi&tayiLf, JaA,puyL Dew&£opme.nt Aatho-tZtw, JaJ^puA. U-6.

VajjJLt, JaA.n & , 1 9 97 ( 1 ) SCC 35). FijUit,h.&A.,

14 ujouuCd appJty onJty uh.e.n 'Lnw-lcLLou^ cU^OAMTvincutZon

meX&d oat. to e-qaa^C^ ajnd .iitrrUJCaAJiy c.tA.c.um^tanaexL, uitthoiJLt

any AXLttonaJi battt oa. A.eJtatton^htp tn thiat be.haut'f) (State,

o^ HcLA.yana & OA.t. Ut. Ram KamoA. Mann, 1 997 (3) SCC

321 ). B&ttd&t, tuo aath.oA.ttte.^ dexLJttng utth. ttie, c.at& O'^

two p&Ayton^, tabje.at to two dJ^atpZtne^, cxi.n come to

dt^^eA.ent and ewen cont.A.adtctoA.y concZattont and yeJ:

paatty may not be awatZabZe to gtue A.eJLLe-ii to tome one

eZte. Th.e decttton to tnwohe AattcZe 311 (2) (b) oa. (c)

tt atttmateZy the pA.eA.09attwe OiS the competent aathoA.tty

and any A.ecommendattont otheAJwtte by a JantOA. membeA. o^

tta-ff-fi tt tmmatetitaZ. TheA.e'(yOA.e decttton taken to tnwoke

kAJttcZe 311 (2 ] (cj cannot tn any way be treated at

tZZ.e9aZ.. ShAt Sood potnted oat that the tcope o{^

JurLtctaZ A.ewtew tt wetiy Ztmtted. tn A.etpect o^ oAdeAt

andeA. AA.ttcZe 311 (2) (c) and none oi the

conttnyenctet/QA.oandt -f^oA. tnteA.^eA.ence engA.a'i^ted., tn the

catet ctted, dtd not exAtt tn the pA.etent cote and the.

decttton tn SaZbtA. Stngh' cote (tapA.aj tqaoLA.eZy pA.otected

the A.etpondentt' actton agatntt the DIG and Commanda.nt.

andeA. AattcZe 311 (2)(b). FaatheA. actton tntttat.ed

agatntt them andeA. AattcZe 311 (2) (b) dMi not vttMite

the actton taken andeA. aattcZe 311 ( 2) (c) agatntt the

appZtcant.

25. The appZtcant had. enjoyed, a jadtctaZ cZemency by the

tnteAtm OA.deA. dated 9.9. 1 993 poxS-^ed by the TAA^banaZ tn OA

1430/1 993. UJtth the /^tna.Z dA^mt^^aZ o^ the OA on

13. S. I 99 9, the tnteAAjv OAdLea ^tood dtZuZed and OA.deA.
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A.&^t^aU,rLlng t-he. A.&^ponde.rLt^ 'fi-n.om taJzA^ng CLcJAion. undeAL

cLAJ>Lc^e, 311 (2j (b) got, -n.&wtu&d. ThitA> uicLt -^a-^-n-^o-^cad by

the. de.CA.A>ton o-j^ the Han'bZe DeZht Htgh CoLuit dttmttttng

LOP-5 1 56/1 999 ,-{tt£.ed agcLtntt dt^mtttOyt OA-1430/ 1 993.

TheAie/yOA-e, the ,n.eAipon.dentA> eoaZd ha.ve eonAiecAJty to-hen

CLetton iind.eA. AAAttcJLe 311 (2) (b) the Conttttutton.

TheAie ujoui, no Zauj, uhteh pn.o\/tded thcut nepont o/t tJhe /icnet

itndtng tnquAAiy eond.uc.ted. undeA. 8SF Rutet ennnot be uted.

agcUntt the a.ppttea.nt. In ia.et, the ncubto o/, the

deettton tn Ru^hpa. Dewt Jcutla. M.L. UnHhnt.inn (JT

1987 (2) SC 299] tt Jutt the oppoAitte. Menety beecuxte

the CLpph.Le<i.nt tn'Cttuted cLetA.on ugcLtntt htt tubondtncLte he

eunnot etuAMi thut he ujCLt tnnoeent. ShAA. Sood tndteojt.ed.

thxLt the cLppZteant' A> ptea. thut theue ujui deta.y on the

poAt oi the netpondentAb tn taJztng uetton ugutntt the

upptteunt und thut ut muny ut ntne yewtAi huwe gone by tn

between, tt oi no uwutt to htm, aA> the uetpondentA, hud

hetd thetn ha.nd onty on ueeount oi de/^eAienee to the

etemeney gnunted to the upptteunt by the Tutbunul white

-Uttutng the tnteAtm oudeA duted 9.9. 1 993 tn OA-1430/1 993,

Aiten the cLUmt^A>at. oi the OA und oi the Uutt Petttdon on

6.9.2000, onty iouA monthA> wene tuhen by the ueApond.entA,

to t^^ue the tmpugned oudeu. Thut theA.e wut no deta.y

whuttoeveA. on the punt, o/, the A.etpondentt und. the

upptteunt eunnot ut ult teeh uny beneitt on the gA.ound o/^

utteged detuy. OA deteAi/ed to be dttmttted, betng beA-e^t

oi uny meAAt UAgued Shnt Sood, teoAned ASG. Thtt wut

aJUo A.etteA.ated tn the A.etpondentt' WAttten tubmtttton^.

26. In htt A.epty to the WAttten tubmltttont, the

upptteunt potntt out that theA.e weA.e ciutet tn whtch BSF

oUteeAA, ueA.e ahunged ioA. muAdeA. oi a. mjjrtben oi

I
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KoytihmOtA^, t,h.e. c.hxiA.gexi O'^s^'Lc.e^nA) we^e (LoxjJJi uj-Lth

unde^..^he. nonjmaJt dJ^cJ^pJU^noA-y/c^^Ajm^ncLt p->toc,e,exLLng^ and

not-'^j-dnd&A. A-^vtlc^e. 311 (2), ujhUch. hjcu> be.&n. Znvofz&d. to

punt^h. hAjn. pA.oc.&&cLcng'^ o-^ the. SCOI, uihtc.h -(^o-tmed. the

bay6t>t oi the tmpagned onden, hcLvtng become aZneojdy pubttc.

hnoijjtedge, tt eoatd hawe been yi>tated that cLU>c.to^uA.e

theneo^ ujooJid be pneyudtcJMJi to the .i>ecujntty o^ the State

OA. eKpedtent. Veet^iyton o-(^ the Hon' bte Su.pA.eme Count tn

the cxu>e o-iy Kt^han Mohan BehA.a (^upA.a) A.e^LLed upon by the

Ae.^ponjdent^ ua^ tAnetewant, the ctA.eum^tanee-6 betng

dt^^enent. The apptteant not hawtng eommttted an.y act

pA.ejujdtctaJt to the .6ecuntty 0'(^ the State, the -impugned

oA.deA. Luan, ■(yautt.y. PA.e^tdent'-t -iott^-f^actton ujan> open to

yucLLctaJL Aewteu and the A.e-i>pondent-6 at-tempt to tnte-A.pA.et

the dect-iytonyt tn A. K. Kaut. EatbtA. Stngh'-i ca^e tn

thetA. -(tawouA cannot heJCp them. Punthen, aL-{> -thoujn tn the

dectytton-t o-(i N-iA/nat KumaA. Va-^ Eanu/an U-b. State o4t Ue-ftt

Eenga-t {I'm LAB IC 628 and Ttha-nam Ehan MoA.e t/-5. State

o-h MaJha-AU-ihtAXL & Qa-^. ( 1982 (3) SLR 387 ) the act. oi a.

pubtc autho-ttty, t-f, -it t-i unnea-^onabte and not tn good

iiotth OA. ba--6ed on -iA.A.etewant con.6.id.eA-atton-6 ca.n be

tnten^ened uj-ith. In the ca-^e o-f^ the appt-tca.nt, -it uoyii

ex-pedtent to hotd the tnqutA.y. UJhtte the -tuHtctency oa.

otheAW-U>e oi the maten-iat cannot be quex>ttoned, the

tn-f^enence dnaion theA.e-iiA.om t-6 centa-tnty open to judtctat

A.evteuj. It t-i, uj-tong to ^ubm-it that SCOI p-ioceedtng-6 can

totatty owentooh pA-tnctpte^ o^ na-tuna-t Ju6ttce.

Appttcant de-fytnttety not tahtng the ptea that an

-cttegat-Lty comm-ctted. bene-(y-Lt-Lng -fiomebody -iihoutd be

extended, to h-im (x-6 ujett. H-i-6 ptea loat onty that he

.^houtd. at-iyo be tneated. ia-iAty. In the cate o^ DIG, 8SF,

deta-cted pA.oceedtng-6 u/e-A.e gone thA.ough and -it ca.nnot be

i



o

{34}

t,h& c.onie.ivtlon oi t,h.e. A.e^ponde.n4>t thxvt the. pLLnt^hment

tmpo^e.d on. htw ujo.-t ojA.ong o-r t^egLLtoA.. ^u.ch, the.

Ae.^pon.d&nt>^' p-i.e.cL.6 hoLwe. no boyiit^. Se.^tde.^, both tn the

eoyte oi the a.ppltea.nt and the DIG, the dt^etpttnajiy

authontty ua^ the .6ame and, the.A.e^^o-t.e, to .^tate that two

auuthonttte^ii ean tahe two cLL'(y^eA.ent -Ltne^, an

unaceeptab^e ptoy. Ontgtna^ deet^ton o-(S the ne^pondent^

taJzen po-i>^tb£.e ajt the htghe^t tewet uja^i appanentZy to

deaJL utth the appZtc.a.nt tn teAJV.^ o-f, AA.ttcZe. 311 (2) (b),

uihteh ha^ been .{,u.b.6equentZy changed, to tnwohtng

AnttcJte 311 (2) (a). AppZtca.nt, a^t hayi> been potnted oat

eanZy, ua^t not -iubject to the pnocedane RSF Act and

RuZe^ tn dt^ctpttnany matteA.^ and even otheAwt6e, when

the SCOT, wcLi -^e-t tn motton, he hjod. aZnexudy been

nepatAAJited to ht4 panent OA.gant^atton - MahaA£a6htA.a

PoZtce and woA, Zta.bte to be deaZt wtth onty anden AIS

(D&A) RuZeAi, 1 969. Respondents) attempted ex.pZanatton on

the aspect o^ deZay was tenaous and ansatss-iiactoAy, tn

vtew o-{, the {tact that as '(^asi bach as tn Novembesi, 1994

ttseZ-(y, the Hon'bte Sapneme CooAt had., whtte uphotdtng

the tntestm OA.deA. Is^iued by the TAsbanaZ tn OA-1493/93,

peAJvttt.ed the A.espondents to go aJh.ead wtth the

pA.oceedtng-i, agatnst the appZtcant tn accoAd.ance wtth Zojuj.

It t.6 netteAoted by the appttcant tJiat. the d.ectstons

A.etted apon by the respondents duAtng thetr pteadtng.{, d.o

not at aZZ as.^tst them. OA, tn the ctA.camt>tan.ces, .^houZd.

be aZZowed wAth A.eZse/^t) as pAa.yed by htm, pteads the

a.ppttcant..

27. ShAs Nstsn TambwehaA., teamed coanseZ who appeaned.

/tOA A.espondent No. 3, State o/^ MaJharashtAo., .stated ttiat

the appttcant'^ case was dLtA.ected onZy agatnst
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A.&^ponde.nt^ 1 o-nd 2 a.nd t-hiat t,h.e. T-^bunaJ. had cLt>ie.ad.y

gA.arLt.eji the. appLtaarit. agatatt htt a^JLtm agcLtritt

utthejii the app^cjurit '(^A.om the o-^i-f^tetaA. quojitejit ttZA.

the dttpoJioA. o-^ the cjate. LeoJined eouateA, ttated that he

had, theA.e'fiOA.e, nottng ^ujitheA. to add.

28. Ue hawe weJty cjULe^uAAy deZtbejiated upon the atvoA.

eontenttont and hawe gone thjiough the OA.aA. yiubmttttorus

and the ojAdtten pteadtngt by the eontetttng paAtAet. We

hawe oAto gone thjiough FtAe No.CAT/A£Ad/JA/9-A

/2003/TR-94/20366 o-i, the MtntttA.y o-f, Home Aii-iiOdjit made

awaAAa.bte ^oa. oua. pejiu^aA by the Aeojined Ad.ddttonaA

SottettoA. GenejiaA.

29. Undttputed. -(fO-et^ Aeadtng to the '^tAtng o-(^ thtt OA

ajte that the appZtcant, an o-^iJ-^ce-r, ujho beAonged to the

Indtan PoAtee Sejtwtee (IPS) o-^ 1 967 Batch o^ Maha/iathtA.a

cadJie, had vuoA.hed on CentA.aA deputatton to BoA.deA.

SecuAtty PoA.ce (BSP) ujheA.etn he uat tejiwtng at IntpectoA.

GeneAoA o-(^ PoAtce (KathmtA.) tn 1992. PoAAouitng a A.atd

OA.gantted by one o^ the BSP BattaAtont, tn the chajige tn

Match 1992, ujheA.etn a 'f^ejuj teAtoA.jttt u)ete appA.ehended and

a  quanttty o-f^ atmt and ammunttton ujete A.ecoweA.ed,

compAatntt about a '(^eu) tAteguAojitttet commttted tuA.-(^aced

Aeadtng to the tetttng up o^ a SCOT undeA. the BSP Act aad

A-uAet. In the tnqutA.y, the InqutA.y 0-^-^tceA. had made

ceAtatn adweAte A.e-{^eA.encet among otheAt to the appAtcant.

PA.oceedtng^ pA.opo^ed to be tahen theA.ea'f^teA. agatntt the

appAtcant ueA.e yttaAAed. by JtudtctaA tnteA.'(ieA.ence o-^ the.

pAtnctpaA Bench a.nd the Hon'bAe SupA.eme CouJit, but utth

AtbeAty betng gtwen to the A.etpond.entt to go ahead u/tth

the pA.oceedtngy6, but ybtttctAy tn accoAdance ujtth Aau).

The appAtcant had, tn the meanu/htAe, been A.epatAtated to
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hA^ paA.&n.t cad^e uheAie. by hyU, good peALioA/nance, he. ea/i.ned

pA.omotyLon Addt. DGP. Houje.weAi, on. 23/24. 01 . 2001 , by

the tmpu.gn.ed OA.deA., he hxLA, been cUtmttted ^nom teA.WA.ee,

by the Pnettdent, tnwohtng pA.owtto to AAAttete 311 (2) (c)
0-6 the Conttttutton.

30. The- tmpagned OA.deA. A.eadt cut betou:

"No.16013/37/93-IPS.II
GoweAinment o/^ Indta./BhxLA.CLt SoaiIzcla.

MtntttAiy o/i Home A-fi-ftCLttt/GAych Mo-ntAicLto.yo.

New Vetht, dcuted 23 Ja.naaAi.y, 2001.

^JQ

ORDER

To

ShAyl y. S. JcL/iO., IPS (MH.67)
Adbdt. VGP,
GoweAinment o/i McLhcLA.ay6htA.a.
MumboLt.

[OheAiexiyii the PA.eyiitdent tt tntyLt/jted
undeA. tub-etoLUyie (e) o/^ the pA.owtto to
Cytojuyte (2) 0-6 Anttete 311 0-6 T.he
ConyiAtttutton thaut tn the tnteAiett 0-6 the
teeuAitty o/t the State tt tt not ex.pedtent to
hotd an tnquyiALy tn the eate oi ShAyi V.S.
Jaia, IPS (MH:67l.

2. And wheAteat the PA.ettdent tt taJitt/fted.
that, on the battt o/y the tn^oAJvatton
awattabte, the acttwtttet o-^ ShAt V.S. Ja/^a
aAie tueh at to waAiAtant htt dttmtttaZ. -f^A-om
teAiwtee.

3. AeeoA.dtngty, the pA.ettdent heAieby
dttmtttet ShAyi V.S. Ja/^a, IPS (MH:67) /yA.om
teALwtee wtth tmmedtate e/^^eet.

4. The PA.ettdent /fUAtheA. ondeAt that tatd
ShAyi y .S. Ja^a. wttt not be entttted. to
eompoLtttonate attowa.nee eontequent upon hit
dttmtttat.

(By OAjdeA. and tn the name o-fi the PA.ettd.ent)

Sd/-

(  R.K. MITRA )
Deputy SecAietaAiy to the Gowt. o-^ Indta
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VcLt&d, 23 JcLn.UjObn.y, 2001
No. 16013/27/93-IPS.II

Copy io:

1. Th.& ChyLe.-(y Se.aA.&ta^y, Gow^. o-(^
Mahcuiaui^hAXL, MumbaU. uj-uth. a. ^paA.&
c.opy. It. .^e.qu.e.^t&d thicut tht^
o^de^ may be. -fie^v/sd upon SHaa. V.S.
Ja^a, IPS {MH:67} undeAi due
aebnou/Zedgement. and the tame may be
tent to thtt Mtntttay ^on neeoad."

31. The appZteant hat ehaZt.enged the tmpugned oaden at

tttegaC, on at many gaoundt at potttbte, aJih o^ ojhteh

have been totally eontetted by the netpondentt. Some oi

the gaoundt aae otto ovea£a.pptng. Some oi the mone

tmpontant oi the gn.oundt would metiA^t detailed

examtnatton, tndtvtdua.lly, whteh we paoeeed. to d.o T.n

tueeeedtng panagaapht.

a) Applicant hat pleaded that he had an unblemtthed and

dtttlngutthed n.eeoA.d oi tevtvtee throughout hit career,

which enabled him to rite to the level oi the Ad.dl.

Director General oi Police and, thereiore, on the batlt

oi a tingle, alleged iallure oi tupervltlon, which

related to 1992, he could not have been dealt with and

penallted a.nd that too In a very harth and crucial manner

at li he wat a common criminal. Retpondentt, on the

other hand, hold, that when the proceedlngt have been

tnttlaled on the allegation about the iallure In

periormance oi the duty by the applicant, while, he wat

iunctrontng at IG, ESP, SAlnagar, he would only have to

be accordingly dealt, with and the dlttlngiulthed a.nd/or

unblemtthed career oi the applicant, prior to or

tubtequent to the tald period, otherwlte It Immaterial.

We hold that the retpondentt are correct In thlt atpect.

Each act oi omlttlon or commlttlon by a Govt. tervanl.
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'Ln.vo-tu^n.g a. m-L^c.ond.ucJ: uomtd hawe. to be. denJtt ujtth.

.ite.paA.ate.£y. The. pA.e.wtoLU> on. .6ub.^eque.nt n.&c.on.cL o-^ ^e.n.utc,&

OiS the tncU.vtd.Luxt u/outd be n.eJtevajnt onZy ^on. the ttmtted.

pun.pO'ie O'ff detenjvtntng the quantum o-fy punt^hment to be

tmpo^ed. on htm -(fon. the atteged mtteonduet, t^ the -6ame

pn.oved.. The apptteajit'^ ptea tn tht.ii context, eannot

.^ueeeed and tt to be n.epetted.

(b) The .second may on. ptea by the appZteant t^ that betng

an oiiteen betongtng to IPS o^ Mahan.athtn.a Cadae, even t^

on de.putatton to BSF, -f^on. the pa^po-ie-6 o-(f cU..6ctpttnan.y

matten^ he coutd not at att have been deatt ujtth und.en.

BSF Aet and Rute^ bat onZy tn tenm^ o^ Att Indta Seavtee

(Vt^ctpttne and Appeat) Rute^, . 1 969 (AIR (V&A) Rute.^, ion.

^hont). AeeonxLtng to the n.e.^pondent>6, houeven., att tho^e

uho an.e on the n.ott^ oi BSF an.e -6ubyeet to the d.t.i,etpJU.ne

oi BSF Aet and Rute.^, ujhteh apptted to d.eputattont^t.6

tnetud.tng IPS oUteen.^ Zthe the apptteant-. a^ ujeJU.. Even

othenwt^e, the StaH Count, oi Ino^utny (SCOI), uihteh the.

apptA..eant. appanentty -c-4 peeved at. ujaA nothtng mone tha.n a

pnettmtnany tnve^tt.gatton, ujhU.eh eouZd veny wett. have

been taJzen unden BSF Aet and Rule^ a^ tt. aJxned at.

a^eentatntng eentatn iact^, eonneet.ed wtth BSF'.6 loonktng.

On examtnatton oi the tt-f>ue, ue h.oZd. that the apptt.eant'

pZea eonneet. It t^ not tn doubt that the appZteant

Tt a memben oi IPS an Alt Indta Senvtee, and t^

aeeondtngly .6ubyeet to the AIS (DTtetp^tne & Appeal}

Rulet. Dttetpltnany pnoeeetU.ng^ undentalzen tn ne^peet oi

any allegexd mt.i>eonduct by htm ean only be dealt uUth

unden the a.bove nule^. The potnt to be detenmtned

uihethen. the openatton oi the above nule.^ would ^ta.nd

-6u^pend.ed when the OUteen. t^ on d.eputatton wtth .6ome
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ot.h.&A. 0-n.ga.nA^cLtA.on a. ■t^Uruit.&d p&A^od CLnd -Li, JLLa.bJi& t.o

be. A.e.pcLtAyicvtej± t.o hA^ pcutenA: cxLdA.e. out th.e. end o-f^ the.

tenuA-e, oa. ext.e.nd.exL te.n.uA.e. d.e.pixtatton. aA> the. co^e ma.y

be.. The a.ppttea.nt., a. PotA.ee OUteeA. o-^ Ma.haA.aA>htA.d

CadA.e, uicu> on deputatton. to ESF ^A.om May, 1984 to May,

1992, -{ytAyit cu> DIG ond. theaea^tea (X4 IG. He u/a^, thjuiA,

ujoA.hA.ng ujA^th the BSF, buA. not a^ membeA. on the.tA. A-egutaa

A.ott..^. TheA.e'f^oae, the pA.ow.jAi>tonyf> o-{) BSF Aet and ttie

pLLte^ uoutd hjaue. onty a tAjvtA:ed apptA.eaA;A.on tn ht.* ea^e,

t.e. , to the exAient that the opeA.atA.onat aeguAA-ementt

ujoaaanted. ThAt tt cteaA. -(yA.om the pA.owtAtont o^ the

SeetA.on 3 (1 ) oi the BSF Aet ujhteh ^t.atet> that OUteeAt
and .6uboA.dA.nate o.fi.(yteeAt> a.nd undeA. o.(^.(iteeAt and otheA.

peAA>on^—enaotted undeA. the Aet ^haZt be ^ub.ieet to thp.

the maybe a.nd .6hatt A.ematn 6io tub^eet untAt

—A.ettA.e,—dAtehaA.gexL, aeteated, A.ejvowed oa. dAt>mt.6.6Pt.

—the FoA.ee tn aeeoadanee uitth the. pA.owt6tont> oi the
Aet OA. the Rutet. It Tt -f^uAthea dAA.eeted tn Seetton 10

tbtd that "the CentA.at. Gowt. may dt6m2t>.6 oa. A.emo\je AAom

^  ̂ anu oeoAon ^ub^eet to thA^, Art. " it. mean^t,
theA.eioA.e, that a peAA>on hoA, to be enA.otted tn BSF be4oA.e
he ean be bA.ought und.eA. tt6 dAA>etpJUne. Rule 1 (3) oi
the BSF Rule6> mahet thAA> po^ttton eteaaeA. 6>tttZ.. It

A.ead6: -

1(3):- The^e aulet appty to
att peA.^on.6 tubjeet to the Aet pA.ovtd.ed
that the pA.ovt6tonA> o-tJ ChapteA. lU theA.eo^
■^hatt—not a..ppty to peAAiont betonotng to
^—Illdta—SeA.vtee.6 and. otheA GoveAnmi>n±
■AeAvantA,—i^hq oAe on d.eautxLtton u)tt.h
BoAd.eA. SeeuAAtv OAAtee. "

(emphattt .Aupptted)
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Th.e. (tbowe. ow&A.-^-ldZn.g A.u^e, maJze^ AA, obv-loLU) thaA the,

cLe.putat>Lont6t^ cute, not cot/e^ad few the. PA.owt>6torvii oA\

Chapte.^ IU, cLe.a.ttnci iotth cLt^cApZtn.a.n.i.i matt&^.

ObvtoLU>ty, the.y uoutd have, to be. deaJtt utth undeA. the

■n.ete\ja.rLt pA-oyt^ton^ o-(^ theAA. own pa/ient o.n.gcLnt^atton.

Re^pondentAi wene at eonAitdenxtbte patn.6 to ex.ptatn that

exeept 'f^on. Cha.pteA. lU de/itx.ng wtth ajdmtnt>itA.attye

tenrntnatton oi .^enwantA, aZt the pnowt^tonA, oi ESF Act

a.nd RuZeA) a.ppty to deputatxonxAt^ oAi weJUl.. E.yeA.yone. (who

tx, on the AoZZ^f) o^ the BSF t^ .subject to ttA> pnowtAton^

a.nd_ whethen he on depiitatton oa. othenwtybe on he a.

"0 memben the .^aJoL Fonee unden SectA.on 2 (o) o-^ the Act.
Tht.6 expZanatcon, howewen, doe^ not c.ome to the ne^c.ue o-(S
the ne^pondentA). A pennon hoAi to be one ennoZZed unden

BSF Act to be made ZtabZe ^on punt^hment and a

deputat-Lont^t—^—not .60 ennoZZed aA> an oAt-^taen on a.

■iubondnnate o^^teen. He onZy pen-(,onm.<i the admtnZitnattwe

iunctA.on^ dunxng the aoun.^e oi the depiitatton tn tenm^ oi
BSF Act and RuZe^ and. he doe^ not, ion the punpo^e^ oi

^  cLU>ctpZtnan.y mattenA>, come unden the puny tew oi BSF Act
and RuZe^. RuZe 1 {3), neienned abox/e, taJze^ cane oi th.e
aboye .^ituatcon and. any tnten.pnetatton twhtch A.6 contnany
to the .iotd pnoyt^ton wouZd nenden tt. nugatony cnnnot,
theneione, be accepted. The appZtcant. An,, theneione,
conn.ect tn taw, when he ^tate^ that the dJnrtpttnnnu

pnoyt^tont oj BSF Act, and RuZca hai.. been wnnnaZu tnynh.H
tn hAn, cane and that, anu aZZeaPd mAtcond.u.rt bu hxa,. whArk

he dennen had tnhen pZa.c.P. couZd. hnu& been donZt iwAth nr,Pu

unden AIS CD&A) RLL£.Pn. 1Qfi,Q
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(cj The ih4>Ld po-Lrvt cut -c^Lie ema.ncut>Lng ■(^A-om t,he -^eeond,

■L-t uihet.heA. t.he Ae^ponderut>ii ewen uihAJte ad.opT^n.g t.he ESF

pAoeeduA^e eoutd hawe g-Lwen a. ^go bye' t.o t,he Aec^uA^ement,

axLheAenee t,o t.he pAA.nc>LpZe^ o-(t n.cLtiJiAXiJt jiUitJ.ee. The

OLppZteant ■6tat.e.6 thaxt he hcu> been tnecLted JLLhe a. eommon

eAtmtnaJL a.nd jfOAeed. to attend the SCOT to the d-iuietp.ttne

oi uihteh he ujcu> not .subject. In the SCOT, he. u/Oyit dented,

the j^aettttte.Xi to exptatn hJu ea^e and ewen matexitaZ

doeumentXi u/ene hetd baeh jfAom htm. Re^pond.ent.6 potnt. oiit

that SCOT uja/ii onty an ex.eA.etx>e oj^ tnwex>ttgatton to OAXxA.we

at the tAuth. TheAej^OAe, tt AUi not etAeLim.^eAtbed by the

AeqiitAementUi oi the pAtnetptex> oj^ natuAaZ juu>ttee. Ewen

the AepoAt. ojy SCOT, need not be tuppZted, a-4 ^houn tn

Shtw PAaha.6h Panden'.6' eaue. (^upna). Ue do not agnee.

HeAe the etAeumy!itaneex> oAe not noAjvat. UJe hoiwe hene an,

oijfteeA u)ho uoa a deputattonttt iAom MahaAo^ihtAa a.nd

'fiubjeet. to the dJuetpttne oj^ a dt^ffj^eAent Xjet oj^

PA.oeeduAexi, ioho hau> been examined a ujttneX)X> and that

Iq^—aj^texi hju AepatAtat4.on, to the poLAent OAganlXjOtton

but tn eiiect au an aeeoAedy ujtthout being totd. that he

ujcUi unden a ctoud. He ujat only baatey told that othexu -

^  1^1^ and a. Commandant ujho had. u/OAhed iind.eA htm — had.

made aweAJventX) agatn^t each otheA. and. uihtch ioene

exxLcenbated duAung thelA mutuat CA.o>f).^-exnjntnatton.

Stilt, he ujaUi not glwen the copy oj^ the cao^x>-examination

dptatlAi, uhlch ueae agalnXit him. fuAth&A, the AexacttA oi
the InqutAy hawe been hept In mind, uihtle penatjxslng hxim,
on the gAoundXi that pAlncA.pleA o^ natunal jwUitlce. oA.e

lAAelewant. AXi the name. Atueli Indicates, SCOT a iact
jflndxng ma.chtneAy, U.he. the InqutAy pAOceedtngXi u.ndeA AIR
IV&A) RuteXi, 1969 oa. COS (CCA) RuleXi, 1 969 oa x>lmtlaA
PAowti,tonx> and xn all tJno^e pAoceedlngx,, the Aex,pondentu>
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do e.xhA.b2A. an. amount 0-6 ^atnne^t and tnantpan&nay u/h^ah.

ate. hatJ^matizt o-{f the, nu^e. 0'{t £,aio. In thtt. cxi^e, howeye,^.,

the.y aA.e aontptauout by theJ^ abte.na&. UlhtZe htt juntont

gtye.n tti.e. above ̂ aatZtty, the^e djot no neayton uhy

the apptteant aZ^o eouZd not hoA/e been tneated. tn the

ybajme manner. AeeoA.dtng to the netpondentt, pA.o\jtttont

AjvttoJLe 14 ujould be appJiteabte " onty uhen tnwtdtou6

dt,6entmtnatton meted out to eouoAt and yfitrntZoAiZy

etneumyttaneed utthout any battt on neZatA,ng tn that

behat'{, coii potnted by the Hon'bte Supneme Count tn State

O'fi Hanyana & Othe^nt Uentut Ravt Kuman Mann (tupnal. In

the above yteenanto, the appttcant hat tn ^aet been

dttcntmtnated tn an tnvtdtout mannen, vtt-a-vtt, thote

ttmttanty etneumttaneed. Thene hat been a cJLeaA.

vtotatton o-fi the pntnetpte^t ot natunaJt yutttee and the

SCO I pnoeeedtnQt at -Kan at the apptteant tt eoneenned ane.

cJLeantu vtttated.

<3.

{d) Next the appttcant hat ttated that the event uihteh

had ted to the aetton betng taJzen agatntt htm, t.e. , the

natd conducted, at Etmna htde out o-^ the aJtteged

tennontttt on 24.3.1992, uhteh netutted tn the

appnehendtng o-i^ a ̂ ekjj handened tennontttt and necoveny o^

a tubttanttat quattt.y o-^ aximt and ammuntttont, had not

been etthen ptanned, on ond.ened by the a.ppttcjj:.nt, but ua^t

undentahen by one Shnt M. L .Punohtt, Commandant 116 En.

ESF, on htt ocvn tntttattve and. that the appttcant ujcLt

onty tnioAjned about the tame tubtequentt.y. At toon at he

came to hnou o-f^ the tame, he had. tn-(,onmed. AVG, IE

Sntnagan about the tame and he had. atong u}tt.h the

eoneenned DIG vtttted the AVG, J&K Potd.ee ahen the DIG

had nannated. the entda.e devetopmentt. Onty on a
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^ab^&quL&nt date, that the, appttaant aame. to hnou that the

Commandant/DIG had not dt^ato^ed. the. aonne,cd, quantity oi

anm.6 and ammanltton^ ne,c.owe,ned. eAdh&n to htm on to ADO,

J&K Pottce. and had, tn iacA, aonaeoAed. tnioAjmatdon a.bout

ne.aowe^.y oi yotd onname.nt^ and othe,n hou,6e.hold good.^.

Tht^ had come, to ht^ hnoutedge. by the, we,nba,i, ne.pont

A^^t-ttaat Vtne.cton (G), ESf u)he,n.ejJ.pon the. appZtcant had

at^o dtA,e,cted. the, DIG to iannt^h a deta^^ad nepont,. The.

ne.ce,^^an.y dedaAJit u)e,ne, /fUnnt^hed by the, Zajtte,n onty on

1.4, 1 992. The. appttcant htm^eJ^/i had. onde,ned a SCOI on

the .6atd date but uat ad.vA,4>ed agatn^t gotng ahead ujtth.

the .^a/ne by the DG Pottce, J&K ax6 uiett cl-6 DG , 8SF at

uiett. The tatten theneaiten ondened the tnq,utny. He.

cannot, thet,e/)One, be hetd, netponttbte /ton /^attune, t/^

any, oi the actton oi hit yuntoAt, the appZtcant pteadt.

On the othen hand, the netpondentt .^tat.e that the

appZtcant, at the Intpecton Genenat oi Pottce. oi BSf tn

oven alt, chatge oi the e.nttne anea oi J&K, ca,nnot clatm

that he ujot not at alt. netponttbte ion the actA.on

undettaJ?..en by htt Onganttatton. In thtt, u/e ate {/jtt.h the

netpondentt. The applicant ujot potted, at the netevant.

ttme at the Intpecton Genenat, oi Poltce, ESf, J&K anea tn

total, contnol. oi at many at 7 0 Eattattont and he. Mat

netponttbte ion the acttont oi htt yuntont tn the anea.

ujhene he Mat potted. He cannot, theneione, to he the ptea

that the netpond.entt Mene tnconnect tn deattng Mtth htm

tn thtt neqand. At the tajme ttme, Mhen tt tt on necoA.d.

that the a.ppltcant had not been contulted. by etthen the

Commandant on the DIG at anu ttme beione on d.untng the

ooenatton and at he Mat not contulted etthen Mtth the

pltLnntnq on the ex.ecutton oi the natd, and at had come to
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h^nu, oA nn^.u t.Ke. ^cUd uia^ c.omple^e.d
±-h.p. cLPP^^.cn.n^'^ c.uf.pnbA^AXu, giaw. ^

JP.P^^ t,hjcir> t.hnjt Comma.ndn.nt, o^ 4:h.e. DIG.

fej AppJU^ocLrvt iuAJthe^ poA^rvt^ ou^ t.hxvt ^h.& U^xUng^ i/ae

SCOI d&aJUng ojM. hAjn we^e ortly con-ffZn&d t.o onZy lapx>e^

-6LLpe^V'Lx>'Lon. It. -tx6 .stated, thcut.

:th& appttacLnt had. fznoujn that. th.e.A.e. hat be.&n

non-de-ctatatton oi the. .^etzed CLntlctet ^tAtJ. he.

had A.&matned a. ^tte.rLt ^pectatoA. to thJt

ttA.e.gutaAtty;

he did not vltlt the. ̂ pot uhlch wat In Snlno-gaA.

ItteJLi, detptte. the lmpoAta.nce o-f^ the openatcon

tltt 5.4.1992 a.nd that nwolded vl^tttng the

pta.ee; and

tit) he had not put hAt tntttatt on the tetten-i

neeetwed by htm tn the a.bo\je eonne.etA.on to a.uotd.

poxttbte tnwotwement. a.nd netponttbtttty.

Thete ehanget cute .6tnongty dented by the apptA.ea.nt.

Aeeondtng to htm, at Xioon at he came to hnou/ that thene

hat not been ^utt dAteto^une o-^ neeoweted oAttetet, he

had dAteeted DIG ^oa a nepont and had aJito tntttaJULed a

SCOI. FuAthet, at the natd had been .^ueeety^^utty

eompteted by the tAjme he ujat tn'ffOnmed about the Aame, no

uteiut puA-po^e u/outd ha.we been AeA.ued by hAt peAAonat

pAetenee. The iaet that tettett had. not been A.nttAatted.

atto doet not amount to mueh at neeettaty aetton had
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CLt^&ad.y be.e.n taJz&n by hUm, on t.he. c.ant.e.nt^ t.h.e^e.oi. We

i-Lnd t.hjaJ: thie. a.ppiU.c.a.nt co^eet. It. tt brought on

ne.c.ond thiat a-6 .^oon cut be. cjxme. to fznouo O'fi the. .^act thnt

the '(yLu£.£. ciet.cut£.t o-fy the teM^zexL aztttc.^e.t h/Lve not be,en

dA.tc.totexL, he had. dtnecuted the DIG to -(ytJLe a.n tmmedtate.

nepont a.nd ewen haud ondened. an tnquuOiy but. the tame, u/at

held baeh by htm onty on the cud.utte DG, J&K and DG,

SSF, obwtoLLtty at the tatte.A. u/anted. to Mtd.en the tcope o^

the tnqutn.y. That betng the. caute, the appJLLeant c.ouJtd

not be eonttd.eA.ed at hautng been a tttent tpeetaton at

thoujn tn the SCOI. The appf.tca.nt eaume to hnooj o-^ the.

tnctd.ent onty a^fyten the. eomptetton o^ the opeA.attont when

the matteA. - wot AepoAted to hUjv by the Commandant/VIG,

ESF, who weAe Ijvmedtatef.y eoneeaned. WAth the Aotd.. At

the appAehendtng o/y the aft.eged. teAA.oAtttt and the.

Aeeoweny o/y the aAtA.elet weA.e eompf.et.ed by the tfjne the.

matteA wot Ae.poAted to htm, It tt doubt/yuZ whether an

extAa wtttt by the appftcant to the eonee.a.ned cuA.ea wouZd.

ha.we mateatalf.y cufteA.ed. the tItuatt.on. The iaet. that he

had not put the tntttaZt o/y the ZetteAt Aeeetuexi tn hJt

OiUee atto ea.nnot be heJLd agatntt htm, at he hat not, at

any ttme, dttefatmed. theta. Aeeetpt. In iact, he had. aZto

tnAttated aetton on the. eommuntcattont Ae.eetwed inom htm

/yAom tune to ttme. TheAe-fyOAe. to oua mtnd, tho.

aPPfteant't—euZ.pabtftt.y It ot n eonttdetabf.u f.etA,

than that—oj the Commandant, and DIG and, the A.^.nn^t

^COI wat not /tuZfLu eoAAeet.

il the. ptote.edA.ngt have been trUtlated. niten.
neojity ntne yeant uitthout any ineth eaute anAA,A.n9 An. the.

An0ten.eA.tAn9 peoUod. AeeondAng to the appZAeont., the
AneAdent u,hAeh hoA fed to the. entAne chaAn of, aetAon had

V
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■tafzen p-taae. cu> bcic-fz a-6 Mcutc,h., 1992, whA^e. t.h.e.

-impugn&d oajcL&a. -Lt Ja.n.uuaA.y, 2001. ThyLi de.^.a.y uiOAt

uruie.(L^orLa.bZe.. On -the ot.h.&A. hia.nd, t.he. A.e^ponde.nt^ -^-tote

tJvLt. oAi the CLppiA.c.cLnA, wot unde^ the pA.ot.e,cJ>Ly& ujmb-n.eJLZa.

0-6- JujcLLcMut cJL&cuie.nc.y, they hxut, -Ln due. de-^e^ence to

T^J^bunoy^' -6 OA.de.A., po>ht.ponexi. t.he a.cJU.on tJJiJt tach tAjne,

they we-vte g.Lwen the cJtejiyi ^go a.h.e,ad' by the Det.ht H.Lgh

CouA.t. Th.eA^ a.cA>Lon aouZd, the-7,e-^o>ie, not be. c.hjnJJ.e.ngeji.

The. icicA., howei/e^, tt oU.-6^-^e^-ent. It. tt txiae that. the.

a.ppJLLc.a.nt. hnd., a.ppA.e.h&naU.n.g de.paAtme.ntat. a.ctton., moved,

thlt JAtbunat tn. OA-1430/93, uhen an tnteAtm OA.d&A. u/at

t^-iued. on 9.9. 1993 cU.A.&cttng the. A.etpond.entt "not to

A.etoAt to a.nu actton undeA. AAttcJLe. 311 (2} ot the

Conttttutton ujtthout tntttattng A.e.QutaA. cLitctpJ^tnaAu

actton tn ac.c.oAdanc.e wtth Zoujj" . The tome wot duty uphetd

by the Hon'bZe Supneme CouAt on 10. 1 1. 1994 ujhtt.e

dt^mt^.6tng the SLP but t/jtth the AtdeA. that the "the

petttA.one.A.^ aA.e not PA.ectuded /yaom taktnp .^uch

dttctpttnaA-Lf pAoeeedtnqt agatntt the Ae^pondLent at ane

pe.Ajntt^tbte unde.A. the .tauj". Thtt ivat atto d.uty noted, by

the TAtbunat on 15.5. 1995, whtte dtnecttng the OA to be

tahen up /^oa dttpotat tn tt-i tuA.n. It u/at thut cteaA.

that the aetpondentt have been Qtven ^utt ttbeA.t.u to deat.

ujtth—the—appt.ceant tn aeeoAdanee ivtth taw, t.e. , tn teA.m.fi

^—AIS—(V&A I—Rute^, 1969. The OA uja^i /^tnatty dttmttted.
on 13.8. 1999 hotdtng tt to be paematAJAe on the. battt oi

the a.ve.AJvent o/, the .te.aA.ned. aountet ^oa the Aetponde.ntt

that Govt. had not taJzen any decttton, at tn teAmt oi

the tnteAtm OAdeA dated. 9. 9 . 1 993, they MeAe pAecJtud.ed

iAom tahtng any actton. Thtt ujat uphetd by the Htgh
CouAt on 6.9.2000, ujheAeund.eA peAmtttton o tnvohe AAttcte

311 (2j at.to uat 9Aant.ed. Hon'bte Apex. CouAt appAoved
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thA^ d&cA^^on on 29.9.2000. The. ^impugned. OA^eAt ujoa,

^^(xed on 23. 1.2001. Ac.c.oAjcUng t.o t.he. n.e^ponde.ntA,,

nothying JinA.e.guJiaA. hcu> be.e.n committed, by t.he.m and t.he.y

ujene. onJLy ujoMtlng ^oa. t.he. cJLenAia.nc.e. -f^A-om the. TAJ.bu.ncLt/

Htgh Count. The. ^clcJ:, houj&w&A., A.&maJ.nA> that. the.

A.eA>pondent>ii dtd. not at att taJz.e CLny ctctnon to dent lotth

the appttecLnt tn aeeoAXianee u/tth taw, uhteh tn teAjmAi oi

the Hon'bte Apex Count'^ onden dated. 10. 1 1. 1 994. They

eoutd hawe ta.k.en, aA> pA.ovtded unden tnw. The detay

e(LUA>ed. by the A.eA>pondentA> ujcl.6 o/^ no boAitAi at the utttmate

actton uiat not tahea. on any /^A.eth mat.eAJnt but on the

.fiajve /,actt 0-6 1 992 and that too a./^teA. the apptteant hat

been tong A.epatntated to hJt panent eaudne uchene he had

atto eanned pA.owotton at Addt. DGP. Obutoutty, the

A.etpondentt had. tafzen a de.cJtton to deat lotth the

apptteant unden Aattete 311 (2) 4A.om the ueny begtnntng

though they had dented At be./^OA.e the Count whtte

eontetttng QA-1430/99. Onty uihen the Vet.hJ. Htgh Count

pe.AJvttt.ed that AAttete 311 (2) can. atto be tnwohed, the

A.etpondentt acted. The apptteant' auenment that thJt

detau uat unAuAitttted and mottwated. At eoAne.et.

g) Apptteant.' next ptea tn that he hat been

dAtcnAjvtnated., wAt-a-uAt, the DIG and the. Commandant,

though the tatten uene etonety eoneenned. uAth the event

undeA. At^ue uhtte he u/at eoneenned u/Ath At. ont.y at a

SupenvAtOA.. On the pant o-iS the A.etpondentt At At pteaded

that eaeh one hat be.en deatt wAth heeptng tn vtew the

gA.avAty o/i the o/i/^enee /^ound to have been eommAtted. by

hJjv and even A./f one. hat been gtven a. tentent. tneatveat

unongty, the tame dJd. not gtve AJte to a eaute o/, actton

at the gA.ound. o/^ dJtcnAjvtnatton tn tenmt o/^ AAtA.ct.e 14.

:q.
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Onty a,n Znw-lcLiouyi cLU>c^^Zn.cut>lon p-tOLC^tA^eA. by the.

A,&^pon.d.e.ixtAi ajnony tho^e, u/ho OAte. CLnd. yitjV'oSxiyt^y

p2xLC.ext, ujtthout, cLn.y .tcuttonobE. bauit-iAi AAtAcc^e, 14 wouXd.

appZy. ReAipond&ntA> hcui A.eJLLexi. upon the. cLe.cA^ton oi the.

Supneme. Cou^ tn the. cuune. 0-6 KajneAihuoA. Pncu>axi GunA^hoAXin

StnQh A/DMC. Se.cAieJA2Am JclIpua. Ve.we.topme.nt Autho^ttty

VcLuZajt MaA JcLtn and StoJte a A HoAtucLna. \j^. Ram Kumcui

Mann i^upna.). EeA)td.eA>, the.y hmwe. .^tnuteh. that: tMJO

authonttteti dea.JLtng ujtth the. c/it>eA> o-{y two pe^itont tubyect:

to ht^ cUt>cA.p£J.neA>, can come, to two dt'^^en.ent, even

eontnadLtctony eoneZutitont, yet: pantty ma.y not be

a.vatJia.bZe. To oun. mtnd, the netpondentti' de-^enee appeant

to be a. btt too thtn ̂ on corri'^ont. They ha.we coneeded

that: the a.ppZt.ea.nt hati been tAieat-ed on a. dt.'fi^eA.ent

■{yoottng 'iiA.om the DIG and the Comma.nda.nt, tn that white tn

hit eoybe Anttcte 311 (2) (c) woai tnvohed. a.nd tn the cxu&e

o-fi the othent Anttcte 311(2)(b). It tt on ne.c.ond that

the -iome event hat> Zed to the pnoeeedtngt a.nd that whtt.e

the ZatteAL two wene. tndtvtduaJtt tmmedtateZy and dtnectZy

eoneenned wtth the event a-6 betng netponttbZe ■t^oa the

pZanntng and ex.eeutton o-{f the natd the appZteant wat the

SupeALvtiony O-f^-f^teeAi bnought tnto the ptctune, a^ten the

natd waA) eompZet.ed. HtA> euZpabtZtty, t-fi any, tn the

event. eouZd not have been htghen tha.n that o-(f the

DIG/Commandant aA obA>enved eoAiZten and, thene/^one, he

eouZd have, at wontt been deatt wtth onZy tn the A>ajne

mannen oA otheAtA. ReA>pond.entA> ha.ve tahen the pZea. that.

onZy when the dttttnctA.on majj.e tt tnvtdtoiuA>, among

equjxZt, A^tteZe 1 4 wouZd come tnt.o pZay. C.tA.cumA>tanceA>

o/\ the coAte A>howA> that the dtA,ttnctton made tA>. iuAt. that

z  tnvtdtouA and unneoAonabZe. FuAitheA., the A.eA>pondentA

have netthen a.veAAied that the actton ond-ened. by them



^1

o

a9cUru>t tKe. VIG/Comma.ndcLnt ujcl^ u/^ong and, th.ea&'^oae,

t.h&'OL p-L&a t,hxLt. -the app-t^ciant. coLnnot. -6eefe any aeJLA.e.'fi on

•the gaownd oi cU^c,a^^nat^on, :that the. mt-Atafee aommtttexL

tn the eoxie othe^ ujo^ not extendexi. to hAjm,

aejeeted a^ betng not matntaA.nabZe. The deet^ton.6 aeJU.ed

upon by the A.e^pondent6 on thtt a^peet, do not eome to

theta at^t.{,tM.nee but onty to the a^.i>t^txmee o-(S the

appZteant. fuAtheA., the ptea by the ae.^pondent.6 that tt*JO

authoattx^e.6 deaA.A^ng utth tuo tndtvtdjjuvtxi can eome to tu;o

dtiieA.ent and even eontaadtetMy deet^ton^ de^e^ye.6

mentton onty to be aejeeted, oxs both the appjpJ.eant.6 and

the otheA.^ we^e dexatt uitth tn Ae^peet o-fi the .i,ame euent

and by the ̂ ajme authoAtty. VG, BSF - to ̂ taxit utth and

the pAoeeedtng^ OAden.ed tate.A had. ejmanated pt.om the

'(ftndA.ngA)/Aeeommend.at.Lon.fl o^^ the .f,ajme ajuthoAtty,

h) The tmpugned oAd.eA dat.ed 23/24. 1. 200 1 dAA,mt.6.6tng the

apptteant ha..i, been t^.f>ued, tnwohi.ng AAttete 311 (2.)

PAovt.bo fcj oi the Con.i,tttutton, .stating that, tn the

^  tnteAe^t. oi the State, tt ujays not expedA.ent to hoJPd, the

A^nqutAy agaA.nA^t the apptteant. AeeoAdtng to the

apptteant, he haA> been unju^tA^itabty pAoeeed.ed. agatn.f,t

undeA the above pAovtA>ton ujhtte the Ae.spondentA, hold, that

tt uja^ a. iuZly eoAAeet .step to have been axiopted. Tn

tht.s A^eenoAto, tt Moutd be Ael.evant to AeleA. to the above

A^ttcte, uhteh Aead.A> ols belou:-

^  i Wo peA.{>on ujho ts a. membevt o/, a
etvtl XieAvtee o/i the Unton oa Alt Indta
Se.Avtce OA a etvtl. A>eAvtee oi a Stat.e oa.
holcUi a etvtl pott undeA the Unton oa a.
State thatt be dttmAt,ted oa Aemoved by an
authoAtt-y tuboA.dA.nate to that by uhteh he
u/at appointed..
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(2) No ^u-ch, p&A^on. CL^ a.^o-n,e^aMi be.
cLL^m-Lit^&d. oa. A.&mow&d oa. ■n.&dua&d. -Ln A.a.nhi,
e.x.c.&ot. a.'ht.e^ cm -iriQUA^u -Ln. u/hA.c.h. hie. hayi>
b&e.rL ■Ln-koAjn&d O'h t-ho. c,hjiA.Q&^ a.Qau.n^t. hMn
a.nd q-l\/e.n a. A.&ayion.CLb-^e. oppo-n.tM.nAJ:u
b&2,n.Q h&aA.d -in. A.e^oe.CLt. o-h t-hio^e. c.h/i^Q&^.

o

PA.ow-Lde.d t,hjcut u/h.&A.e, -it. -Lt pA,opo^&d
^iidh. ■l.n.ojJL-Oty t,o Ajmpo^e. on -the. ba^-i^
t,he. e.V'Lde.nc.e. ajdduc&d dtutA^ng ^uc.h. -Lnqu^ny
and -6t AihjiAZ not. be. neca-6-6axTy to g-Lve.
tuc.h. pe.A.yton any oppo-ttantty o-^ maJbtng
n&pA.e^entaJ>Lon on th.e pe.na.^y p-n.opo^exL.

pAiowtd.&d '(iUAtth.e.At thxLt. thA./)
not cLppty.

.ihxvCJ..

a) u;h,e-xe a. pe^on. dtA>mt^^exi. oa. A.ejmo\/exl.
OA A&dLLC.eA. tn Actnlz on the. ground o-(^
conduct. fjjhtc.h hat texj. to hAt conwtctton
on a CAAjntnaJL chatge., oa

b) u/hcAe. the. authoAtty ejmpoujeA.ed. to
dAtmt^^ OA A&move a. petton oa to A&duc,e
htm -tatAt-htexL that ^oa -t>ome Aexitont to
be Ae-coAdet. bu that ajuthoAAtu tn ujAtttng.
tt At not AeatonabtiA PAUcttcoibZe to hotxL
tueh tnoutAM. oa

e) {jjhete the PAettd.ent oa the GowetnoA at
the CAite ma.y be tt .^atAt'fU.ed that tn the
tnteAett ot the teeuAAtiA ot the State, tt
tt not ex.pedtent to hStd tueh tnputAu.

3) 1-5 tn Aetpect. a.ny tu.eh peA.ton, at
a.'^OAetaJjd. > a. quettton atiAtet uhetheA tt
tt AeatonoLbZe pAa.cAu.ea.bte to hotd. tueh
tnqixtAy at tt Ae^f^eAAed to tn etjxute (2) ,
the deettton theA.eon the a.uthoAtty
empouietied to dAtmttt oa Aemowe tuc.h
peAton OA to A^cAiuee hAjm tn Aanh thalt be
'(itna.t. "

(emphattt tupptted.)

32. UndeA noAmat etAeumtta.nc.et, tn tetrnt o-iS AAttcAte 311

(1 ) & (2), the dAtmtttaJt oa AemowaA ^Aom tetyttee n.ny

tndtxjtduat Gowt. emptoyee tt pA.eeeded by a. pAoeedute

etta.bttthed tn taw, vuheAeundeti the tndtwtduaA eoneetined

tt Qtwen a ehanee to ex.ptaA.n htt eonduet uhteh hat be.en

dtta.ppAowed. HoueweA, the Anttete peAJVAtt ex.c.epttont to

the a.bowe tn pAowttot (2) (a.) , ib) oa (e) . The tnoutAu

c.a.n be dttpented u/tth a.-K the eoneetined tndtwtdunt hat

been eonwteted tn a eAtmtnat ehatQe, t'fv the eompetent
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, , , - I in ■, nrt

n.nr^J.C^b^e. io tloM ^ ^

rae app^^c^ -- - ̂ -poa.^bi. po^^ce oW—•
-  .HP .a. ope.-^p-aie cH^9e p« BSF-.

3^e Pi J«<

beep eope^eeed a ^eeu.^. pnie^. P—'■
p^Hewb^e. Be.^-. P«v^b to 3, 1 ,2, M cpu£pt be
«ppteec! PPiy P-ba" P^<""P^ ^medeoAe acPt^oe .e^ ce-MePf.
i„. a. ioJA^ tn ibe ce^e p« IM4j=-5™-_Ea5ri I^PP--'-
SW K.K. Sopd, Aide. SoU.<Ut.o,. GepeneX, eppeoedns «pe
tPe pe^pppdepts, ppipi^ P">t tdpi it wdi not e.y.p^^nt^ to
noM the ipquiea, di tde iecoPity p< t^e Stpte ippi
ipppiued. He dtiP ppiPted oat tbdt tde ^otii^aettpp Pi
the Ppetid.ept ti PPt ctpeumteetbed. by opy oonxUtUon and
tHat. the mattep it PPt yoottitdbte. Hpu;e,-ep„ the ptea oi
the app-Uaant -U thnX the peipppd.epti haoe aet,ed.
tttesoity apd, thepeioee, tt caited iot etamtpdttop.
ppovijp to Ahttete 3/> (2) (ej apoSd be tpvohed, ti it it
cteetded. to dn^J^t taom tha tppotpu, hi it .ooed. pot—te
o.oottophie to ho-Cd it. The idct. hp.e»eh. io that

ootthep the etpedvepo.u POP the oaegpity—wdi—peieoppt.

The g.pn-fi.oapt hpoi beep piipiihed- ip JohooPiLi—^QQ ̂  •—iop the
ogPooerf iotijtpe oi oo.pepp-ietop .hieh hod pecopped, oi many

oo pipe ueopi eopZiep. The niatt,ep hoi beep gppe iptp pp

extehip by the SCOI ipotituted by the DG, 8SF apd. the
ippuipy Piiicep hod peeopded hip iipdipg-6 ujhich ho,i/e
become pabttc.. Nothipg thepeaitep hautng talzzn piece and
no ^peph mat.&ateab hn.i/tng be.&n bnoaQht on naaond, no
thpeot to pecopity at oii exipted tp ippohe the ppooipo
to Anttbta 3U (21. Both the. appttrjuit and thAi

V
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hdpd ieM.dd. u.pon the ddcj^on^ oi the. Hon'ble

Supreme Cou.dt tn thd dcuet. di dJL
and. TnfdJ Ram Vatdl (tupnal tn tuppont oi the. pnopottt4.on
they uieee eanodottny. Examinntton oi the neieoant
podtJ.ont. theeeoi te, eoMLed iod tn thit eeydAxL.

34. White deievUny to cteute 'c' oi Adttcte 311 121 oi
the CohAtttwUoh oi .India, the ConAtitntionat Bench oi
ihe Apex Cocypt in "njon oi IndJn H Anothen o. TuZtindm
Patet, I9S5 SCC I LSiS) 67 2, d.eiined. the inteneAt oi the

^ecuyt^-y oi tKo. cu6 iottouj-6:

%

"142. The. qu.e4^^on u.n.d.&A. cMxxU>e. fcj,
hou/e-weAt, not. u/heihe^ the. A!,e.c.LUttty oi
the. State. htU3 be.e.n aiie.ctexi. oa. not, ion
the. e.x.pnatttton uteA. tn ctaute. (c.) t6 -on
the. tnt&ne^t oi Abe.r,LUttty oi the. State. .
The. tnte,n&At,t oi the. At,e.c.uAAty oi the. State.
ma.y be. a.iie.cte.d by aot^mJi actt on e.we.n
the. JLthetthood. oi ̂ u.c.h actt taJ?tng p-^ce-
FuntheAn, ujhat tti, ne.qLLtne.d andeAn ctaute.
fcj tA6 not the. ^att^iactton oi the.
Pnettde.nt on the Goyennon, at the cote
may be, that the tntenett oi the AbecxiAAity
oi the State t^ on uttt be aiiected. bat
hAt AtatAtiactton thnt tn the tntenett oi
the Ase.euntty oi the State, tt tAti not

' [t, e.x.pedtent to hotd an tnquAAty at
eontemptated by Anttcte 311(2}. The
AbattAbiactton oi the PnetAcdent on GowennoAZ
mutt, theneione, be utth netpect to the
ex.pedtenc.y on tnex.pedteney oi hotdtng an
tnqutny tn the tntenett oi .^ecjxntty oi
the State. The Shonten Qy-iond EngUth
VtcttonoAny, Thtnd EdAitton, deitnet ^the
{jjond ' tnex.pedtent' at meantng "not
ex.pedtent; dAtaduantAageout tn the
CALneu.mAbtanc.et, anaduttabZe, J^potttte"
The Abame dtcttonaA^y deitnet ^ex.pecU.ent,'
at meantng tnteAn atAia " advantapeout,
Att, pnopen. on AbUAitabZe to the.
CAtneLimAbtaneet oi the eate". lOebAbten' Ab
Thtnd. NejUJ IntennattonaA Vtettonany otto
deitnet the team ' expecLLent.' at meantng
tnten atta. " ehanxj-ctentzed" by
AbUAttabAUUt.y, pnacttcattty, and eiitctenc.y
tn aehtewtng a pctntteutan end: itt,
onopen. on adwantaQeout unden th^
CALneumAbtaneet". It mutt be bonne tn mtnd
that the AbattAbiacbtton nequAcned undeh
cJEaxite fcj -<x6 oi the GonAbtttAatA.onaA(. Head
oi the (jjhoZe eountny on oi the State.
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be

r>„, • fl .—-- -v^LEi t/^oa, ana aaCouncuA u^h. th.e
— — c -orcfes

a^ tM-LnA^t-e^. P-nJjme. r

-he. H&ad. a.nd ^n ihie. ca^e
nda^oStaA^e, oAby n o-ii ih.e. P-^ow-Lit-con^Ani^c£,e. oi1 63 I  ) by :th.e. Gow&nno^

H^d. UJhan^.uo. ^H&ad.

im^e^-U «U-!' ,'}'^"^^'^-<or,al■^e.n^e. .  . 7-7 ^ ̂  ̂

'^*-"l-<^-C-i ■"■ ■■'■" -rf fi,-be

oZ^ut^c.o-n. the.-cn tntene^y-. o4t theteeanJJ-. the State to hntd an Jnnnj,^
yjouZd

u/tthujTden cZoLUtP. The tathi actton-n.eaehe.d -60
Pne^td.en±the

o« ::.^s%aAKj^T
'^^lUn.^'^to T'"'^ ^Mch. way baV  ® <^on.!,<M^ad, utalghad andbat^.c^. « oadan to aeanh tha laTaJSTa
t'SM b^°"' dotaUng an inqiunyMiM bjL atpaaUarvt oa not. Jjt ttl
he^quA^.ct.e—tatt^Aaetton hn.^ been
^  -g- ^^LUet oA ^ont.tb +

neaehed
tnAo^mn^J.nm

aAd>c^o^u.^,p, oA t.he. ^otLtLc.e '
oA -iuch-cn^o^attnn. Qaae hnoujn, the paUtd^^Ji

tl'^T (^^cb the tnionmcutton wad>
the r a.wanUabZe to
:^athiAacd>Lon neac.hed bu ±ho
G FdSttdejit onqvennoA. and.pjt cJjih^o
thene^OA.e_^ be neoutned ±.n ho( c.1 aannot.

dank noa a„„ tdty ba. wada

^5. In. to ion at jualtcMU aaotaa, tn tha wattna oi
AattcZa 311 (21 (o.) tt aonaonnad, t!^ Apax Couxut tn TuStl.
Son PataJ.'t aata (tupaa) wade the ioUowtng obteaoaattodf.

altde t^a'^^, Adbwttted that Zeaetngtr^the Mtditted^O the Pne^Adent on the Go\jennon thp
Gowennment ^ bound to dUUaZoqe at'ZeooA^t.he maten^uatA, upon Lohteh the adwtee^ oA
^t ttn "i JoAotttiacltoJ'^i
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CLt mata bcL^&d on ujh.olZy
&Kt^ane.oLL^ and -Ome^&want, gnouncU, -40 that
■^Liah ■6attt'ffact>con ujoiutd tn taw amount to
no -iatt^-ffaatton at. att. It oja^ iunth&n
-iubm^ctted that t-f^ the. Gowe.nnjne.nt doe.^ not
wotuntaAAt.y dJtct.o-6e tuc.h mat&ntatt tt
ca-n be. aompetted by the Count to do ^o.
Uhethen tht^ .^houtd be done on not ujoutd.
de.pend upon ujhethen. the documents tn
quettton iatt u/tthtn the ctatt oi
pntwtteged. doeumentt a.nd iohethea. tn
ne^pect oi them pntwttege ha^ been
pnopenty etatmed on not. It At
unneeet^aty to examtne ttUt quettton any
-^unthen becaute tn the catet und.et cJtaute
(cj begone ut though at itntt pntwttege
ctanmed, at the heantng pnA.wtt.ege u/at
uatwed and the., matentatt at otto tJn.e
adwtee gtwen by the MtnAttett to the
Gowennon o^ Madhya. Pnadeth who had pat.^ed.
the. Ajnpugned ondeAt tn tho^e catet wene
dAtcto^ed.. "

(EmphatAt .^upptted j

36. The Ape>c Count tn AJ<. Kaut & Anwr.. w. UnA.nn

Indta. & AnA. , ( 1 995) 4 SCC 73, whtte deaJUng wtth the
atpect o-d judtctat newtew neiented to the ^atAt-^actton
CLnntwed at by the Pnettd.ent/Gowetnon ob^enwed. at unden:

25. Und^ etau^e (e) o^ the ^e.c.ond
pnowAto to Anttcte 311 (2) the PnetAdent

hat to ^atdtiy htmtet-i
e.x.pedteney tn the tntenettt oithe ^eeuatty o^ the Stajte to hold an

e^nqunny at pnetentbed unden AnttcJie 31 1
It' ' . eonttdenatJ.ont A.n.woJP\,J>nr,the nnjte^.ettA—oi the ^eaunttu oj ±h^
State oj ^uc.h a natune. to e.x.cJnHo th^
^atAtl^aetton annA.wed at hu the PnetAhonj
on the Gowennon tn Aetpect ot ±he matt^^w.

i-celd. ot Aiittteta.btlAtu'> Uia do
Co'Ltj'^^T' ^9 (2) oi theConttntutton penmnt^ the State to tmpo^e,
by law, neatonable nettntcttont tn the
nrtenettt oi the ^eeuntty oi the State on

^9ht to ineed.om oi
.  g , ^X-P-^et^iton eonienned by
to ctaxjte (1) oi Anttele
lunh t _^at^At.y oi the lasw Ajnpo^tng■i>ueh nettntcttont unden Anttele 19 (21 At

iL on the. gnound
oT^±h "^^onablethey ate. not tn the. tnt.etettt oi the
■^eeuntty oi the.. State. The Count At

oddudA.eate on the quettton
Atoht^^ j A.ettAtctAtn ̂ on the

a-nd e.Kpne.6.6tonneatonable tn the tntenettt oi the
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thjxt

'into

th.e.

^e-c-uyi-Lty oi thie. Sicnte. cmd io-t
pu^po^e. -th.e Couwit, txi}z&>i>
c.on-it-Ld.&n.ajtA.on ih.e. ^rvte^n-e^t^ o-(f
^&CMuUty oi t,h.& Stcute. and t,h.& n&ed. oi t-he.
ne^tn^cJU.onyb ion pnot&cJ>ing t^ho-^e,
^nt&ne^t^. IA -the c.ouaX^ ayia c,ompeJ:e.nt.
t,o n/i.^tidAc.at& on mat^&nyi n&ZaJ>inQ t,o the.
^e.c,LUtA^u oA th.& St/Lte. -In n&^p&cX
Ji&^tnA,cA>ton^ on t,h.e. n^ydt, t.o in&extom o_i
^o&&c.h. and e-X-Dne^^-ion and.&n A-nJ^Lc^e. / 9
(21 th&ne. app&a^ -to be no ne/a^on ufhiy t,h.&
aount^ ̂ KoiM. not be. aomp&t,&nt. t.o qo -into
th.e. Que^^on ujh.&t.h.&n t.h.& ^atU^iac,t^on oi
t.he. Pne^-idL&nt. on t.h.e. Gow&nnon ion pa^t-^-Lnc,
an ond&n u.nd.&n AntA^ate. 311 (2) (c)
ba^ed on c.on^>id&naJ:^on^ hawJ^ng a bexmJ^nQ
on t-he. ■cnt.eLne^t^ oi t,h.& ■^&aLLn-oty oi tKe,
State.. {jJlaLte. e.xnir\tntnQ th.e. waZtdtty oi a
taw tmpo.i>tng ne.t>tntatton^ on the. ntght to
ineed.om oi .i>pee.c.h. and ex.pne.^^ton tht.i>
Count hxxyi) e.mphxjuiitted. the dh6ttncd>ion
bedwee.n yi)e.c,untt.u oi the State. and
matntenanee oi pubtte onden. and hat
obtenved. that onty tentout and. a.ggnayat.ed.
ionmt oi pubttc onden ujhteh one
cateutatied to end.a.ngen the tecantty oi
the State ujoutd iatt u/tthtn the ambtt oi
ctaute (2) oi Anttete 19. (See : Rometh
Thappan w. State oi Ma/tnat, 1950 SCR
594: AIR 1950 SC 124). So otto tn
Tutttnam Pautet the Count hat potnted out
the dttttnetton between the ex.pnetttont
"teeunAd-y oi the State", "pubZA.e onden"
and "taw and ond.en" and hat ttatied. that
tttuattont uihteh. aiieet pubttc. ond.en one
qnawen than thote uhteh aiiect. taw a.nd.
onden and tttju/vttont ujhteh aiie.cJ:.
te.euntty oi the State ane gnawen than
thote Mhteh aiiect. pubJPte ond.en. The
Pnettdent on the Govennon ivhtte
e.x.enetttng the pouen und.en Anttete 31 1
(2) (a) hat to bean tn mtnd thtt
dttttnetton between tttjiattont ujhteh
aiiect the tecuntt.y oi the State and the
tttuattont uhteh a.iiect pubttc onden on
taw and onden and ion the punpote oi
anntwtng at htt tatttiactton ion the
punpote oi patttng an onden unden. Anttcte.
311 (2) (e) the Pnettdent on the Gowennon
ca.n taJze tnto eonttdenatton onto thote
etncumttaneet uhteh have a beantng on the
tntenettt oi the tecuntt.y oi the State
and not on tttuattont hautng a beantng on
taw and onden on pubtte onden. The,
tatttiactton oi the Pnen>tdent on the
Gowennon ujoutd be vtttated ti tt tt bated
on ctneumttancet hawtng no beantng on the.
teeuntt.u oi the State. li an onden
patted unden Anttcte 311 12) tt attoAted
bejone a c.ount. oi taw on ttie gA.ound that,
the tattttactton oi the PnetAxient on the.
Gowennon At not bated on ctncumttaneet
Mhtch ha.we a beantng on the. tecunAt.u oi
the State the Count, can examtne. the

%1
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oc^c.ujn^ta.nc.&^ on ujhA.c,h. the. ■^a^U^'Ka.cAiA.on
o-k t.h.e. PA.e^'ide.ixt on. tho. Gofe^iiovt. ^ ba^exL
and ■L'k -it. thojt t.h.e. -i,a^,
c>Ln.c.LLiTi6-tanc,&^ hja.ue. no beoyi-Lnci on t.h,e.
■ie.c,LLA.-Ot^ O'f^ tKe, State, ^he CoLuvt cxLn hotd,
ihiat. t,h.e. ■6at>L^'(tac,t^on o-(^ t,h.e. P-ie^^Lde-ni oa.
the. Gowe.A.noA. uhtah t-b A.e.q_\xtA.exL
pa4»btng A>uch an OA.de.A. ha^ be.e.n wtttat&d
by uhoZty exi-ro-naoo^ on tnn&te.wanjt
c.on^tdenattonA>. "

(EmphoAit^ Atuppttexi)

37. Intoian aA>. dLULt^dtc.tton oi the. Count, on a Tntbunat

tn a judA.CAMZ ne.'^tew o^, an ond.e.n po^^ed unde.n Ant.tc.Ze. 31 1

(c.) oi the. Con^^tA.tutt.on o^ Indta, the ioZZou/tng
obAie.nvatA.onA> ha.ve been mad.e:

<y

W-

"32. In oun optnton, thene^one, tn a
caAie Lvhene the vaZtdtty o-^ an ond.en
paAAed unden. eZaxAAe (cj oi the second.
pnovtAo to AnttcJie 311 (2) tA> oAiAcatZed.
begone a count on a tntbunaJE tt tA> ooen

—the—count on the tnA.bunaZ to eycamtne
ojhethen the AcuttA-Kactton ot the. PneAtd.e.nt
on the Govennon tA> wttMited bu maZa.
23L——baAed. on ujhoZZu on extnajieouAi
tnneZevant QnoundA and, ton that

ttdeA,
on

punpoAe
the Gowennment tA> obZtoed. to oZ/j^ce beAoA.e.
i^Ae count on tAt.A.bunaZ the neZe\/ant
ivotentot. on the ba.A>tA> o4i u/htch the
AatACAitacAtton vjoyti anntved at AubA'ect to a
cZatm ot pntvtZecie unden SecttonA 123 and.

Evtdence Act to ujtt.hhoJPid
pnoductA.on o-<^ a panttcuZan document, on
necond.. Even tn caLA>e.A> u/he.ne A>u.ch a.
pntvtZepe tA> cZoAjmed the Govennme.nt
concenned. muAt dtAcZoAe'' be.tone ttie couA.t
——tntbundZ the natuLne ot the actt.\/ttA.e.A>

^htch the Qovennment emoZouee tA> A>aJxl.
to have tnd.uZQed tn. "

{EmphaAtA. AuppZted)

o-f* Indta. & Ann. v. EaJEbAvi. Gtnoh & Anji . ,
JT 1998 (3j SC 695 the Acope oi yudtctaZ nevteuj tn a caAe
oi dtAmtAAaZ unden Aecond. pnovtAo to cZauAe (c) oi

AntA.cZe 311 [2] oi the ConAtttutton oi Indta hoA been
e.x.pZatned unden:
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"7. In the. cxLte oA A K KnnP

CoLL^ hxjxi. exnjn^nexL the ex.tent oA dudtetcLP
pe^t^^Me tn ne,>peet ol kn

OA pa.^^ad. unden .second pnow^'^o
CtcLUybe (c) oA A^itteZe 311(2) oA ttie
Coru>t^.L^on. Tht^ Coix^ hjuL held thuzt
the ^cuU^Adetton oA the P^e^tdervt. ean be
&x^>Lned u;tthtn the iMntt^ laMi. douin tn
• "• Bommcit & 0.>t^. \j^ U O T a.

eJouTi^Med to a^ee^LtcU.nujhethe^ ^ td, ^tttcLted. etthe^ by mall
kUT. ^ fogged, on u,hoU.uo-nd./on—thnelewant Q.n.ou.nd.^. The C.nn.>,±
ho^ewen, eannot tn aoaonl :tho

^atA^A,aet.A.on—Aon the ̂ aJ-A^Aa.cJ-J on oA tho

beAone—th^—Pne^td.ent uhA.c.h td, neJ>owr,,^j-

y-j .4o^ ann^UA.nq at. hA^ tatt.AAnrtton
—betnq—tahen Linden elmiyj^e, (r.) ±n

"•' —^eeond.—pnovt^o to Anttele 311 (2 )
the Count ujoul/i. be bound bu the, ond.e.^
£a^^. TinU Coant ha^ enumenated the
-^^ope oA dudtetal nevteuj oA the
n^tdent'^ d>att^AcLctiton Aon pad>>6tn9 an
onden unden Clause. (a) oA the teeond
P^ow^o to Anttele 311(2). The ColuU hn^

Vl'o (Ajould be open toehallenge on the anound oA mala AArlo^
bailed ujhollu on ext>^an.enu..i a.nd /n^

^elewa.nt qnound.A: (2)eyen tA .jome nA
the matenAJol on vohteh the aetJ.on t^ tnhen

Aound to be 2.n.^e^leuant. the Cou^t u>nnJ>H
■ditAjLl—not tnte^nAene d>o lona the.n.e
d,ome nel.ewa.nt matental ^u^tatntno ±h~Z

,  ,, ac^on: (3) the t.nuth o^ eonnecjt.ne^^
—i^^en-tal eannot he. oae^j.nnoH h,, :thecoo^ non u)tll tt. go tnto tho. ad.eoun.r.u n-f
—^"(itental and Tt utU. nP^g■*ubd>tttutp.—t^ optnton Aon that oA thp.

Pn^^ent.; 94 1 thp. ..n.^nd oA mn.Pn ITZT.
ciZta, .^UJ-natton..^ uthoj,^

—P-^'^^^-^-ouvat.con Aound to be. a el.pn.»
—o-hoybe— pou)en on uihnt J y.^omet^e^ eallexi. Aj,n,uL on an,.,o., • - / ^ i

tyjQhtJ.U p^eybump. abUybP.
m-c^g^e oA pouen and u,M mabe

/I CLnd tho1 ̂  thP. hcy,t Tudo^.^ ^'^tuat.LOn and that. tho.u
■on pod>d>eyb.b^.on oA tnAonmatt.on and

hoyb tn.n^tP.d. d-h^jy
dudpment—^n the mattp^ ; (6) tht^ dn^y.
r  in^an—that—the Pne^tdent a.nd. theCoancyLl oi—Mtntditpyiy^ cute thp. A-'"'^"
cuibutenyb ^n thp. matter, ^ihat. thcJTI

(cA. Alu,n

Mohycnden SA.nah=JT 7 997 ( 2\ SQA" ^

fh
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li oa^ decUrfe^
<^O.ve, .ecu^g ^ ,,,, ^

^eca^g o4 in. .niii. noum^y ^ ̂noi. Sini., tat
tt-io tncXiul^ mutUiy o<( a. patit oi in. State. It
cannot t. conUneei to an ann,ea neteZtton on ncyoZt'.
tu^et ^ tnnoayn state taenet. on tniontnatann

neZattny to tn. Vei^nee .no^aett.on tetny pa^aen to otnen
coantntet. THe aay in u,nian tecjnity oi the. state, it
niiecteh .ay ^then open on eata.nt.attine. The nett

-e.. ..e ^ ' ̂ ■
^Ueotion in the Anteti Sonaet on pana.-.iiUan.y Poneet

ion ^taiieoteti on hi^tati^it^^
^oneah. ....

.....

^oipZine, intatoneunation anh eUtotetUenee to the

l7tZnz'

hoZhtno oI~Z~ ^

^  the. .„e„.,..
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CM. ba^e^. on ujhoU.u ^yt^a.np.nu^ n.

3^ound^. In t.hn^ &w&nt th.e. ^aJ-J^ia.c^^on uould be. a.

n.LLtt^y I.n taw.

^  ̂ommoA. v. Unton o4, IndJn . (1994) ̂  sqq
ma.joA.tty wtew taJzen ti ■^e.pA.od.uc.e.d.:

^g^^ac^o/i. ot the.

maJztng a. PA.octajnatU.on undeA. AAttcte 356 ( 1 )
jq^tttjn hJPo •

^  be. open, to chntt^^.r,qq on tho r.^n,.^r^

———idde^ betna bau>e.d. ujh.o£J>.u nn
e.xtA.a.neoLU> and/oa. tA.A.etewa.nt QA.ou.nd^ ;

u

t^ ^ome the. mate.AJnt^ on ujhtcd the.

a.ctA.on tt taJzen t^ j^oand to be tnA.et.P.unrJ-.

^outd .{>tttt not tnte.A.leyie. ^o tnno

—  ̂ome A.et.e\ja.nt. mat.P^JnJ>

'iiLiyiitaA.ntn.ci the a.ctton. •

tA.uth—OA. c.OA.A.ectne^.s ot the mata^JnP

—fae- Que.-ittoned. by the c.nijAt noA u,JPP

—— -^i^o the adequa.c.Li oA the. mn±^.j^p and
-it uttt at^o not ^ub^tUtMte tt^ optnton ^oa.
that o-fi the PA.et>tdent ;

fW th^ S'toand o< ma£a tak.e.6 .in. i.nt^ a.Ua
^ttuntton^ ujheA.e the PA.octajnatton j,ound
to be a. ctean. co^e oj, a.bLU>e oi poujen on iohat
>U ^omettme^ eatted iAJuud on poueA..
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(w^) t.he, coLUvt u-clZ not. JU.Qht^n pA.e^ume. abLU>&

m^LLAe. O'K pou&A, a.nd uj'Lt^ maJz& a^ou>anc.&

the, -hcLcJL ihjxt the. Pn.&-tUxi&nt a.nd the. Unton

Counatt. 0-6 Mtnt^te.^ CLte. the. be.^t ^uudge. oi

the. ^ttLUxtton a.nd that the.y aA.e. at^o tn

pO'6-6e-4-6-t-o»a 0'(i tn-^OA-watton. a.nd. mate^Atat a.nd.

that the. Coru>tAtuttorL hcL4 tA.UyiteA theJ..A.

jujd.ge.me.nt tn the matteA.; and

(wtt) tht^ doe^ not mean that the pA.e.^tdent and

the Counctt at MtntiteA.^ aA.e the ttnat

aA.btte.A^ tn the matteA. oa. that thetn. ootnton

t>ii eoncJLix^iitxje. "

41. In A. K. Kaut'^ ca-ae uhtte deattng u/tth the t^^ue

pAtxjttege, the Hon'bZe CouAt had. hetd that the ctatm oi

pA-ti/ttege t^ to be eonttdeA.ed by the CouAt oa. TA.tbu.naJt on

ttj> oujn meAtti, but tht^ cJtatm Looutd not .6tand tn the way

0'(\ the Go\jeA.nment eoneeA.ned betng A.eQutAed to dt-6ct.o.6e

the natuA.e o^ acttwttte.6 o^ the emp-^oc/ae-a on the bajjt^ o^

ujhteh .i>att.iitactton ot the PA.e^tdent h/r-a been OAAtued at

teadtng to an oAdeA. patted undeA. kAttcJte 311 (2) (e l.

Tht^ ujoujtd deteAjmtne and ^jactJtttate the CoiiAt to exmntne

ujhetheA. the acttwttte^ atteQed eoutd be A.ec,aA.ded
9

hautnQ a A.ea.6onabJte nexuyi> ojtth the tnte.A.e.^t o4, the

-{>eeuAtty o-ft the State. The-i^e acttwttte.^ tn uhteh the

employee t6 J^atd to have tnduJtged tn mu^t be

cLUittngut^hed iA.om the mateAtaJt uhteh ^appoAt the

tndutgenee tn .{,u.eh aettuttte.^. Foa. non-dt^cto^uAe oA

i^a&h mateAtat ctatm o-h PAtwttepe t^ uohetd. HoLoeweA.,

tht^—uoutd not extend to the cLU,ct.o.6UA.e oA nataA.e o-K
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hP.czLu^e uiouM. not, ̂ nxjotwe, d^c^o^u^e. ol a.n^

J.nAoAjnaJ-^-on c,onn&cJ>inci uJjth. ̂ ach a.citA,v-U>L&^ o-n, th.e, -60uyic.&

oA ■6Lic.h ^fi'ho-njncLtA.on.

\4

42. HoLW-cng ^.e-goAxi to the, cLioA,e,x>CLtd, we ob^e^v/e that,
tntttatly the. SCOT hetd by the. BSF w/ae^ta a.ppZtcxtnt ucLt on

de.putatton, iou.ncL the. a.ppttc.ajnt to be. guttty oi ta.px>e.x> oi
X)apeA.wtx>ton, c.omma.nd a.nd conttoZ. ThAt pA.oc.e.exU.ng hoyb

be.e.n cxiAAted. out at pet. the. BSF Rutet duAtng the. nouAte.

oi ujhtc.h oi tt x>e.veA.aJi u;ttnetx>et mox^tty BSF oiitc.eAt hax/e.
be.e.n e,xjamtne.d a.nd e.y.ptajnattont ho-we. be.e.n Xiought (^A-om the.

c.onc.eA.ned.. The. cLpp^tcxtnt. u/at one. the. u>.{tnetXtet. On

the. batAt oi the. itndtng^ oi the. SCOT, a. pA-opo^at uiat

dA.ajujn up to tnvohe. a.gatntt the. a.ppZtcxi.nt pA.owAto to

AAttcte. 311 (2} (c) oi the. ConttAtutton tn ttie. tnteA.ett

oi the. Xie.c.uAAt.y oi the. Stat.e.. The. move, wat x>ta.yexL by the.

TAtbunat and the. Hon'bte. Su.pA.e.me. CouAt but Qtth the.

dAA.e.cttont that the. A.etponde.ntt ate. iA.e.e. to taJze. actton

agatntt the. appjU.cui.nt tn aaaoAxtanae. u/tth Sjisjj. Houje.veA,

onty on muc.h tateA. date., aiteA. the. OA uiat dAtmAt.6e.d at

pA.e.~matuAe. and ttbeAt.y coat gA.anted. to the. A.etponde.ntt by

the. Hon'bte. Htgh CouAt, tt coat ieJUt ne.ed.ed. to hotd. a.

me.ettng oi the. Commttte.e. oi the.. AdvtteAt.

43. OM No. 34012/1 ( 5)/79-Ettt (E) dat.ed 26.7. 1980 lA.yt

docon pAOC.eduA.e. ioA. d.exittng lotth the. c.atet oi GoveA.nme.nt

teA.vant e.ngaged, tn oa. attocuLated. uUth tubveA.tt\Je.

acttvAttet tn to iaA. at appjPtcxLbtttty oi pA.ovAto to

AAttcte. 311 (2) tt c.onc.eAned. At peA.. thAt OM on. A.e.c.etpt

oi the. tnioAJvatton A.e.gaA.dtng tubveAttve. a.cttvAttet a.

CommAtte.e. oi AdvAteAt At aonttAtuted and to iAttt d.e.cAde.:
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(2.) -t/ae atte.9auU.on^ maude, cigcLlrUit the,

•4a-6pe.ot on. any thejn .^hotiZcL be. cLL6c,to^ed, to

the >6u^pac-t and he .^houLtd be gtven an

»

oppon.tu.ntty to 'huA.nt^h ht^ tn-ffonjnatton; on.

(tt) ijjhetheA. on Qn.ou.ncU> o-f^ nattonaZ .6eeuntt.y on. the

natLLA.e o4y atteqatton^ made aQatn^t the

yiLL^pecU., tt t-i> not axLvt^abte on. nec.e.^^aA.y to

dt^cJ^o.6e the aJLtegattont aQatn.4>t the .6u.6pect

on. to cjoJUL upon hit^ n.epty theyieyto. Then.eu.pon.

a-fiten. eon^tden.atton n.eeommendatton>i> O'k

Commtttee o-h Adwt^eyi^ ty> to be ton.ujCLn.ded to

the Pn.e.^tdent.

44. Ayi> pen. the gutdettne^ cxLte^ O'i^ goven.nment .6en.want

engaged tn ytu.bven.^tve aettwttte.^ an.e n.e-cJia.^^t'fited tn

etajuyi>e (b) (3) utth ae^i^eyLenee to the aettuttteA

pn.e-ju/ltetat to the tnten.e.At O'fy Aoven.etgnt.y and tnte.gnUt.y

oi, Indta.

45. It tA CLtAo not dtAputed that tn puyiAULanee SCOT

not onty apptteant but othen. O'^^-i^teeyiA tnctudtng DIG AAhofz

Ku/nan. hauA been tndtct.ed and eouyiAe o^i^ actton u/a.A

AuggeAted. AeeonxitngZy, AAhoh Kuman. who wot ten.rntnated

neAonttng to Sectton 20 oi the 8.S.F. Act. Howewen., the

onxLeyiA been Aet auAtde by the DtwtAton Bench Jamrnu. &

KoAhmtn. Htgh Count on 21.4. 1 999, agatnAt whJ.eh SLP

pn.eienn.ed begone the. Apex Count tA AtUt Aub yudtce. In

the meanu/htte, dtnecttonA hawe been tAAued by the Hon'bte

Apex Count not to tenmtnate the AenuteeA oi the conce-rned

oiiteen. utthout iunthen. on.den.A. He aa thxiA conttnutng tn

Aenutee att theAe whtte.

K
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■^4.

46. A>6 p&a. th.e. cLe.cJ^^on t,h.e. Ap&x. CoLuut, -in c4JL6e^

ujhie^e. hnyt be.&n A.e^oAJ^e.cL io und&^i An.tA.cZe. 31 1

(2) (cj ju.dA,cA.aZ n.e\jtei/j o-^ ttiA.^ TnA.bun.aZ Zt not baymecL.

Houjewe.n., the .tame tt> ZZmttedL to the e)oimtnatA.on Oyt to

uhethen. the .6aAA.t^a.cAA.on o-fy the Pn.ettd.ent an^wed at tt

not wttAxLted on extn.a.neout on. t^n.eZewa.nt conttden.attont

a.nd u/hethen. tt tt mauZa. Atde on. not. It tt aZ.to to be

exnmtned ujhethe.n. the taAA.t'fia.ctton tt ba^ed on

cA.n.cumtta.ncet uhtch hawe a. beattA.nci on the tecunAA.o ot the

State. In a. JudtctaZ n.ewteuj e\jen t^ the maten.taZ ^ound

tt tntteZeKjajnt and the n.eZewant matenAjoZ tuttatn the

actton cannot be chaZZenged. Tn.uth on. con.n.ectnett o-(y the

matenAuiZ on. ttt adequacy by tubttttuttng optnton 'fyon. the

Pn.ettdent tt aZto pnecZuded. Thtt cannot be quettA.oned

tn a.nnA.vtng at a concZutton. The. Count:, tt pn.ecZuded -(yn.om

ZtghtZy pn.etumtng mttute o-(y the poufen..

<.£3

K

47. Havtng n.egan.d to the a-fyon.etatd uje '(ytnd that when the.

matten. ha.t been n.e^etin.ed to the Adwtton.y Committee on

tecond ttme then.e hat been totaZ non-appZtcatton O'k mtnd.,

to the n.eZeuant conttden.atA.on at enuttaged tn OM O'fy 1980

tbtd. The exLnZ.A.etL decttton the Commtttee u/htch met: on

16.7. 1.993 hat onZy been n.e-tten.ated and adopted. At

mandated upon, the Commtttee wot to examtne ujhethe.n. the

natune o-fy aZZegattont be dttcZoted to the tutpect. Gnn-nt

o-fy n.eatonabZe oppontjxntty, whtch tt a nA.ght gowe.n.nment

tenwant begone htt tenutcet an.e dttpented wtth A.t,

tn-butZt tn a tttuatton ujhen.e pn.otectton to the empZoyeet

gn.anted tn Ant.4.cZe 311 (2) tt tought to be cuntaAZexL.

ConttAt.utA.on oi Indta pnotectt thote n.tght.t tubject. to

jutt ex.cepttont out oi whtch AnttcZe 311 (2) (c) tt one.
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A  ̂&a^orLM& oppoA^burUt-y io d&i&nd c.ouZd be. dJ^pe-n^eA

uu±h. .il the. cLU.cJ>-n.6LULe maJLe^nAxi.^. eLltegeA a.Q(L^nAt—th^

^u^d&cA i.>nu.PA not- he. An th.e. .int.e.^e^ t-be. ^ecAAA^Ay gi

the. StaA.c.. EnQUA.A.u cuLnnnt. be. cLwo^&d Zn a u/e.ab. co^e—Qa,

mn±e^AJiI. nnA .6uU4.cUe.nt to p^oi/e 4:be. choyLge^. IM

r.nn^AAtLuU.onca. p^ouA^on^ cannot—be by-patted and

th.ont-c.utt cannot be peAJnttted ujIoLcK ujoutd. tnten^ene iotx.h

the nt9ht>i> oi the tncUutduat on the atteged g^.oundt ol

Jutt ex.ceptd.ont. In oun conttdened. y/te^^ and inom the

penutad. oi matentat tn tuppont oi the tatdtiactton

anntwed at ptaced beione iJt>, ct;e itnd that, the nel.e\/ant

^  matentaJ. on the bouttt oi ujhtch app-ttcant hat been

tndtcted tn SCOT had atneady been made pubttc. The

uittne.ttet> have been examtned to axmtve at the itndtngt

about the taptet oi tupenvttton, command and contnot on

the pott oi the app^^dcant. The tecuntt.y oi the State u/at

not at. aJUi dtttunbed on aiiect.ed inom ttt dttctotune, yet

the taume mat.entaJt ha.t been avfotded and not taJzen tnt.o

conttdenatton, ujhtch thoojed tota-i. tach oi appttcatton oi

mtnd, (jjhtte necommendtng counte oi actton agatntt

appttcant..

48. The hetevant conttdenatton a.t to gapt tn the

evtdence aJLto thoojt mata itdet to avotd hotdtng oi

tnqutny agatntt appttcant.

49. A nattonat tntenett can newen be ad.ventety aiiect.ed

tn cote oi holdtng oi a dttctp-ttnan-y pnoceedtng but tt It

the tecuntty oi the State uhtch matt.ent. Fnom the

penu^at oi the SCOT conducted by the ESf tt tnantptnet
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ihwut ihe. ouutc-ome. t,he. aJUie.gaJU.onyi>! -in Jhe opJnJon

the 'inciuUA.y o^fi^'Lc.eyn. then. on. nouj beUng t.A.eaJed aj>

hja.zaun.d.ouJ> to the z>eeuA.tt.y o-iS the StaJe. It a-lyten. 9

yeoAJf aJ the -remote potnt 0'(^ ttme uhen. cL<J>Cytoz>UA.e o^ the

maJ.e^ita.t tn. SCIO haj> no e-f^^iyeet aJ aJUi o\/en. the z>eeuA.tt.y

o^ the- StxjJ.e, nez^ont to AnttcJie 311 (2j (e) hay6 been

taJzen.

50. Any a.etton 0-6 the Gowennment haj> to poj-t thnough the

eandtnaJ. tett o6 ^ayinnejt tn auetton a.nd depntwaJUon 0-6

ntghtyi 0-6 the pazutteZi. The ^a.et thaJ a. -fyexfj o-6-6-<-c,e^-6 ha.we

been punUthed not a. A.eteua.nt eonJ>tde.A.aJU..on to deny the

a.ppmea.nt penmt.i)Z>ton to a.\jaAJt hlm.6eJ.-(y 0-6 hJj Ajght to

hnou/ the aJLtegaJyConJ) aLgoycntt hJjv a.nd to e-iy^e.cJU.veU.y

de'fyend tt. AnbttA.azitnez>^ tn a.ny aicJton ea.n ne\/eA. be

uphetd. The dut.y to olcJ ioyUity Tj tnbutJUt. Though no,

pe^nybonaJ. moAa. -(ytdeZi azie to be aJtAyibated, uie -(yeeJi thaJ the

.i>aJxy!)^a.et.Lon ajvituexL aJ tyi> boy^ed on the. CyL^.c.uiu^i>ta.n.eey{i

Mhyiah do not ewen have a.n tot/j. oi an ejy^eet on the

-i>eeuLA.tty 0-6 the State.

V.

51. We atyio -{ytnd that tntttaZZy th.e pnopo^ed aetton uay{>

to awatt the outeome oi the Apex. Cou.nt decUytton tn A.i>holz

Kumazi x> —eayi>e (ziupnaj. The z>ajne haj been ehan.ged. a.nd. the

■Impugned acJycon hoyb been taJzen tn hay6te, u/hJeh

eoncAuxitweAy potntZ) toujazui.^ the d.eyStae 0-6 neyiipond.entA to
mete out. to the. appZtea.nt cAySo the. iaJ.e 0-6 othen.

oiiteenyb. It u/ouAd appeazi that appULeant uho nematned

unpunUyi>hed -(yon tong yeanz> hoyb nouj been tubye.cJ.ed to

depntwaJJon 0-6 hJyb nUghtt unden AntJcAe 311 (2) (c) 0-6
the Conttxtutton oi Indta, ujhteh to ouzt eony{>tde.ned vtew
cannot- be counJena.nced. Not onty the maAjj. itd.et one to
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be. -6aen., t.h.e. .^CLt-L^-ftCLC.^on. OAyt-lK/exL out ̂  pA.one ■ffOA. an

e.x/im^naJU.on. a^ t.o ujh.e.t,h.eA. A.A^eJ^e.'uanJ:: c.onyi>AxLe.A.aut.Lon^ and

cU.A.c.um.6taLnc.e.^ hawing no bejiAA,ng out. aZJi. on t,h.e. -iecu^tx^y

-t/ie State. Inawe gone, tnto the de.cU..6ton. In -6ach an

exmntnatton, the. tn-(,e.A.enc.e. tt agatntt the. /ie.^ponAe.nt..6.

The. gA.ouncL6 tahen i-o^n. non-dt^cJtotuA.e. o4 the A.e.atont -ffO-n.

the a.c.t>Lon, t.e. , tnteae.6t t>eeuA.tty o-(^ State ceoxie to

have any n.et.evanee, at the attegatton^ have attead.y been

dAtct.o.iied to app.ttcxLnt tn SCIO and no -(^Luithet. tndtctment

u/at on anvtt. Thtt tt another ^actoA. ujhlch maJtet the

t>attt'(^a.ctA.on A.ettt upon ttAetewant eonttdeA-attont.

fuAtheA., aJAotheA. A.e.aton -(yOA. hotdtng bach the tnqutA.y tt

that tt mtght a.-^-(^ec^ the pA.ogA.et^ o-(^ thetA. pA.o_ceed.tngt

tntttated. agatntt othett. Thtt tt totatJLy tAA.et.e\ja.At..

52. In the A.etutt, hawtng Aegatid. to the a.bowe, the

tAA.etttttbZe tnieA.ence that emetget tt that the pA.etent

cate tt not a ^tt one -f^oA. taJ?tng A.etoAt to pA.owtto to

AAttcte 311 (2)(c) oi the Conttttutton oi Indta.. The

a^OAetaUd. pAovttton hat been AetOAted to moAe tn bAeach

than compLtance, a.t the tattt^actton atttttved at tt

mechantcat ioA uant oi tndependent a.ppttcatt.on ajxd

oAAtwed at mechn.ntcaZty heeptng at bay aU. the Aeteuant

conttdeAottont the tame cannot be tuttatned tn the e.ye.t
oi taw.

V

53. The above tnicAence/conctutton doet not meajA thjjt. cue
OAe agatatt the tdea oi the Aetpondentt' tahtng any
actA.on agatntt tt. Toa iAom tt, uh/it wc ieet tt that,
tnvohtng oi AAttcte 311 (2} (cj u^at ctexvAty avoTdabte tn
thtt cote and that the Aetpondent.t thoutd. not have
AetoAted to thtt thoAt-cut ioA no competttng Aea^ont, but
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^h-outd hjxua accepted ide no-^mat p^oc.&dLULe. -In Zciw, cu>

&num€^ajtexi. -in Alt Ind-ia. Se^w^c.& (VwnA^bm&rvt & App&aX)

Ru£,&^, 1 9 69. Thcut a^tone. uicl^ po^^-ibZe. 'in. t,he. p^e-^er?,^

ca-4a.

54. Ac.c.oA.d'Lng to the. a.ppttcM.nt, the. c.omp&ten.t

CLathoAAA.y' t 'bat>U>ia.c.tton eyjxmtnat4..on.

Ac.c.on.dtn.g to the ̂ .e^tpondent^, the abowe '^otA^iia.etA.on. uja.i>

not Suu.ttita.bZe and that the pne^tdenttat exenet^e oi the

pouen \jjaA> not etaeum'tc.ntbed by JudtoLat new tew. We ane

mahtng tt cJLean that we do not embanh upon any coun^ie oi

aetton to 'tub^tttut.e oun wt^idom/yud.gment. ion thad, oi tJn.e

c-omped-ent authonAt.y. It iaZt.^ out'fitd.e the .^c.ope oi

jijidtcAxLZ. new tew. Howewen, when Id. -tx6 bA.ought out thad

the y{>atd ^badd'tiiacdton 1^ betted on wnong iacd.f> and

unnea.'iionabte gnound..ii, Oyfi had oeeunned. tn thJ.'f) OA,

yudtcdad. new tew -c^ eatded ion. In the cdneum^taneed oi

the ea6e, the ne^iutt oi the Judtcda.t new tew tA not tn

iawoun oi the ne^pondent't.

55. The pJLea- oi the apptteant that he had been .6tngted.

out ion dJ^entrntnatony tneatment tn that the ne^iiudt oi

the iacd itnddng tnqutny wa^ not .iupptted., Id andwened. by

the nedpondentd >itattng that the 'bame wa^ not ad. add

codded ion. Eedtd.ed, whdde the nepont oi SCOT had. be.en

the ba.6ld oi the acdI.on agadndt the appdteant eoudd. he

hawe been d.ented the abowe? We hotd the a.ndwen tn the

negadtwe. On thtd yi>eone addo, the appttcant' co^e Id

'htnong. UJhtde the awenment oi DIG & Commanda.nt aiten

enO'5'^-exaLrntnadton oi eaeh othen. wad agadatit the

appttco.nt, he '^houdd hn.we be.en put on nottee. We addo

K
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hnH the. oppo-nJiu-ntty to pe^u^e the. A.eA.e.\ja.nt itte

No. 4/4/92-T 4:he. Mtntttn.y oi Home. It tt te.e.n

the.^e.iA.om that the. de.ct.6ton to dt.6pe.nte. ojtth the. te.A.wtc.e.t

o^ the. appttc.ant had. be.e.n taJze.n at back at tn 1993

but the. pn.oce.edtngt be.'f^one. the. Tatbunat/Htgh Count and

the. Supnejve. Count had tnteA.we.ned. Gowt. had, ait the,

uhtie., ta.ke.n a ttand that the. cui.pa.btitty o-^ the.

appitcant oi the. tame, magnttude. at oi thote. ujho we^e

otto concerned, t.e.. , DIG and the. Commandant and. hn.d.,

theA.e.-f}One., de.ctded to pnoce.ed agatntt the. appitcant. The.

pnopotat {^nom VG, BSF (at he then u/oAi) ujat that tiie

tenwtceA} the appitcant be dttpented ujtth tnwoktng

Anttcte 311 (2) (b) uhtte the decttton taken by the

MtntttA.y o^ Home A'^^atnt wat to tn.woke Anttci.e 311 (2)

(c). The eaniten decttton haA, been nettenated by the

pneA>ent admtntttnatton. It tt tnue that the Mtntttny o^

Home Aiiatnt couid deai. utth the a.ppitcant unden Anttcie

311 (2) but tt tt doubtiui. uhetJnen. tuch a.n actton iwat

ujannanted. tn the ctncumttancet o-^ the coA^e. At noted.

ecLniten, SCOI't .(ftndtngt about the appitcant neiated to

betng a tttent tpectaton to the tnnegtjta.nttteA, commttted.

by htt Juntont, htt not wtttttng the tpot and htt not

tntttatitng the tettent.

56. Ait the abowe thnee chaaget put togethen uouid. thooj

that thtt to be a cote at uontt 'fiOtiune o/>

tupenwttton. But ojouid. tt pen te ajmount to a tttjuatton

uhene the appitcant couid hawe been deait ojtth utthout

obtenwtng any pnocedune to gtwe htm at i.eatt one. chance

to ex.piatn ht.6 caA>e? LJe -f^eei. not. Ta.ct6 and.

ctncum^tanceA O'fy the caA>e .6houj that neAthea. the tnteneA>t

.6ecuntt.y non ex.pedtenc.y uouid hawe tn a.ny ua.y
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by ioZtouj'Ln.y t.he. A.e.quA^^e. pvtocedu^e ioA, condLLC^ng th.e,

^nquA^y. thia cLppJtlc^nt hxu> be.e.n ^n(Uc^t&d on the,

bcL^t^ oi SCOT A.e,poAJ:, ujhtc,h hcu> teA. to the, tmpugneA

oAd.e,^, he, ,6hou,ld hciwe, be,e,n gtven a.n oppoA.tuntty to

e,)cptaLtn hU> aate,, yt4>-a.-wt^, th.a.t A.e,poAA,. It ha,^ not

been d.one,. It aJL^o {jjn.ong to ru>4ume, that, uittne,A^e,^

ujoutd not be a.\/atta.bte, oxi mo^t oi them 8SF oiitctaZ^

them^etwet. Hotdtng 0-6 the tnquA,A.y at^^o eould. not ha.ve

A.etutt.ed tn a.ny bA,ejj.eh o-fy ,6eeLUttt.y, at ■^eated by the

n.etpondentt. By ^eektng the ^hont-eut, the n.etpond.entt

ha.we acted not at modet emptoyeet. Thut uiat cteatZy

a.wotdabZe. We do not at aJLt Raggett that the a.ppZteant.

,6houtd not be, pA.oeeed,ed agatntt. Retpond,entt cxin aZx>ja.y^

-tafee action agatntt any ejvttng oa. de^^iauJttng empZoyee ^oa.

the etA,OA, OA, omlt^^ton oa. mlteonduct he It gutZty o-^ but.

the .6ame ,6hoiuZd be done tn aeeoAA,anee with Zaw a.nd. a^teA.

gotng th,A.ough the. due pAoeetAi. Qua. -fftndtng It that, the

A.etpondentt haxL not done a,o but hud. eho^en a A>hoAt-eut,

-a. whteh they AihouZd not ha.ve tA.aweA.A)ed. ThetA. actl,on,

thet.e^OA.e, cunnot at aJZZ be end.OA,A>ed.

57. In, the above wtew o-^ the matteA, the OA A)Ucceedt and.

It aecoAxitngZy aJtZowed. The tmpugned. OAxLet, dated

23/24. 1.2001 It quathed a.nd. ,i>et attde. The a.ppZteant, It

oAd.eA.ed to be Aetnttated. tmmedtateZy. Thlt d.oet not eome

tn the way o/) the appZl.ea.nt betng pAOC.eed.ed. agatntt l.n. a

duZy eonttltuted. tnqixtAy tn teAJVAi o/^ AIS (V&A) RuZet,

1 9 69. 14 the Aetpondentt deem It neeetAiOAy to do -60,

they ma.y tntttate the pAoeeedtngA, aeeoAdtn.gZy. U>e a.ZA30

dtAect thut the peAtod. betxnte.en the dat.e o/i hit dttmltAoZ

and hJt Aetnttatement be AegutuAlted by the competent
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(XLLtho-tA^y A.n a.c.c.o-^da.n.c.& uj-cth. tojjj and t.he. outcome, o-f, th.&

dtt)C.cp£.^nany pnoceextcnyt, th.e. ^o/na a/te, to be

tn-cttated. In wteu/ o^ the above dtnecttont, the tntevitm

-T-a-^-ca-^ Qnanted. ayaA^ntt ne^tpond.ent. No. 3, on the aspect o-^

ewtctycon o-5 the app.£.tcant 'f^nom the o^^tctaJL quantevt, t-^s

mojde CLfo-6o-£u/ta and the a.pp.^^cant tt pe.A.mttted. to conttnue

tn the puanten tn the u^ua£. tenm.^ and condtttont.
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58. Eeione panttny utth tht^, wa uotA^Zd at^o tthe to

ptace on necond oun deep appnectatton -(^on. the ex.ceJ.Zent

a^-iitxitance ue necetwed ^nom the teanned counteZ on both

ttde^. Shnt G.D.Gupta, teanned Senton Ad.wocate aZong

utth ShAA. U.K.Rao appeantng ^on the applicant and Shnt

K.K. Sood, teanned AddtttonaZ SoZtctton GenenaZ, ujho

aZong ujtth ShnZ A.K. Ehandujaj and Shnt Neenaj Jax.n

appealed ion the Unton oi Indta and Shnt NttZn Tambwehan,

Zeanned coivr^eZ ^on the State MahanathZna, aZZ tnted

-iitnceneZy to heZp the TntbunaZ tn anaZy.6tng the

Wa ane thanhiuZ to them.

59. Thevie. A>haZZ be no onden^to cott^.

S -iw
(SHANKER RAJU)
MEMEER (J)

(/$pUINl JiJ. TAMPI)
\[i^ MEM8E;? {j

/tuntZ/


