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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A.No,.RB0O/2001
witLh
0.A.No.186/2001

Hoa'ble Shri V.K.Majalra, Member(A)
Hon’ble Shri Shanker Raju, Member(J)
A

) _ ‘ ~ , h
New Delhi, this the 267 day of April, 2002
O0.A.No.680/2001:

P.D.Sharma

s/o Shri J.D.Sharma glo /¢9e,
Gulabi Bagh, 2et& Adma, lad4 !
Delhi - 110 007

Ex, Dy. Regislrar Cooperalive Socielies,. Applicant
(By Advocale: Shei M.K.Gupla)
| Vs,
The Govi. of N.C.T.
Lhrough

The Chiel Secretary
Govi. of N.C.T., Delhi

New Delhi, v v Respondent
{By Advocale: Mrs., Avnish Ahlawal)
witlh

0.A/.N0.196/2001:

P.D.Sharma
s/o Sh. J,.D.Sharna

r/o 1680, Delhi Administratlion Flals
Gulabi Bagh

Delhi - 1106 007, . v Applicant
(By Advocate: Shri M,K.Gupta)

Vs,
Chiel Secretiary
Govi., of National Capital Territory of Delhi
New Delhi.
The Registrar Co-operalive Soclielies

Govl. of NCT of Delhi

Parliament SiLreel

New Delhij, ++ Respondenls

(By Advocale: Mrs. Avnish Ahlawatl)

ORDER

By Shanker Raju, M(J):
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Applicant, who geLired on superannualion, has
challenged suspension and disciplinary proceedings
iniliated againsl him., As Lhe mallers involves common
queslion of facl and law, Lhe same are being disposed

of by Lhis common order:

2. Applicanl, in OA No,.880/20G1, who was a
member of DANICS while working as Depuly Regislrar,
Cooperalive Socielies retired on superannualion on
Memorandum

31.12.2000, has assailed Confidential

issued by Lhe 28.12.,2000 wheteby

v

respondenls
disciplinary proceedings under Rule 14 of Lhe CC3
{CCA) Rules, 1865 has been inilialed against him on

th

T

following Articles of Charges:

Article-T

That Lhe said Shri P.D.Sharma

while funclioning as Depuly Registrar
during Lhe period November, 2000

commilbled gross misconducl in as much as

in blatant violation of administrative

instructions as well as  usurping Lhe

powers of JbL, Reglistrar, Co-operallive

Societies and also transgressing his
Jurisdiction as such, he passed an award

No.F.108/JR/GH/98-99/1608-10 dated

30,11.2000 in Lhe case of Shri Sanjay

Kansal, Claim pelilioner Vs, Vikrant

CGHS Lid,

Article - TIT

. That Lhe said Shri P.D.Shacma
while functioning in the aforesaid
capacily during Lhe relevant period
commilled gross misconduct in as much as
in blatant adminislrative instructions as
well  as  usurping  Lhe powers of Jt.
Registracr, Co-operalive Socielies and
also Llransgressing his jurisdiclion he

passed Aan award
No.,F,109/JR/GH/98-99/1611~12 datled
30.11.2000 in Lhe case of Shri K.C.Gupta,
Claim Pelilioner Vs, Vikrantl

Co-operalive Group Housing Soclely Ltd,

The above acls on the parl of
Shri P.D.Sharma, Depuly Regisirar,
Co-operalive Socielies is a refleclion of
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lacking. -professional integrily and

conduct unbecoming of a government
servant Lhereby violaling Lhe provisions

“of Rule 3 of Lhe CC8 (Conduct) Rules,
1964,

3. Learned counsel [or applicant in this OA
has stated Lhal though the date of superannuation of
the applicanl was in Lhe Aflerncon of 31.12.2000 as
Depulty Registrar Co-operalive Soclelles, Govi, of
NCT, Delhi but as he relinquished Lhe charge of posl
in the Afternoon of 29,12.2000 and despile his
presence in Lhe office, Lhe Memorandum daled
29.12.2000 should have heen convenienlly served on Lhe
same day. Applicanl, who was oul of slalion [or Lwo
days, Li.e., 30th and 31st December, 2000 along wilh
family, on 1.1.2001 found impugned order pasied atl Lhe
entry of his gale, IL is also stated Lhal Lbe
wemorandum  has nol been issued on Lhe approval of Lhe
L, Governor, who is an appoinling authorily, The
aforesald Memorandum was served upon tLhe applicant
after his reliremenl, Lhe same is nol sustainable in

the eyes of law as well in view of Lhe decision ol the

Principal Bench 1in OA 126/97 dated 1.7.1997. IL is

also  stated Lhat the Memorandum was signed and issued

Just before Lhe due date of his relirement of Lhe
applicant., As Lhe applicant received Lhe wmemorandum
on 1.1.2001 himselfl, tLhe relationship of master and
servanl. belween Lhe respondenils and the applicant
ceased Lo exisl for invoking Lhe rules of discipline
and the impugned order should have been passed in Lhe
name of Presidenl under Rule 98 of Lhe CCS ({(Pension)
Rules, 1872. Il is also staled Lhatl memorandum was
not served upon him validly. According Lo him

chargesheel lissued Tfour days prior Lo  superannuation

shall have Lo be Lreated as one issued under Rule 2(a)
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% (b) of tithe Rule 9 of the (Peansion) Rules, 1972,

Impugned order was issued by Lhe Chiel Secrelary,

Govi, of NCT, who is not Lhe disciplinary aulhorily,

has no jurisdiction Lo  lissue the same as the
3 . k] [} M
applicanta should have been bLrealed as a  pensioners
vis-a-vis of a Govi, servant, Il is further staled
that as Lhe applicanl was discharging quasi Jjudicial
functions as Depuly Regislrar of Cooperalive Socielies
under the provisions of Delhi Co-Operalive BSocielies
Acl, 1972, the Jurisdiclion of which has bheen

e LL., Governor, Lhe Registlracr of Lhe

—

conferred by L

Ly is nol empowered Lo  issue any

74

Co-operalive Soci
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direclions, As such no misconduct is allributable Lo
the applicant Lo warranl any disciplinary proceedings.
IL is in Lhis background, il was stated Lhat Lhe
applicant has sought {or Lhe documents from the f[ile
of BShri Harpreet Singh Sachdeva Vs. Shiv Bhola
iperalive Group Housing Sociely, wherein Lhe
Regislrar had permiLLed the concerned Depuly Redgisbrar
Lo continue Lo discharge and deal wilh Lhe case as
quasi Judicial aulhority and the order was passed
subsequentl Lo Lhe so-called taking away Lhe
jurisdiction of Depuly Registrar on 11.4.2000. Theese
documenls have nol been made available, Regislrar can
only distribute the work bul he 1is neither competent
to L&ké away or confer Uthe Jurisdiclion on any
official, As Lhe power is vesled with the LL.

Governor only.
4, In OA No.196/2001, Lhe applicant assails
an order passed by the respondents on 29.12.,2000

placing him under suspension on  conlemplatlion of

disciplinary proceedings, Learned counsel for
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applicant has sbLated Lhat Lill 29.12.2000, nolLhing
adverse  was found against Lhe applicanlt and was paid
Lthe enlire amount of pay and allowances uplo Lhe monlh
of December, - 2000,  Relation ship belween Lhe

respondenlts  and  applicanl ceased Lo exist as he had

‘relingquished Lhe charge 1 Lhe Aflernoon of

29.12.2000, By virtue of the impugned order, Lhe
applicanlt Lreated Lo be a Governmeni servant even
afler his relirement, The Suspension order ceased Lo
end on 31.12.2000 and Lhe same was not intenlionally
served  upon Lhe applicanl despile his presence in the
office upto 7 PM on 29.12.2000. This suspension has
debarred him frow geiling any privilege and instead of
salary he has to gel subsistence allowance, As Lhe
applicant was on duty and enjoyed status uLLached Lo
Lhe posl, Lhe pay and allowances already drawn and
paid Lo him cannol be converled inlo subsislence

-

allowance., Beling Salurday and Sunday on 30Lh and 3isti
Decenber, 2000, appliuanL has nol performed any duly.
The continualion of impugned order beyond 31.12.2000
and  ils non-revocation is nol legal as Lhe suspension
order was served wupon him on 1.1.2001 afler his
superannuation, no relrospective effecl can be given
Lo such order., Applicanl has conlended Lhat Lhe order
of suspension has been passed under Sub-rule (1) of
Rule 10 of <CCS (CCA) Rules, 13965, is wilhoutl any
Jurisdiction, By referring Lo Lhe Annexure-RA2 dated

29.12.2000, it is contended Lhalb he relinquished Lhe

charge al 2.00 PM on 29.12.2000 and as per OM  daled

021.2.,1977, Lhe Governmenl servanl is not debarred from

relinquishing Lhe charge (de-factio) on - Lhe last
working day of Lhe monLh; He denies Lhe alleged

service of Lhe impugned order and has stated Lhal Lhe

I
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order of suspension was nol available wilh Lhem for
service uplo 7,40 PM on 28.12.2000 and could aol be
served on  Lhal day. IL is staled Lhal being a
conlidential memorandum, it should have bheen
personally served upon Lhe applicanl, The revocalion
of  suspension cannol be automalic and deemed and as
per  Lhe Rules of suspension, Lhe same is Lo be
conlinued Lill its revocalion orp modilication,
Service of impugned order dated 29.12.2000 cannol be
lrealed as deemed service on 29.12.2060 iitsell, Apart
from it, suspension is Lo be resorted Lo prevenl any
interference by Lhe delinquent employee by way of
suppressing and manipulaling Lhe records, ele, As Lhe
applicant. has already relinquished (Lhe charge on
’29.12.2000, even Lhis possibilily was ruled oul.

5; On the other hand, respondents in'reply Lo

OA 80/2001 denied Lhe contentions of Lhe applicant

N

and have staled thatl being an ad hoo entry grade
officer, applicanl was posled as Depuly Registrar.

While Cfunciioning as such he invoked jurisdiclion

‘under  Section 61 of Lhe Delhi Co-operalive Socielies

AGL, 1972 to act as an Arbitralor in Lwo cases, A

V4

per nolification of (he LL. Governor daled 31.3.2000,
DR is Lo exercise such powers as subjecl to genegal
guide-lines superintendent and conlrol of the
Registrar and having no jurisdiclion Lo deal with such
a  dispute, applicanl has nol complied wilh the orderps
of lransferring tLhe pending cases to Lhe respecltive

arbilration authorily, despite Lhe orders, Applicant

withoul jurisdiction passed Lhe awards, For which Lhe




w—‘;-/
explanation of applicant was taken much before his

retirement by a memorandum daled 29.12.2000, which was

nol responded Lo,

A, It is slated substantive posl held by
applicant was of of Grade-I Officer of DASS, a [leeder
cadre Lo DANICS. As Lhe applicani was le retire on
31.12.2000, and‘having relinquished the charge of Lhe
post of DR on 29.12.2000, as per OM dated 21.2.19877
issued by the Ministry of Defence under Rule 35 of Lhe
CCS  (Pension) Rules, 1872 a Goverumenl servant who
retires [rom service w.e,[. Afterncon of the lasl day
of Lhe month in.whiuh the retlirement falls should
formally relinqgishes the charge of Lhe afllernoon of
that day itlsell even il it happens Lo be closed
holiday. As Lhe applicanl was nol present, both on
30th  and 31st December, 2000, and since il was not
possible Lo effecl Lhe service of bMemorandum daled
29.12.2000 1L was pasted at Lhe door of Lhe residence
of Lhe applicant. Applicanl also nol sought any
permission Lo  leave tLhe sLaLiop before 31,12.2000,
Wilhoul any Jurisdiclion he passed Lhe awards and nol
responded Lo Lhe memorandum the case was referred Lo
compelenl aulhorily and approval was accorded al 7.40
PM on 29.12.2000 by which tLime he lef{ Lhe office,
The order of suspension and charge-sheel was senl Lo
his residence bul was refused by his son. IL was sent
Lthrough Speed Posl as well as Regislered posl on

30.12.26006. Having senl an official Lo serve Lhe

csame, son  of  Lhe applicant refused Lo receive Lhe

same, Finding no allernalive Lhe same has been pasted
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al his door, It is also staled Lhalt the reliral
bepelits of the applicant having been worked oul butl
having regard Lo Lhe disciplinary proceedings maller
was reviewed and sleps are being (Laken Lo grant
provisional pepsion under Rule 69(1) of Lhe CCS
(Pension) rules, 1972, Disciplinary proceedings have
been initialed against Lhe applicant while he was in
service and in  Lhal evenl Lhe same is permissible
under Rule 9 of Lhe CCS (Pension) Rules. By relerring
Lo the decision of Lhe Apex Court in Stale of Punjab
Vs, Khemi Ram, AIR 1970 SC 214, it is contended thal
Lhe word ’communicate® cannol be interpreled Lo mean

Lthat Lhe order would become effeclive only on its

-receipl by Lhe concerned servanl unless Lthe provision

in queslion expressly so provides and il would Lake

effecl from the dale of communicaltion,

7. Respondenls, in reply Lo OA No.196/2009,
have denied Lhe contentions of the applicant and have
stated thal for a wisconducl Lhe proceedings were
contemplated as  such Lhe orders have been issued Lo
him wunder suspension. As  Lhe applicanl was nol
inducled into DANICS, Chiefl Secretary was Lhe
compe Lent disciplinary aulhorilty of Lhe applicant, As
Lhe service of Lhe impugned order was refused, Lhe
same  was  pasted on Lhe door of tLhe residence of (he
applicant, IL is also stabed Lhabt Lhe drawl of pay
for Lhe whole monlh cannot be Laken Lo mean Lhal Lhere

was  nolhing adverse against Lhe  applicant., The

capproval  has been accorded by Lhe competent authoritly

on 29.12,2000 and as  Lhe applicant had lefl tLhe
office, he was served al his residence. The nolices

were Lo be served sl his residence which he avoided

[ S
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and refused. Pay bills are prepared and presented Lo
PAO [ifteen days in advance as a genéral practice, It
is only on 31.12.2000 (hat the relallionship of masler
between ithe applicanlt and the

and servant ceased

respondenls,

3. We have carefully considered Lhe rival
contentions of bolh Lhe parlies and perused Lhe
pleadings available on record, In our considered view
applicant. who has been apprised in the pasl and was
not. authorised to deal wilh arbileation under Section
81 of the Acl ibid has wilhoul Jurisdiction passed
awards which constitutes a misconducl againsl him for
which he was issued a show cause nolice on 19.12,2000
bul Lhe same was not responded and Lhe maller was
ultimately referred Lo Lhe compelenlt aulhority on
27.12.20600 and Lhe approval was served on 7.40 p.o,
on 29.12,2000, An official of the deparlmenl was
deputed Lo serve Lhe charge-sheet on Lhe last known
address of Lhe applicanl., The same was senl by speed

post on 29,12,.2000 al 2.00 p.m. and by registered

post on 30.12.2000. When Lhe officials of Lhe

respondenls gone Lo serve upon the applicant Lhe same
was refused by tLhe son of Lhe applicant stating Lhat
his lather 15 oul. of station, Ullimately nolices have
been pasted 1in presence of (wo wilnesses, The
contention of Lhe applicant Lhat as he relinquished
Lhe charge he ceases Lo have relalionship of master
and servént wilh (he respondents iIs nol correct, As
per  Govl, of TIndia, Ministry of Finance OM daled
21.7.77 issued as = clarification under Rule 35
envisages Lhal Lhe Govl., servanl shall relire [rom

service wilth effect from the allernoon of last date of

25)

[———;
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month in which his relirement [falls and should
relinquish formal charge in Lhe alterncon of Lhal date
even if il is a holiday. Applicant Lhough has staled
that. he bhas relinquished Lhe charge on 28.12,2000
which has been acknowledged bul having regard Lo Lhe
fact tLhat on 18.1.2001 Lhe applicant has handed over
23 liles pertaining Lo various inquiries and stalementl
of Lhe concerned officer was recorded on 17.1.2000
itsell shows Lhat Lhe dppliuanL has not handed  over
all tLhe files ete. Apart from it, even if il is the
laslt day of service on which Lhe relirement falls an
officer remains a Government servant till then and can
be validly served wilh Lhe memo, of disciplinary

proceeding.,

3. As regards Lhe contention Lhal no actual
service has been effecled upon Lhe applicanl of Lhe
tmpugned memo and having noit received Lhe same Lill he
relired on superannuatiion on 31.12.2000 Lhe enquiry
cannolt be deemed Lo be an enquiry under Rule 14. As
per Rule 9 (2) (b) (i) Lhe applicanl being a pensioner
the enquiry should have been inslituted with Lhe
sanclion of Lhe Presidenl. As no sanclion has been
Ltaken Lhe same i1s liable Lo be sel aside. We do unot
agree wilh Lhis contention, as Lhe'decision of Lhe
Apex Courl in State of Punjab v. Khemi Ram, AIR 19870
SC 214 rules Lhal the communicalion of Lhe impugned
ordec is essential and nol ils aclual receipt., I[ the
communicalion has been senl Lo Lhe concerned person
the aulhority making such an order would not be in a
position Lo modify Lhe same., It goes oul of Lhe
control of Lhe authority and once the order is issued

and senl Lo

'“

Lhe concerned Governmenl sepfvant it mustl
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be held Lo have been communicalted Lo him; 0o matler
when 10l 1s rece@ved. On record il is shown Lhal Lhe
memo was senl Lo Lhe applicant by postal communicatlion
on 29.12.2000 and also through messenger on 30.12.2000
as well as regislered AD, I0L was pasted al the gale

of Lhe residence of (he applicanl in presence of

P
Lo

wilnesses, In our considered view, having regard (
the ralio ciled above, as Lhe charge memo has been
validly communicalted Lhe same amounis Lo service upon
the applicant. The ralio of Lhe decision of Lhe

Principal Bench in Brahmachary E.C. V. Chiefl

Secretary, Terrilory of Delhi & Olhers, OA No,126/1987

decided on 1,7.97 would have pno application in the

facls and clircumstances of Lhe presenl case,

10. When Lhe service of Lhe memo is elfected
by its communication before 31.12.2000 the date of
relirement. on  superannuation of the applicanit, and
having regard Lo Lhe clarificalion in Rule 35 of Lhe
Pension Rules ibid we hold L(hat tLhe disciplinarcy
proceeding was instituled against Lhe applicanl while
he was in service before his relirement and is deemed
Lo be a proceeding uﬂder rule-9 and Lhe same can be
continued and concluded by Lhe aulhority by which Che
same were commenced, We do nol find any legal
infirmily in Lhe proceedings iniliated againsl Lhe

applicant,

11. As regards challenge Lo tLhe suspension 1S
concerned, we [ind thal il is admilted Lhal the order
of  suspension was approved by Lhe compelenl aulhority
and Lhe orders have heen issued on 29.12.2000. The

same have been communicated Lhrough registered post as
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well  as speed post al his residence, Aulthorillies are
within Lheir righl Lo resort Lo Rule 10 of Lhe CCS
{CCA} Rules, 1865 Lo place  Lhe applicant under

suspension and having regard to Lhe clarilicabion

-
-
'

Rule 35Vibid Lhe applicanl was sGill in service as &a
government servant having relationship of master and
servanl wilh Lhe respondean‘ Merely bDecause he
relinquished Lhe charge withoul handing over [iles
elc, wilh him on 29,10.2000 would not vitiale . Lhe
order ol suspension as the applicant had retired on
superannualion on 31.12,2000 and Lhe suspension was
communicaled Lo him which is a deemed service, As‘Lhe
suspension why  on accounl of Lhe misconduct of Lhe
applicant of dealing with . Lhe dispules withoul

Jurisdiction there is no infirmily in Lhe order passed

by tLhe respondentls.

250

12. As regards Lhe plea of Lhe applicanl Lhat

he has already been paid his salary uplo 31.12.2000

and Lhe suspension would be operate rebrospecltively,

we  find (Lhal Lhese pay hills are prepared
presented Lo Lhe PAO office 15 days in advance,
recovery [rom pay can be made al any slage. As

applicanl was in Govi. service al  Lhe Lime

and
Any
Lhe

of

suspension, i.e,, uplo 31,12,2000 and having retained

Lthe [iles there exisls likelihood of his lempering

wilth Lhe record, as such Lhe suspension resorled
was justified,

13, In the result and having regard Lo

Lo

Lhe

reasons recorded above, we do nol {ind any inflirmily

in Lhe orders passed by tLhe respondents., Accordingly

Lhese OAs are found berefl of meril and are dismissed,.

No costs,

Let a copy of this order be placed in the @&

U< liseg”

(Shanker Raju)

rao/san.

(V.K.Majotra)
Member(J) Member(a)




