Central Administrative Tribunal
Principal Bench: New Delhi

O.A. No. 678/2001
New Delhi this the 3rd day of October, 2001

Hon’ble Mr. Justice B.Dikshit, Vice-Chairman (J)
Hon’ble Mr. V.K. Majotra, Member (A)

1. National Federation of the Blind
Through its General Secretary
having its office at
2721, Chowk Sangtrashan,

Pahar Ganj, New Delhi-55

. Shri Pankaj Lakhera,
S/0 Shri Ajit Lakhera, .
R/c IA-32, Sector-2, DIZ Area,
Gole Market, New Delhi-110001

[AM]

~Applicants
{Nohe Present)

versus

1. Union of India
Through its Secretary
Ministry of Consumer Affairs
Food & Public Distribution,
Krishi Bhawan, New Delhi-110001

2. The Secretary
Deptt. of Personnel Training & Public Grievances,
North Block, New Delhi.
-Respondents
(By Advocate: Mrs. P.K. Gupta)

ORDER (Oral)

By Mr. V.K. Majotra, Member (A)

The applicant has sought quashing and setting

aside of order dated 16.1.2001(Annexure-A) whereby his

_ services have been de-confirmed and order dated 28.2.2001

ol

whereby his services stand terminated with effeét from
the date of expiry of a period of one month from the date
of service of notice on him. The applicant had besen
appointed as LDC w.e.f. 4.12.31 on specific terms and
conditions which included that the applicant was reguired
to acquire the skill of typing‘étféo w.p.m. in English

and 25 w.p.m. 1in Hindi within a period of 3 months from




\s—

— e &

-2 -
the date of his appointment, but the applicant failed to
meet  the requirements (Annexure-1), The applicant
suffers from visual disability. He has contended that he
was not sent for typing test conducted by S$.S.C from timg
to time for blind persons. He was confirmed w.e.%
4.12.83 (Annexure-E). However, on the ground that thé
applicant had not passed typing test as one chance having
been given to him in 1996, not only the applicant was

de-confirmed, his services have also been terminated.

2. The applicant was not present on the last date
of hearing i.e. on 18.9.2001. None is present on behaif
of the applicant even today. We have proceeded to
dispose of this matter in the absence of the applicant in
terms of Rule-15 of CAT (Prodedure) Rules, 1987, after
considering the pileadings of both sides, material on
recorq and after hearing the learned counsel of the

respondents.

3. It is an admitted fact that the applicant has
been functioning as LDC from the last over 10 vyears,
Whereas the respondents have contended that the applicant

was confirmed erroneously on 4.12.93, he had to be

de-confirmed as the applicant had neither passed the

typing test nor had been exempted from Passing the typing
test, a condition Precedent for confirmation as well as
for eligibility for promotion to the next higher grade.
According to the respondents, the applicant had been
given notice of termination of services and also
reasonable OPportunity to explain his case, The

respondents have ailso stated that the applicant had not
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made any genunine attempt as he had been declared failed

14

in the type test held by S$.8.C on 8.10.96 (AnneXUre-G).

4, Whereas the applicant has contended that the
blind employees have not been provided any opportunity
fbr appearing in the type test being conducted by the
S.S8.cC. from time to time, the respondents have stated
that the applicant had been given the final chance of
qualifying the type test on 8.10.96. To a specific

querry, the learned counsel of the respondents, on

1nstructions, stated that the applicant had been provided

only one chance to qualify the type test on 8.10.96. She

stated that it is not th

D

obligation of the respondents
Lo provide opportunities to appear in the type test
conducted by the 5.5.C but the applicants have themselves

to appear in such tests, However, the learned Counse?

failed to show any departmental instruotions on  the

subject where it i8 not the obligation of the Department
but the responsibility of the applicants themselves to

take the type test. The respondents have also faileq to

give any proof that the applicant had been provided more

. than one opportunity of taking the type test, Therefore,

their contention that the applicant had been given final
chance of qualifying the type test, ig NOt acceptable,

5. Annexure-g dated 30.8.34 whereby the applicant
had been confirmed in the POSt of LDC states that the
confirmation hag been made after "satisfactory completion
of  the brobation/trig] pPeriod of two years". Whereag as
per the appointment Tetter, the applicant was Supposed to

have cleareg the type test Within a Period of g monthns
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and ailso that the totail Period of extension Of Probation
could not have exceeded one Year beyong the probationary
Period of two years, the Services of the applicant have

been continueg for g Period of 10 Years, AS per

Annexure—S fileg With the Counter, Orders relating to

confirmation of Government Servants are treategd as
erroneous "if the order of confirmation was Clearly
Contrary to statutory rules ang there jg No  power or
discretion to relax the rujes". As per Annexure~7 of the
respondents a8  regards exemption, the Government’s

instructions are reported to be as follows:-

“"When a member of the Sérvice
appointed to Lower Division Grade on
Probation has Passed the Prescripeqg
tests (inciuding typewriting tests
held by the Staff Seieotion
Commission) Or has been spepifioa]iy
exempted From Passing the typewriting
test g oonsuitation With Department
of Personnei & Training in the
Ministry Of Personnei, Public
Grievances and Pensions, and Completed
nis Probation to the satisfaotion of
the appointing authority, he shalj
become eligible for being Confirmeg in
that grade, Until a Probationer is
Confirmeg under this rule op is
discharged or reverteg under the
Provisions of  ruje 16, he shal)
Continue to  have the statuys Oof 3
Probationep "

6. As Per these instructions, exemption from
Passing the typing test hag to be accorded in
consuitation with Department of Personne7 and Training.

Annexure—a relates to non—quaiifying in the typewriting

test by LDCs Selecteg oNn the basis of  SRDp for bling

persons, 1890, A

o

ber this oM dated 23.10.2000, the
Department of Personnei and Training has adviseq the

Department of Foog and Public Distribution whereunder the

applicant had been WOrking as Lpe that failyre to appear
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Or qualify in the typing test for any reason wouyid resuit
in  the automatic disengagement of the concerned person
and it may not be possible to give any further Chance,
The perusa? of this communication establishes that the

respondents have not obtaineg consent of the Department

7. Obviousty, the applicant had beenloonfirmed in
the post of LDC erroneocusiy, However, popT OM  dated
13.7.87 (Annexure—G), Contemplates Provision of two
Opportunities to the 1pcs concerned to pass the type
test. In the bPresent case, from the record, we fipng that
the applicant pas 80  far been allowed oniy one

opportunity to take the type test angd that the

respondents have wrongly contended that the applicant had

been offered more than one opportunity and the
ODportunity Provided in the year 1996 was the finaj one,

We are also not in agreement With the respondents that

the applicant hag not made any genuine attempt 1in passing

the typing test Just because “he had been declared failed

in  the type test”, The respondents have not shown any

record to establish that the applicant had not made any

denuine attempt for pPassing the type test, In our View,

Justice demands that the applicant must be Provided one

more OPPOrtunity to take the typing test and in case the




8, In  the facts ang ciroumstances of the case andg
N view of the reasons recordgeq above, orders dateg
16.1.2001 ang 28.2.2001 (Annexure-A) are quashed ang set
aside ang respondents are directed to allow the applicant
one more opportunity of taking the type test to  be
Conducteq by the S.s5.¢ for Purposes of confirmation in

the post of LDc,
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{(V.K, Majotra) (B. Dikshit)
Member (A) Vice—Chairman (J)
cc,
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