Central Administrative Tribunal
Principal Bench, New Dethi. @
Pre-delivery order in OA-647/2001 is sent herewith for chsideroﬂon.

With regards,

Member (A)
02.02.2012

Hon'ble Sh. G. Géorge\aracken, Member (J)
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Central Administrative Tribunal
Principal Bench, New Delhi.

OA-647/200

Reserved on : 01.02.2012.
Pronounced on: pb. oL - 20 11—

Hon'ble Sh. G. George Paracken, Member (J)
Hon'ble Dr. A.K. Mishra, Member (A)

Sh. Gian Chand,
S/o Sh. Biru Ram, :
r/o Gali No.13, House No.1466,

- Upper Ground Floor,

Govind Puri, Kalkaji,
New Delhi-19.

(through Sh. Rakesh Mishra, Advocate)

versus

1. The Secretary,

Ministry of Human Resource Development,

Department of Education,
" Government of India,

Shastri Bhavan,

New Delhi.

2. The Secretary (Finance),
Department of Expenditure,
Ministry of Finance,

North Block.

3. The Chief Secretary,
Govt. of NCT of Delhi,
New Secretariat,
|.P. Estate, New Delhi.

4. Principal Secretary (Finance),
Govt. of NCT of Delhi,
|.P. Estate, New Delhi.

5. The Principal Secretary Cum Director
Training and Technical Education,
Govt. of NCT of Delhi,

-~ Muni Maya Ram Marg,

Pitam Puraq,
New Delhi.

Applicant
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4. The Principal,
G.B. Pant Polytechnic,
Govt. of NCT of Delhi,
Okhla Industrial Estate,
New Delhi.

7. Chairman,
All India Council of Technical Education,
7th Floor, Chanderiok Building,
Janpath, New Delhi-1. ... Respondents

{through Sh. N.K. Singh for Mrs. Avnish Ahlawat, Advocate for
respondents No. 3 to 6 and Sh. Ravi Kant for Sh. Amitesh Kumar,
Advocate for respondent No.7.)

ORDER

Dr. A.K. Mishra, Member (A)

The present O.A. has been filed cloiﬁning higher pay scale

applicable to Head of the Department (HOD) or Senior Lecturer

(Selection Grade) which has been denied to the applicant who is
working as Workshop Superintendent in @ Polytechnic under the

respondent government.

2. OA-647/2001 was allowed by the Tribunal’s order dated
09.04.2002 placing reliance on the judgmen’r of the Co-ordinate
Rench in Mohammed Mansoor Vs. U.0.l. (OA-412/1994) decided on
23.03.1998 by the Calcutta Bench of this Tribunal. However,
Principal Bench of the Tribunal dealing with similar facts in OA-
1311/1998 Sh. N.K. Sarsoonia Vs. Govt. of NCT of Delhi decided on
05.08.1998 had dismissed it on the ground that grant of higher pay
scale to a particular post is to be freated as a policy decision within
the domain of the executive and for that reason could not invite

any judicial interference. The re_sponden’rs carried the matter
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has set aside the order dated 09.04.200

remonded it for a fresh hea

relating to the present O.A. to Hon'ble High Court of Delhi which

w192, The aoforesaid decision rendered by the Principal

sench has been distinguished from the impugned order
on the around that it was dismissed in limine and. hence
is not a binding precedent. To express such a view, the
tibunal has not ascribed any reason. In our considered
opinion, the view expressed by the tribunal in this regard
is incorect. We have said so, as the tribunal on earlier
occasion while dismissing the matter in limine had
expressed its view by ascribing reasons. Once there is an
expression of view which contains a point of law, it is a
binding precedent. The tribunal is not comrect in holding
that it is not so solely on the ground that it has been
dismissed in limine. As noticed earlier, the tribunal has
followed the directions issued in the case of Mohammed
Mansoor v. Union of India, OA No.412/94 decided by the
Calcutta Bench of the fribunal. As is manifest, the tribunal
has not really addressed to the statutory rules to show
how the right has been fructified. Learned counsel for the
petitioner would submit that there are statutory rules that
deal with difference in the educational qualification in
respect of the posts in question and, hence, treating the
posts equivalent is not tenable. It is also her submission
that the recommendations given by various commiftees
were not accepted and the said aspect was dealt with in
the earlier decision but the same have not been
distinguished by the tribunal.

13. Regard being had to the submissions put forth and
taking note of the fact that there was an earlier decision,
we are of the considered opinion that it was obligatory
on the part of the tribunal to address to the distinguishing
features, not to treat the earlier decision as a binding
precedent and follow the decision in Mohammed
Mansoor (supra). That apart, the lis between the two
cases has really not been stated by the tribunal. A bald
opinion has been expressed that the earlier decision is
not a binding precedent which is not comrect in law and
thereafter abruptly the decision rendered in Mohammed
Mansoor (supra) has been followed. Keeping in view the
factual matrix, the rule position, the issue whether the
recommendations would have been treated to be

binding or at any point of time had been accepted by

the Government or Union Termitory, we may dispose to
think that the order passed by the tribunal deserves to be
set aside and the matter has to be remitted to the
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ring making the following observations:-
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tribunal for. fresh adjudication keeping In view all the
aspects and also dealing with how the decision in
N.K.Sarsoonia (supra) is distinguishable on the facts of the

case.”

3. Accordingly, we heard both the parties.

4, Learned counsel for the applicant submits that the AICTE lays

| down the standards of all Polytechnics and gives advice about the

staffing pattern and the pay scales applicable to different posts; it
had specifically recommended that the posts of the Head of the
Department, Workshop Superintendent, Lecturer (Selection Grade)
and Training and Placement Officers should be clubbed together
under the cadre re-structuring and given the same pay scale. The
‘poy scale for Head of the Department and Lecturer (Selection
Grade) was Rs. 3700-125-4950-150-5700 (pre-revised) whereas the
applicant was given a lower pay scale (Rs.2200-4000/-). This issue
was examined on merit by the Calcutta Bench of this Tribunal in OA-
412/1994 which held that the Workshop Superintendent is the Head
of all the workshops in a polytechnic and is responsible fo the
Principal in all matters relating fo all the workshops. Therefore, this

post should be ploéed in the cadre of HOD and given the pay

scale prescribed for HOD/Senior Lecturer (Selection Grade)(Rs.

3700-5700/- not the pay scale of Rs. 2200-4000/- meant for a
Lecturer. Taking all the factors into consideration, the Co-ordinate
Bench in its order dated 23.03.1988 came to the conclusion that the
Workshop of Superintendent is entitled to the pay scale of Rs.3500-
5700/-. Placing reliance on this judgment, learned counsel

contends that the applicant is entitled to the comresponding revised

-




pay scale which has been unfairly denied to him. He contends that

his prayer was rightly allowed by this Tribunal in its order of

09.04.2002.

5. Learned counsel for the respondents draw our aftention to
Note-4 of the Circular dated 25.09.1987 (Annexure A-4) which says
that the existing incumbents in the post of Workshop
Superintendents may be adjusted ih the grade of Senior Lecturer
(Selec’rién Grade) only if they fulfiled the prescribed educational
qualifications. It is their contention that the educational
qualification prescribed for HOD/Senior Lecturer (Selection Grade)
i§ first class Masters Degree as per the norms of AICTE itself.
Admittedly, the applicant does not hold first class Masters Degree in
Engineering. Therefore, he is not entitled to the higher pay scale as
per the policy decision of the government communicated in the

aforesaid circular of Ministry of Human Resource Development.

6. At this point, learned counsel for the applicant brought to our
nofice the specific recommendation of the AICTE coanined in
paragraph-5(2) (i) of its Report; it reads as under:-

“2. Where qualifications and experience prescribed for a
post in this pay revision are higher than the qualification:
~nd experience prescribed by AICTE for that post prior fo
this revision,

(i) the revised qudlifications and experience will be
required only for fresh appoiniees fo that post and wiii not
be insisted on for existing incumbents working on those
positions.”




7. These recommendations were communicated to all the
Secretaries of the State Governments and Union Teritories dealing
with the subject of vide letter dated 30.12.1999. It is the grievance
of the applicant that this specific recommendation has not been
taken into consideration either by the State Government or by the
Ministry of Human Resource in granting the higher pay scale to the
applicant for whom the revised high qualification and experience

should not have been insisted on as he was an existing incumbent.

\) 8. In the final analysis, the issue is whether the eligibility of Thé
applicant for higher pay scale meant for the HOD/Senior Lecturer
should not be determined by the respondents keeping ih view the
specific recommendations of the AICTE refered to above.
However, since this issue was brought forward before us only at the
time of fincl hearing, we would direct the compe’rent respondent
authority to examine this contention of the applicant in the light of
the recommendations of AICTE and take a final decision within @
period of three months from the date of receipt of a copy of this

order. The O.A. is disposed of accordingly. No costs.
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(Dr. A.K. Mishra) (G. George Paracken)
Member (A) Member (J)
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