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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.598/2001

New Delhi , this the 13^ day of January, 2003

Hon'ble Smt. LaKshrm Swarmnathan. Vice ChairmanCJ)
Hon'ble Shri V. Srikantan, Mernber(A)

H » L« isdaV

A-229, Prashant Vihar
De 1 h-1 10085 • ■ AhP 1"! cant

(Shri J.S.Bakstii, Advocate;

versus

3hGuver nment of NCT cf uslfi i , tfirouQi
1  . Chief Secretary

Delhi Sachivalaya Players Building
ITO, New Delhi

2. Secretary (Services)
Delhi Sachivalaya Players Building
ITO, New Delhi

3, A.S. Khullar
Addl. Director of Transport
5/3, Under Hill Road, Delhi .. Respondents

(Smt. Avnish A'nlawat, Advocate through proxy council
Shr 1 Mohit Madan)

ORDER

Shr 1 V .Sri kantcin, Meniber (A)

The applicant was informed vide memo dated 21.11.37

that the following adverse entries had been recorded in

his annual confidential ,,report for the year 1936-97;

1 < Against Col .No.20— He has been delaying subniission of
files, investigation of cases and
filling of vacancies and submission
of names to the ernpToyers.

2. Against Col .No. 22— Integrity of the officer is nc;t
certified due to his alleged
involvement in a criminal case
sending fake and bogus submission
to the ernp/loyer and gave suggestion
to the undersigned that an officer
Oi the Directorate under

investigation should be left with
financial liability.

Applicant submitted an appsal against the aforesaid

adverse reniarks tc> the Chief Secretary vide appeal dated

o 0 .1 . '^ / f c. 11 owejd by a rsmiiid^r un 4-.5.98. The appeal of
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Applicant filed OA No.598/2001 against the retention of

the adverse remarks before this Tribunal. By its ordef

dated 7.2.2002, this Tribunal quashed the order dated

8.12.2000 and the cornpetent authority was directed to

pass a detailed, speaking and reasoned order in

accordance with the rules and instructions upon

applicant's representation against the adverse entries

for the year 1396—97 within two months frcjm the date of

receipt of a copy of that order. Thereafter, order dated

5.7.2002 was passed by the respondents to the following

ef f ect;

Therefore, the uompe'tent authority has come to 'the
conclusion that two adverse remarks one relating to
delay in files etc. and other about alleged
involvement of Sh. Yadav in a criminal case should
be expunged. The rest of the adverse remarks
regarding giving suggestion to Sh. Khullar that an
officer of the Directorate under i nvesti ga'tion
should be let off with financial liability, will
stand .

.  Aggr leved by trie retentioti of a purtiori of adverse

remarks against column No.22(b}, applicant, has .f4+©t} thrS

1^ OA^ seeking quashing of the adverse remarks communicated

by earlier order dated 11 .12.97 and modified by order

uated 5.7.2002 and to direct respondents to forthwith

^  promote the applicant from DASS to DANICS w.e.f.
j

4.3.2000 with all consequential benefits.

o. Heard Shri J.S.Bakshi , learned counsel for applicant

and Shri Mohit Madan, learned proxy counsel for

respondents and perused the records.

4. The first contention of the applicant is that Shri

A.a. Khullar, Respondent No.3 (R-3, for short) was not

the reviewing authority in respect of applicant and hence
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he could not have recorded the adverse entries in the ACR•
of the applicant for the year 1996-97. This argument had

also been taken by the applicant in his representation

made to the respondents and respondents in their reply

have clearly stated and confirmed that R-3 was ufiS

reviewing authority in respect of applicant and has

rightly recorded the adverse entries in the ACR of

1996-97.

5. The second contention of the applicant is that the

recorded adverse entries have come in the way of his

promotion from DASS to DANIOS and the adverse remarks

were unwar ranted, illegal and aru i uiaf y.

6. During arguments, learned counsel for applicant

vehemently stated that the incident referred to in the

adverse entries made against column 22(b) had never taken

place and further if such an incident had taken place, as

maintained by R 3, saute o^'Uld have otily been ciites

31.3,1997 and as such could not have been the basis for

making adverse entries in the AoR cn the appl ioaiiu i or

the year 1996-97. In this context, he has referred to

the counter filed on behalf of R-3. This contention was

contested by the learned counsel for the respondents.

/. In view of the fact that applicant has challenged une

val idity of adverse remarks recorded oii the bas is Oi tne

counter filed by R—3, it is worthwhile to reproduce tne

relevant portion of R—3 s counter, whicli is as under;

4. That the deponent was posted as Joint Director
(Enip 1 oyment) in the Directorate of Employment during
the period August, 1996 to January, 1998 and worked
as Head of Office of Employment, Govt. of NOT of
Delhi. The applicant worked with the undersigned
initially for some period as Asstt. Employment
Officer (Vigilance) at the Headquarter of



o 6^
Directorate of Employment. In that capacity, tne
applicant osed' to submit the n,e rela.n.e
Vigilance cases/complaints to the unue,signed.
It IS further respectfully submitted that in one of
the serious cases of gross irregula,lties o^
sponsoring names of candidates ard"'other
Majdoor in the Central Vehicle Depou and otne^
Defence Establishment by one ah, i R"-- ■"ona. t^e
then Astt. Employment of, icei ,
Exchange, on the boasis of reference >
Cease was investigated by the then^
Employment Officer. Special
Ex-Service rrxan, Kirbi Place, Dem. L.?
the course of investigation he poinced 'L,.l
Meena had sponsored names of certoain r^p'iovmert
were not even validly registered
Exchange further names of sop
sponsored by Shri Meena whose reg,si., au lun np
expired and who did not gp their res?
renewed. Similarly, names of some
been sponsored by assigning them assumed senipiw,

nJ which was not according to the procedup
the Employment Exchange Manual issued
General of Employment. This
applicant as Asstt. EmployrneriL. i ipi
posted at the Headquarters of the D ' f'^^corate
Employment. The case wp prirna lacie
Shri Meena had committed gross i rregu iar i up® i .isponsoring names of ineligible candidpes and epn
candidates, which were not registered.
processing this case the applicant suggested upiu,.e
undersigned orally one day in the evening ar^ound p
PM in the office of the unuersigried m tp
Directorate of Employment, 2 Battery Lane, oe,p
that Shri Meena may be let off by imposing^
financial liability. The undersigned was^snocpu^py
such an oral suggestion frurn a subordinate u. i ipr
working with the undersigned as in the servi i.-®
carrier of 26 years (21 years in the Governmerit and
5  years as lecturer in the college) no one had epr

^  dared to make such suggestion. By the^ word tne
financial liability what he suggested was tnat t.p
irregularity committed should be compound^ p
accepting some illegal gratification. o©i-au&©

^  otherwise any penalty, if at all to be impopd upun
Shri Meena, could be imposed unly uy une
disciplinary authority after iu?
departmental enquiry which enquiry is guing on. me
undersigned asked the applicap
expected this type of behaviour frorn^ nini^ because^L,ire
undersigned trusted hirn and that's why the app. icariu
has been in the Vigilance Branch. ^ By conducL.ing
himself in this manner unbecoming of a responsiijle
and honest government set varit ut idei Signeo
confidence in him was sliautei ed.

5. That the applicant was transferred inimediately
(emphasis is ours) from the Vigilance Branch at the
HQ of the Department and posted as Asstt.
Employment Officer, Sub-regional Employment
Exchange, Darya Ganj.



^  It IS the contention of the learned counsel for the
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T  trans'fsrrsd "Trorn vomB
applicant that as the applicant wa, tran.Te

,  ■ ,t the HQ of the Department and posted
Vigilance Brai iv..n dc

Officer, Sub-regional Employment
as Asstt. EriiM ui i .

u  Ganj vide order dated 12.5.97, timExchange, Darya Ocinj v iu?5

ferred to by R~3 could only have taken placei n c 1 d e Tiit re

just before that date as R-3 has himself stated that
applicant was transferred •■immediately- after the above
incident. Accordingly, to ascertain the full facts of
the case, respondents were directed to produce the file
relating to the transfer of the applicant to sub-regional

j  I r\ .-I wf- n i n ci r 0 3 D O i ! ̂  "S' 1 ^ ® I i S V 0^  EmployroBnt Exchange. Dai ya oanj ar.u re.M
produced the relevant, file.

9. on going through -this file, at 71/N of the noting
portion, it is seen that R-3 has recorded a note therein
in -which It has been suggested that applicant will look
after the work of Zonal Employment Exchange, Curzon Road
till 31.3.37. This note is dated 21 .4.37. iu

™  . 1 _ ^ + j- + tr-. r-. +■ Q C fi Pi 4 » S / 1 "P hi 0 1 i 1 C 1 ̂  0 ni Oapparent from this note tnau. as un . i . ^ ,

based on which the above adverse entries were recorded
had not taken place. Subsequently there is another note
at page 72-73/N in which it has been stated that as
desired following posting and transfer of AEOs are hereby
made". In this note the applicant was proposed to be
transferred from "HQ to Darya Ganj against a vacant post,
and it was approved by R-3 on 12.5. 1997 and orders ■ were
issued and thereafter R-3 has recorded that "orders have
been issued accordingly" and submitted the file to the
Director stating that "may kindly see for approval
please". It is clear from this note that the incidenL Oii
the basis of which the adverse remarks have been recorded
in the ACR of applicant for the year 1995-97 could -oniy
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have taken place between i - ̂ < c^nu
-7. A.q? and 12.5.37 and if this

hsvs been made a
.on the same could not nave ueenthe MV.JS I I V.;! i j L I ic=

^  ̂ ==
app I I '-•cii I ^

adverse entry m the ACR of

for the year''^St iScu c?i

ground for nieiKing bue
• L-. ̂

^ V- r--.! i H i" I "i r n 1 K i f' y ^

■* -1
I  'U

O i a j.

j iu

till Hat.i

It IS the contention of the applicant that because
of the adverse entries, he has been denied promotion to
the post of DANICS in the grade of Rs.6500-105ov
4.9.2000 while several incumbents junior to him have been
promoted. Applicant had made representation dated

.  13,9.2000 against the action fui t^.umubirid
alongwith his immediate junior Shri Yogi Raj. followed by
a  reminder dated 22.11 .2000. It is also the contention

applicant that in respect of complaint case No.12/95
charge memo or charge-sheet has been issued to him

date and accordingly there is no bar to the
applicant being promoted to the post of DANICS w.e.f.
4.9.2000 with all consequential benefits. lu
connection he has relied upon the judgement of Supreme
court in case of nni Vs. K.V.Jnr.kirsman [1991(2) SCALE
pn 4231. Counsel for respondents, on the oth«r har.d, ha&
stated that in respect of complaint case No.12/95,
charge-sheet has been issued to the applicant and this
being so, applicant in terms of the same judgement
referred to by the applicant (supra) cannot be promoted
to DANICS. His contention is that the report submitted
by the investigating authority under Section 173 of the
code of criminal Procedure, 1973 is the charge sheet.

n. We do not think it necessary for the Tribunal
into the controversy as to whether a charge memo in
complaint case No. 12/95 has been filed, before the
criminal court or not. The applicant has sought relief

9
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.  _ to the respondents to forthwith promote
for a g.znoo with all

n '■ M T r F, 'W . 6 . T . ^ *
PASS to

.  It would be beyond the power o,consequential ue„e u. . ^ ^
this Tribunal to 9-" » ^ on
c  - a right to be considered for piomoo.o, .has- u* i I > ^ ' ®

12

U

« — ■-•" "l q iq O 1 V f L" i iAoOioM >j 1 1 ly I ■' '
present OA is disposed of ae '

f 05 1

• ,--.+ rnl 22(b) andrecorded agait^^-
<  ■ Adverse > oTm^' . . _i

--11-ant vide order dateu-i-,tsd to appi ioonocom,iiUr , ,o.aoeu , ,.-002
and modified by order dated

are quashed;

11 1 O Q1  1 . i ' ■ ŷ I

(b)
are directed to considerr eequnuent..

q - o5,-+ ^or being prornoteu > fthe case of applicant , ben e r ^
r-r extant ruies ana

DASS to DANICS ae
instruotions on the subject. T1
should be completed within a pe.
months from the date of receipt of a copy o,
this ordst .

n 1 s exe r cise

iod of three

No i-iosts.

0"
V-

(V. SriKantan)
Mernbe r (A;

C2

akshmi Swaminathan)
V  I i-iO Chai rrnat \ i. u ;

/ gtv /
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'1A 1116/2003 in
OA 5598/2001

Present. Shn J.S.Bakshi, learned counsel Tor the appli^.at,u.

Af "ter „,aMng certain submissions. Shri J.S.Bakshi,
learned counsel seeks permission to «ithdra« MA 1116/2003.

2. Accordingly., MA 1 1 16/2003 is dismissed as withdraBn
,^1th liberty.

< C V.K.Majotra )
Mem'S^r (A)

(Smt.Lakshmi Swaminathan)
Vice Chairman CJ)


