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North Block, New Delhi-1
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- ORDER

Shri S.A.T. Rizvi:

)
The Office Memorandum dated 17.12.1998 issued by the Department
of Pension & Pensioners’ Welfare, Ministry of Personnel, Public Grievances

r o -
and Pensions, Government of India (hereinafter referred toL‘DOP&PW) (A-3)

laid down as under:

. The President is now pleased to decide that w.ef.
1.1.1996, pension of all pensioners irrespective of their date of
retirement shall not be less than 50% of the minimum pay in the
revised scale of pay introduced w.e.f. 1.1.1996 of the post last
held by the pensioner....”

2. The applicant's case is that by relying on the above-mentioned
decision, his pension should have been fixed at Rs.9200/- PM w.e.f. 1.1.1996
against Rs.6392/- PM fixed with effect from the same date by the letter dated
12.8.1999 (A-1) issued by the Central Pension Accounting Office, Ministry of
Finance, Government of India. The applicant, at the time of his retirement

from service on 31.3.1979, held the post of Deputy Director General, All India

‘Radio and the said post has been placed in the pay grade of Rs.18400-

22400/- w.e.f. 1.1.1996 in consequence of Government's decision on the 5"

CPC’'s recommendations. Aggrieved by the aforesaid pension fixation
resulting i}ufr;ecurring financial loss to the applicant, he filed representations,
including the one dated 18.9.1999. After considering the same, the Pay &
Accounts Office (IRLA) in the Ministry of Information & Broadcasting have

issued a letter dated 3.11.1999 (A-1(a)) rejecting the applicant’s claim. The

relevant portion of the aforesaid letter reads as follows:-

“....The matter was referred to Deptt. of Pension and
Pensioners’ welfare and they have clarified that the
replacement scale for revision of pension should be taken w.r.t.
the scale which the Govt. Servant has been holding as on the
date of retirement i.e. Rs.2000-125-2250 not the upgraded

Q\jcale of Rs.2250-2500 as the upgradation took place after the
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retirement of the Govt. Servant. So your pension already fixed
in the replacement scale of Rs.14300-18300 is correct.”

Both the aforesaid letters A-1 and A-1 (a) have been impugned in the present

OA.

3. The respondents have contested the OA and have filed a reply, to
which a rejoinder has been filed on behalf of the applicant.. The respondents
have not denied the decision conveyed vide DOP&PW's OM dated
17.12.1998.as above. They have, however, relied on the clarification thereto
subsequently issued on 11.5.2001 by the DOP&PW. The relevant portion

whereof reads as under:-

“The undersigned is directed to refer to this Department’'s O.M.
No0.45/10/98 P&PW (A) dated 17" December, 1998 wherein the
criteria to be adopted by the Pension Sanctioning authorities
while stepping up of the consolidated pension of retirees have
been detailed.

In the course of implementation of the above order,
clarifications have been sought by Ministries/Departments of
Government of India about the actual connotation of the “post
last held” by the pensioner at the time of his/her
superannuation. The second sentence of O.M. dated
17.12.1998, i.e. “pension of all pensioners irrespective of their
date of retirement shali not be less than 50% of the minimum
pay in the revised scale of pay w.e.f. 1.1.96 of the post last held
by the pensioner’, shall mean that pension of all pensioners
irespective of their date of retirement shall not be less than
50% of the minimum of the corresponding scale as on 1.1.98,
of the scale of pay held by the pensioner at the time of
_ superannuation/retirement.

Other provisos contained in the O.M.. of 17" December, 1998
~ will remain unchanged.” :

4 We have considered the submissions made by the learned counsel on

either side and have also perused the material placed on record. We also

found it necessary to peruse the departmental file dealing with the

clarification issued on 11.5.2001 in order to find out whether appropriate

approvals had been obtained before the aforesaid OM dated 11.5.2001 was

is.sued.A‘/
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57 The applicant held the post of Deputy Director General in All India
Radio at the time of his retirement on reaching the age of superannuation on
31.3.1979. The post of Deputy Director General, at that time, carried the pay
scale of Rs.2000-125-2250/-. The aforesaid pay scale was later upgraded to
Rs.2250-125-2500/- and this upgradation became effective from 13.1.1984,
i.e. after the applicant had already retired. The aforesaid pay scale of
Rs.2000-125-2250)- was replaced by the scale of R§,4500—5700/- in
accordance with the recommendations of the 4" CPC. Subsequently, the
aforesaid pay scale has been replaced by the scale of Rs.14300-18300/-
w.e.f. 1.1.1996 on the basis of the?_recommendations of the 5" CPC. Thus,
the pay scale of Rs.2000-125-2250/-, which the applicant held at the time of
his retirement, has been ultimately replaced by the 5" CPC by the scale of
Rs.14300-18300/- by relying on the aforesaid clarification of 11.5.2001,
% ut;yﬁ‘t‘éﬁ'rgr(e‘fiﬁgitﬁe President’s decision contained in the extract

reproduced in paragraph 1 above literally the applicant’s pension should

instead have been fixed at Rs.9200 PMaLs fo (uat aa( D06 Loy e a.am?m.uLd/

. M Tme‘-cf’} (8400 =324 . )

6. The learned counsel appearing on behalf of the applicant submitted
that the clarification issued vide DOP&PW's OM dated 11.5.2001 is bad in
law inasmuch it has been issued without obtaining appropriate approvals.
The OM dated 17.12.1.998 was issued, according to her, after obtaining the
approval of the President which would imply that the proposal contained
therein had been approved by the Union Cabinet. The clarificatory OM dated
11.5.2001 is, on the other hand, shown to have been issued by DOP&PW
with the approval of the Ministry of Finance. Thus, having not been issued
with the approval of the Union Cabinet, the aforesaid OM cannot be relied

upon for fixing the applicant’s pension%
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" We have carefully perused the departmental file No.45/86/97-P&PW
(A)PtII dealing with the subject of “Implementation of decision of V Pay
Commission on pensionary benefits to Central Government employees”, and
find that the clarificatory OM in question has been issued after a gooj%
of consideration at various levels in the Departments of P&PW and
Expenditure and only after receiving the approval of the Finance Minister as
well as the Prime Minister. A conscious decision was taken on the file to
issue the aforesaid clarificatory OM without bothering the Union Cabinet in

the matter as the said OM was proposed to be issued only in order to clarify

the position so as to remove Ianéf ambiguity.

8. The (Transaction of Business) Rules, 1961 provide for Departure from
Rules in the following terms: |
“12. Departure from Rules. ~ The Prime Minister may, in any
case or classes of cases permit or condone a departure from
these rules, to the extent he deems necessary.”
Prime Minister's approval has been obtained after making it clear on the file
that it was not considered necessary to bother the Union Cabinet. The Prime
Minister having exercised the authority vested in him in accordance with the
aforesaid rule, it cannot be argued that the clarificatory OM in question has
been issued without obtaining appropriate approval. That being the case,

there is no merit left in the applicant’s prayer. In paragraph 4.7 of the

respondents’ reply, it has been shown how the applicant’s pension has been

fixed at Rs.6392‘/-‘ PM: The calculation has been correctly made by relying on
the replacemer}t scale (5" CPC) of Rs.14300-18300/-. The others such as
S/Shri M.N. Roy Choudhary and M. S. Batra, both of whom retired as Deputy
Director Generals and were junior to the applicant have been correctly

granted pension in the pay scale of Rs.18400-22400/- as both of them had

&/ survived in acting service after 13.1.1984 and had accordingly been placed in
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o higher pay scale of Rs.2250-2500/- (3" CPC) before they retired on
reaching the age of superannuation. In their case also, the respondents have
reliéd on the aforesaid clarificatory OM of 11.5.2001. The clarificatory OM in
question clearly eméha;iéi[s@; the revised (5" CPC) scale of pay of the
pensioner given in replacement of the pay scale held by him at the time of his
retirement. We are accordingly unable to find any fault with the fixation of
applicant’: W R;.6392/- PM w.ef. 1.1.1996. The decision rendered by
this Tribunal (Bangalore Bench) in OA Nos:1014 & 1028 of 2001 on

28.1.2002 (H.L. Nagaraja & Another Versus Union of India & Others) on

which reliance has been placed on behalf of the applicant will not assist him
either. It is seen that the aforesaid decision is distinguished, inter alia, for the
reason that the matter had come up before the Bangalore Bench before the
clarificatory OM dated 11.5.2001 had been issued. On a perusal of the
aforesaid judgment, we find that the Tribunal has not discussed the aforesaid

clarificatory OM in the body of the order.

9. In the light of the foregoing, we find no merit nor any substance in the

present OA which is dismissed without any order as to cost%z/
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(S.A.T. Rizvi) | (Smt. Lakshmi Swaminathan)
Member (A) Vice Chairman (J)
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