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This the ls day of January, 2002,
HON’BLE SHRI V.K.MAJOTRA, MEMBER {A)

HON’BLE SHRI KULDIP SINGH, MEMBER {(J)

Tej Singh,

const. Driver No.3887,

Police -Contral RooOmM,

neihi. ... Appiicant

( By 8hri 5.K.Gupta, Advocatis )

1. Govt. of NCT of Deihi through
Chief Secretary, I.G.3tadium,
7.P.cstate, New Delhi-110002Z.
z. commissioner of Police,
o P SR [ g P —pm d oy g
Palice Headguarters,
1.P.Estate, New Deini.
3. Addl. Commissioner of Police {(Estt. ),
_:\-1..‘., 1 P P ST
Police neaoquar Lvers;
1.F.Estate, hNew Delhi.
4, Deputy Commissioner of Pojice
{Licensing) (Hgrs.J,
Folice Headguarters,
T.F.Estate, New Delhi. ... Respondents
= { By Shri Harvir Singh, Aavocate

Head Constable (Driver) to the post of Constable
arbitrariiy. The applicanit was enjisted in Haryana Armed
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Police opf 15.11.1862 and absorbed in Deind Armaed Police
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s temporary Constablie  on i7.4,1888. He was Turther
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abs bed v M.T.cadre Aas Constablie (Driver) w.,e.T.
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R.2.1373 and sibsequentiy deciared confirmed on

K R A SRR R P e)




._?_..

In pursuance of the Hon'ble Supreme Court’s
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judgment in CWP No.31432/1987, Maharaj Singh v. Union of

India, it was decided that Delhi Police drivers would be

given benefits of pay scales at par with those of the

drivers of the Railway metectinn Force (RPF) w.e.T.
1.1.1884 1in accordance with the rules/Ss.0 of the RPF

subject to their passing the trade test, which RPF
drivers had to pass when they were given benefit of
Grade-I and Grade-II w.e.f. 1.1.1984. A panei was to be
drawn from amongst Constabie (Drivers) who secured 80% or

more marks in order of their respective seniority in the
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girade, A maximum of 20 marks were kKept for servic
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acord, i.a2., absence of punishment {(deduction of 2 marks
Tor minor and 3 marks for major punishment), and 15 marks

were meapnt for ACRs Tor the Jast 5 years.

3. A departmental enguiry wa
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licant vide order dated 23.68.1883 on the

allegation of making Talse entry in the log book frmm~

3.3.1382 to 19.7.1882 impiving misappropriation of
petroi. He was awarded punishment of Torfeiture of Tour

“years’ approved service permanentiy on 2.8.1%85 in the

departmental enguiry. Thus, as on 1.1.1984 a
departmental enquiry was pending against the applicant.
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+¥is case was to be kept under sealed cover. On the basis

of major punishment in the said enquiry, 2 marks were t

e
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be deducted, On  the basis of & minor punishment of
censure  awarded on 18.4.1877, another 2 marks were to be
deducted. Thus, on the basis of the above two

punishmEﬁts, he was not entitied for any marks against
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the absence of punishment but he was wrongly given 3 xgb
marks while calculating the marks of service record. The
applicant 'was Aaiso placed under suspension w.e.T.
7.1988 due to arrest in case FIR NO.369/88 dated
27.7.1988 u/fs 278/304-A IPC, P.S. Sahibabad (UP}. He
was reinstated on 21.8.1888. A departmental enguiry was
initiated against him on 17.2.1392 in the sa. : case which

nalisation

—

was held in abeyance on 17.2.1994 i1l the fi
of the criminal case. On finalisation of the c¢riminal
case, the departmental erqu1ry was re-opened and he was

ismissed fTrom service on 23.5.1836. On appeal against
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the dismissal, the punishment Was modiftied inte
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approved servic nermanentiy

([u

Farfeiture of two yvears

vide orders dated 28.8.19886,

4, The 1learned counsel of the applicant stated
that although the applicant had been promoted as Heac

constable w.e.f. 1.1.1%84, i.e., more than 15 years aga,
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he was 1ssued a show cause notice dated 10.8.19382
{Annexure A-2) regarding erroneocus promotion. According
to him, show cause notice gnder the garb of FR 3i-A Tor
cancellation of promotion arbitrarily after a gap of
i0-15 years is bad in law., The learned counsel relied on

Darshan Singh Aulakh v. State of Punjab, 1283 (2} B5iLR
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5. The learned counsel of the respondents,; on th

other_waﬁﬁ, stated that the respondents have taken action
against the applicant after discovery of a fTactual error
which had led to an incorrect order of promotion of the

applicant. He stated that the respondents have tTaken
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action of reversion of the applicant after issuing a show

.ause notice to him and thereby following the principies
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of natural Jjustice. Applicant’s representation dated

ration at

D

24.12.1993 was alsc rejected after consid
iength at the hands of the Additional Commissioner of

Police.

8. We have also perused the records produced by
the respondents relating to applicant’s promotion and

raversion.
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7. It 1is appropriate to have a 1o0ok ai

it reads as Toilows :

"Notwithstanding the provisions contained

in these ruies, the pay of a Government

servant whose promotion or appointment to a
post is found to be oF to have been efronedcus,
shall be reguiated 1in accordance with any
general or special orders  issued by the
President in this behalf.” -

As per Government of India’s ordefs under the provisions
of FR B31-A, the orders of promotion of a Government .
servant should be cancelled as soon as it is brought to
the notice of the appointing authority that such a
promotion or appointment  has resulted from a Tactual
error and the Government servant should immediéte?y on
such cancellation be brought to the position which he
would haVe neld but Tor the incorrect order of promotion.
so reguired to adopt procedure Tor
de-confirming the Government servant in that post on

which he was promoted erroneously.
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8. From the records, we find that the respondents
initiated action against the appiicant on 20.5.1888. The
applicant was promoted as Head Constabie (Driver) w.e.T.
1.1.1984 vide order dated 23.3.198%. He was awarded
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major punishment, i.e., forfeiture of four vear
approved service permanentily on Z2.8.1985 an the
misconduct which took place during 1%82. On 20.5.1998
the matter was taken up for confirmation on completion of |
probation period of the applicant as per circular dated
23.11.198% in which it had been decided that the effecth

of punishment will be considered not from the date of

award of punishment but from the date of defauit. In the
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-esult sheets of the test, the Tactum of applicant’

.

uspension w.e.T. 27.7.1988 has been mentioned and tne

n

applicant was accorded promotion.

3, In the present case, it is obviocus from iits
facts that as reqguired by provisions of FR 31-~A, the
respondents had not taken up the matter of reversion of

1.

the applicant immediately after discovery of the fact
that applicant’s promotion had been made erroneousiy on
wirong Tacts. Whereas the Tacts of suspensioh, pendency
of FIR and punishments in disciplinary proceedings were
in the knowiedge of the respondents at the time of
according promotion to  the applicant, action for

rever
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ion was taken up after causing an inordinate delay.
In the matter of Darshan Singh Aulakh (supra) the High
Punjab & Hatryana which in turn relied on the
decision of the Hon’ble Supreme Court in Bhagwati Prasad
v. Delhi State Mineral Development Corporation, AIR 1330

5C 371. Reversion after several years on the ground that
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initial appointment to Class-Il

gualifications laid down for the post, was helid - to be
invalid. While dealing with a case of conftirmation of
some employees, the Apex Court in the case of Bhagwati

Prasad (supra) had observed as foliows : .

"The disputabie facts are that the
petitioners were appoiﬁfed between the period
1983 and 19806 and ever since, they have been
working and have gained suf;1b1ert experience
in  the actual discharge of duties attached %o
the posts held by them. Practical experience
would aiways aid the person to effectively

discharge the duties and is a sure guide to
assess the suitability. The initial wminimum
educationa gualification prescribed for the
different posts is undoubtedly a factor to be
rackoned with, but it is so at the time of the
initial entry into service. Once the
appointments were made as daily rated workers,

a
and they were allowed tTo work for a
considerablie length of time, it would be hard
and harsh to deny them the confirmation in the
respective posts on the ground that they lack
the prescribed educationa] gualifications. In
our view three years’ experience, ignoring
artificial break in service Tor SNOrL
period/periods rreated by the respondent 1in
the circumstances would be sufficient Tfor
confirmation.”

Relying on the ahove dictum of the Apex Court, the High

Court 1in the case of Darshan Singh Aulakh held that the

ku

etitioner could not have been reverted after such a tong

ime even if it was to be held that his init ial
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appointment violated a particular prescribed academic
gualification. The cases of Darshan Singh Aulakh and
Bhagwati Prasad were much more serious than the instant

case,

10, In view of the inardinate detlay caused by the

respondents in  taking action against the aliesged W ong
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promotion of the applicant occurred several years ago and
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also the ratio 1in the cases of Darshan Singh
{supra) and Bhagwati Prasad (supra), the respondents
caninot be absolved of the responsibility of not taking

immediate action in terms of the provisions of FR 31-A.

i1, In our view, therefore, the action of the
respondents in reverting the applicant 1is invalid.
Annexiure A-1 dated 7.12.18838 is accordingly guashed and

set aside and the respondents are direcited to reinstate

the app?iéaﬂt as Head Constable {Driver) with 1immediate

atTtect with all consequential benefits.

i2. The OA is allowed in the aforestated terms.

U\,L'CCT
{ Kyldip 8fingh ) { V. K. Majotra )

Member (J) . Member (A)



