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CEMTRAL ADMINISTRATIVE TR@HU&&L
PRINC IPAL BENMCH, NEW DELHL
O& NO. 440/200%
This the ﬁg H\day of February., ZUUS_

HON BLE SH. KULDLP SINGH, MEMBER (J)

HON BLE SH. C.8. CHADHA, MEMBE & (&)

M. K.C.Brahmachary.

s/o Late Dr. K.K.Brahmachary,

E-B1%, Chittarajanjan Park.

New Delhl-110019,

(gy scvocate: Sh. Shyam Babu)

Verzus

1. Unilon of Lndia '
{through the Secretaivy)
Ministry of Home At Talrs,
Morth Block,
New Delhi--110Q001.

7. The Lt. Governor,
Government of NCT of Qelhi,
Raj Niwas Marg,
Delhi-1i10054,

3. Chief Secretary,
Govt. of NMCT of {elhi,
%, Sham Nath Mard,
Delhi~110054.,

{By advocate: Sh. N.S.Mehta for Resp. No.l 7
Sh. vijay Pandita for Resp. No.2!

By Sh. Kuldip Singh, Member (J)

Applicant is aggirieved of the fact that respondents have
not convened the review DPC to consider him for promotion to
the post of ODelhi Andaman & Nicobar lslands Civil Service
(DANYUCS)Y in spite of the fact that this Tribunal had given
directions in its judgment and order dated 1Z.7.99 in
Oa~3243/92 and. 2577/94 which required Resp. No.2Z & 3 to
convene a review 0OPC to consider the fitness of the applicant

for promotion to DANICS.

2. Facts 1in Dbrief, as alleged by the applicant, are that
applicant 1is apbointed to Grade I {(Executive in the pav scale
of Rs.5%50~-990 in the . Delhi Administration on 2.1.91.
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Applicant was issued a charge sheet for some miscondud 2bT1] e
he was functioning as Assistant Sales Tax Officer. When the
chargesheet was pending applicant £ juniors weie wromotéd anch
inducted in the DANICS but the case of the applicant was not
considered at a&ll. Applicant was imposed major penalty of
reduction Lo two lower stages in his scale of pay for a period
of 2 vears with the direction that this reduction will not
have the effect of postponing the future increments of pay.
Sso applicant filed 0A-3243/92 seeking a direction to the
respondents  to consider the applicant s case for which he was
eligible. The penalty order was recelived by the applicant
somewhere in  June 1993, So the applicant filed another

0A~2577/94 and challenged the disciplinary proceedings.

5. Both these 0As were decided by a common order where the
penalty order was guashed and directions were given 1T¢ the
respondents  to  pass suliltable consequential orders to hold &

review OPC for promotion of the applicant.

4. %ince the applicant was not promoted, applicant came up
with & contempt petition. Reply was filed on behalf of the
respondents, Govt. of NCT of Delhi and the Lt. = Governor
stating therein that the Lt. Governor has nho power to order
even ad hoc promotion to DANICS. So disobedience on  their
part was not wilful rather rules did not permit o pass any
orders as directed by the Tribunal on their own. So on  this

ground, the contempt was dismissed.

5. A DPC was held in respect of vacancies Ffor the year
1990~1992 which was convened by UPSC. But since the applicant’
had  @lready retired from service, so his ném@ was not in  the

select list for being inducted to the DANICS. Hence thi= O0A.
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. Respondents had filed their reply. Respondents,
india had taken a stand that applicant had becowe eligible for
the Tfirst time within the zone of consideration faf prromotion
to Grade-I1 of . the erstwhile DANICS against the wvacancles
pertaining to the years 1990,1991 and 1892 and was accoirddingly
considered, alongwith other eligible officers in the zone of
consideration, for promotion by a OPC convened on  7.11., 280
upder the aegis of the UPSC. Applicant could not be given
oromotion to the service by acting on the recommendatiofs of
the DPC on 7.11.2000 on the around that applicant had retired
from service on 31.10.93, which was a date prior to the date
of onvening the DPC and the date on which the proceedings of

the OPC bhecame valid.

7. KRespondents for this purpose relied upon the instructions

issued by 00PT which provide as under:-—

“6.4.4 Promotions only prospective - Wwhile
promotions will be made in the order of the
consolidated select list, such promotions will
have only prospective effect even in casesn where
the wacancies relate to earlier vear(sj).

Date from which promotion are to be treatsd &
regular

@

17.10 The general principle is that promotion of
officers included in the panel would be isgular
from the date of validity of the panel or the
date of their actual promotion, whichever isg
later.”
3. rRespondents submitted that because of the fact that the
promotion could only be effective and could be prospective and

DPC  was held after the applicant had retired. S0  the

applicant could not be agiven promotion.

9. We have heard the learned counsel for the parties and gone

thirougin the record.

7




10. Learned counsel for applicant submitted tha&t
applicant had earlier filed an 0A seeking promotion and since
there were direction for convening a review DOPC, =zo thee
respondents were under the direction of the court and were
supposed to conhvene the review DPC Tor giving promotion to the
applicant or the date from which his Jjuniors have been
promoted. In reply to this, counsel for respondents subwmi tted
that 1in the earlier 0A, Union of India was not a party. S0
there was no direction to the Union of India to hold & review
DL or any DPC for considering the case of the applciant for
promotion to BANICS. So those directions are not binding on

the Union of India.

1i, . On the contrary, counsel Tor applicant insisted that
merely bhecause in the earlier 0A applicant had failed to array
Union of India as a party that does not mean that direction

given in the earlier OA wil go waste or will be washed away.

[ In my view the contentions as ralsed by the applicant
have not merits because the relief of convening DPC was ©Lo be
granted agalnst Union of India and it 1s the UPSC who was (o
hold DPC/review 0PC. But neither the UPSC nor the Union of
India was & party to the ealrier petition. S0 no opportunity
was afforded to Unlon of India or to UPSC to defend the
earlier 0a. Thus, the directions given to Resp. No.Z2 & 3
that 1is the qu Governorr and Delhi Administration cannot be
binding upon the Union of India or upon the UPSC. Court has
rightly consigned the contempt petition to the record room
when Lhe contempt petition was fTiled against the Lt. Governor
and the Chief Secretary of Delhi Administration because they
were not in & position to abide by the directions given by the

Court., Since the Union of India and UPSC had no  oppor tunity
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Lo de?end the case, Union of India cannot be heid to be g

legal obligation to abide by the directions given 1in the

earlier 0A.

'13h As regards the position in the present case 1is concerned,

the Union of India has taken a specific stand that as per the
inséruction@ issued by the DOPT, since all the promotions are
to bhe prospective in nature and the OPC was held on 7.11. 2600
when the applicant had already retired on 31.10.93, so he

could not have been given the promotion.

18, As regards the promotions g¢give to the Jjuniors 1is
concerned, counsel for applicant submitted that the juniors to
the wapplicant had already been promoted. But  Sh. Mehta
appearing for the respondents categorically submitted that the
pPC  held on 7.11.2000 was held for the first time to consider
the vacanclies pertaining to the vear 1990-93. Mo  ieguianr
promotion was earlier granted to any of the Jjuniors to the
applicant, S0 on that score also, applicant cannot hawve any
claim. Thus, in view of this situation, I find that applicant
canhot be granted:promotion since the promotions are tTo be
prospective as per the DOPT instructions. Thus the 0A 1is

without any merits and the same 1% hereby dismissad.

{C. 5, CHAQHA ) { K L[.JlF7 S N(zH )
Member—TA) Member
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