ADMINISTHATIVE TRIBUNAL
CIPAL BENCH, NEW DELHI \

OA NO.414/2001
New Delhi, this the. |5*k<iay of 4ebruary, 2002

HON'BLE SH. M.P.SINGH, MEMBER (A}
HON'BLE SH. SHANKER RAJU, MEMBER (J)

Khushi Ram (Ex-Constable No. 10944 DAP)
R/OV & P.0O. Turkivawsa
P.S. Dharuhers
Distt.Hewari, Harvana. ... Applicant
(By Advocate: Sh. Bharat Bhushan with Sh. Harish Sharma and
Sh. B.K.Saini) Versus

1

1, Uniocn of India
Through Secretary Home
Ministry of Home Affairs
Govt, of lndia
New Delhi.

2. Addl Commissioner of Police
Armed Police
Delhi.

3 PDeputy Commissgiconer of Police
j_)’ 12 I‘I nap
iy b 2442
Pelhi.
4, ESh. Prem Singh, lInspector
IX, B.N. DAF
Delhi. ....Respondents

(By Advocate: Sh. George Paracken)
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1. Shanker Raju, Member (J)

Applicant, an Ex Constable assails an order of removal

-

dated 3.12.99 as well as appeLlate ocrder dated 31.5.2000

B

upholding the punishment.

enquiry on the charge that while posted in 9th Bn DAP
perferming temporary duties at P.S5. Vagant Kung remained

unsutheorisedly and wilfully absent for a period of 5 daysa and

23 wours and thereafter gain absgented on 18,7.498,

Applicant was ordered toc b
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entry Nec.37 dated 1.12.98,

Despite absentee notices igsued to the applicant to resume
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duty and in case of sickness to report for second medical
examination, applicant had not responded and ultimately after
remaining absent for a period of 157 days reported back on
2.12,98. Applicant has been further alleged to have been
absented from duty w.e. . 23.12.98 for a.period of 5  hours

and 25 minutes and his past record indicated hisg habtiutal

absenteeiosm, for which he has been imposed two major
punishments. He heas also been cbserved to be g habitual
absentee, Enquiry officer observad that during the course of

departmental enquiry applicant has not cross-examined the
presecution witnesses but in his defence, precduced two
witnesses who are hig relatives and have stated that Applicant
was taken to a Mursing Home on 7.7.98 and further on 18,7.08
he was taken to his native place for trestment. Applicant
has also produced the record from GGoel Hursing Home as well as
from Medical Officer, Govt. Hospital Rewari to indicate that
he wags suffering from Haepatitis which incapacitated him from
attending duties. The enquiry officer through this finding

dated 24.9.99 hela the applicant guilty of the charge,

3. In response to the finding, the applicant has not filed
his répresentation. ~Disciplinary “authority eclaring him

d
unfit remocved him from service and treated the peried af
absence as dies non which hag been upheld by the appellate
authority, giving rise to the Present QA.
4, Learned counsel of the applicant assails the orders on the
ground that the enquiry officer during the course of enquiry

has assumed the role of prosecutor by issuing the chargesheet

6\40
himself with ¢lose mind and hag not acted fairly, It is also
stat

ed that the defgnce of the applicant wWas not taken intg
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consideration and the defence witnesses have bee
be interested witnesses. It iz algc stated that the medicsa
record of the applicant was not taken intc consideration and

the punishment of removal is highly disproportionate, severe

and harsh to the charge. It i3 also stated that the applicant
has not been served upon the absgentee notice. In support of

hisz contentions the learned counsel of the applicant refers
_the ruling of the apex court in Malkiat Singh vs. &State of
Punjab & others 1996 (7) SCC 634 to conduét that if the
absence ig unaveoidable on medical grounds that wculd nct be a
misconduct and further placing reliance on the decisicn of
apex court in Munshi Prasad & gthers vs. State of Bihar AIR
2001 SC 3031, contended that, while appréciating the evidence,
rejection of the game con the ground that the witnesses are
interested i3 not justifiable. It is aiso stated that the

applicant on 7.7.98 has suddenly fell ill and was admitted.

Simultancously hiz brother had taken him to his native place
where he was treated in Geel Nursing Home. 1t was also stated

that one of the DW Bhim Singh who iz his relative has taken
him tc hespital on 18.7.98 and thereafter had come to intorm
the Duty Officer gt P.S. Vasant Kunj but his reguest ﬁas not
entertained.- In this view of the matter the applicant as
produced =a genuine medical record and fhe same should have
been considered and as the absence was neither wilful nor
unauthocriged, the punishment imposed is not legally

sustainable.

5. On the other hand, the learned ccunsel of the respondents,
Sh. George Paracken took exception to the contentions gf the

applicant and stated that an absentee notice was ent o©n

|&/]

8§.12.98 and the applicant despite noting the cecntente neither

reported for duty nor subjected himself for gsccond medical
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examination. 1t is alsoc stated that the enquiry \¢fffcer has
rightly observed the defence witnesses as interested because
on being asked questions they have failed to show that despite
being seriocusly ill why the applicant has been taken for
treatment to Hewari and alsoc on being reported the illness of
the -applicant tb Duty Offiéer the witness has not lodged any
information with DCP 9th BEn. DAP. 1t is stated that the
leave cannot be claimed as a matter of right and enquirnry
proceedings have been held in accordance with the rules.
Enquiry officer has acted fairly and has not assumed the role
of & prosecutor. 1t is stated that during the period of
absence the apﬁlicant has not signed any information or the
medical .record \and the - medica} record produced doces not
ingpire confidehceA and ie& managed to cover up the absénce
pericd, Failure of the applciant to report for second medical
examination shows that his mediqal record was manipulataed and
produced. later on a8 an afterthought, It i3 stated that the

finding of the enquiry officer is reasoned one where the

)

defenc cf the applicant was taken into consideraticn. tThe

order passed by the disciplinary authority is absclutely legal

keeping in view the bad record of the applicant where he has

continued to commit misconduct leading award of two major
punishments and despite opportunities to correct himself, his

continued absence for 157 days in a disciplined force is

conclusively indicating towards his incorrigibility and grave

misconduct for which the only punishment referred to in Rule

10 of the Delhi Police (Punishment and Appeal) Rules is either

removal or- dismissal. 1t is also stated that degpite bein
accorded an opportunity Ethe applicant has net filed any

representaticon against finding a8 such he cannot be allowed to

raise defence as an afterthought now. Lastly it is contended



(52
that the appellate authority has passed a reasoned order after
meticulously dealing with =all - the contenticns of the

applicant.

&, We have carefully ccnsidered the rival contentions of the

parties and perused the material on record.

7. As regards the contention of the applicant regarding bias
ct the enquiry officer and asgsumpticn ¢f his role as a
prosecutor in the course cof departmental enquiry is concerned

and hig resgsort to assail the vires of RHule 16 is concerned we

find that noc such prayer is made in the 0A but vet we are of

the considered view that Rule 16 of the Delhi Police Rules
ibid is within the parameters of the Constitution and is not
arbitrary or guffers frem any legal infirmity. We had already

upheld the vires of this rule in OA-2098/2001 Ompal Singh va.
Uniocn of India and cthers. As regards the contenticn of the
learned counsel by referring to the decision of the apex court
regarding absence con medical ground is concerned we find that
the decision is distinguishable and would not apply to the
tacts and circumstances of the present case. Before the apex
court the Constable has absented for one day in 31 years and
in this conspectus the discharge was set asgide, but here the
applicant has absented for 157 days and his past record is

alao not clean.

8. Regarding the observation of the enquiry officer that the
defence witnesses were interested and the resort of the

learned «counsel for the applicant to the decisicon of the apex
court in Munshi Prasad’s case (supra) the same would have no
uue

applciation as the apex 'court has dealt with & criminal cas

whereas under Rule 20 of the Delhi Police HRules ibid the
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provisions of Cr.PC evidence are not applicable and the rule
to govern the proceedings is pre-ponderance of probability.
1t iz the finding of the énquiry officer which cannot be find
faulf with ag the applicant hasg been taken on 7.7.98 by his
srother and thereafter he joined back the duties on 14.7.98
thereafter he again fell iil in the game manner and was taken

is relatives. On being asked questions these
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detence witnesses could nct specifically explain as despite
availability of CGHS facility at Delhi why the applicant in
that serious conditien had been taken tc Rewari. Apart from
it in absence of any postal communication regarding the
information of illness of the applicant and in the event the
duty officer refused to record the information the witness has
not been able to xplain'ﬁhat why they had not reported the
matter tc DCP despite his availability. this, in our
congidered view, ig sufficient to impeach the creditability of
these witnesses who are related to the applicant and the
conclugion of the enquiry officer dees not suffer from any

legal infirmity.

9, We have carefully perused the defence statement and the
appeal of the applicant. MNowhere the applicant has gtated
that he has not received the absentee notices. On perusal of
the record, we find that an absentee ncotice was sent to the
appiicant but was returned with the report of the loccal police
for further necegsary actioﬁ. 1t appears that the applicant
has poted down the contents and even thereafter he has neither
respended by sending any informatiocn nor subjected himself to

second medical examinetion.
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10. In thig view of the'matter and the fact that the absentee
notices have been proved in the enquiry is gutficient to
establish that despite opportunity and information the
applicant has neither reported back on duty nor informed the
respondents  through any written communication. The applicant
hag failed to bring to our notice any such communicaticon sent

in writing.

11. From the perusal of the medical record, we find that the
applicant has undergone treatment in Goel Hospital from 7.7.98
to 13.7.98 and his disease has been referred tc as PUV wherein
the cutdoor ticket submitted by the applicant and the evidence
¢! the medical officer, Government Hospital Hewari, he has
been reported tc have been underAtreatment in the hospital for
|
Viral Hepatitis from 18.7.98 to 20.12.98, Nowhere in the OPD
ticket it is demonstrated that the applicant.has been advise
bed rest. Even from the certificate issued it can not be
transpired that the applicant was advised bed rest. Failure
of the applicant to report his illness to the respondents 4and
non-compliance of the orders of respondenté for second medical
examination, the medical record dces not inspire confidence
and is certainly an afterthcught with a view to cover up the

absence.

P

ry officer has on the bhasis of evidence has

[

2. The enqgqu

recorded a categorical finding of guilt against the applicant

6]

and the disciplinary authority without any reply by the

ke

applicant has taken a decision to remove the applicant from
3ervic keeping in view his incorrigibility on the basis
p&st. record and in this process the applicant’s c¢ontenticns

ce

have been taken care of. Being in =z digciplined ferce the

absence of the applicant without any justified explanation and
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\y/without following the procedure for a long period of 164 days

and -‘his previcus conduct where he has absented for one yvear §

months and
punishments certainly

misconduct .and

18 days for which he has been awarded two

indicates

major

towards his continued

incorrigibility being a grave misconduct for

which the punishment imposed, in ocur consgidered, view isa
commensurate with the misconduct.
13. In the result and having regard to the reaszons recorded

above,

tc costs.

SKLJ{V'
( SHANKER RAJU D
Member (J)
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this CA lacks merits and dismissed without any order as

Member (A)



