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Central Administrative Tribunal. Principal Bench

Orifljinal Appl ication No.35Q of ?nr)i

Ne,y Delhi this the day of nary, 2002

Vice Chairman(A)Hon ble Mr.Kuldip Singh,Member (J)

Shr i Y.P. Devgun
S/o Shri K.L. Devgan
R/o A—368 Mot i Bagh—1 ,
New DeIh i-110 021.

Working as Assistant
Ministry of Urban Development
and Rover t y Al lev i a t i on.
N i rman Bhawan,
New DeIh i-110 011 .

(By Advocate - Shri M.K. Gupta)

Versus

App J i cant

•  Un i on of I nd i a
Through i ts Secretary,
Ministry of Urban Development &

y  Poverty A I I ev i at i or.,
Nirman Bhawan,
New DeIh i-110 011 .

O

Directorate of Estates,
through its Director,
Ministry of Urban Development &
Poverty Al leviat ion,
Nirman Bhawan,
New Delhi-110 011 .

Shri Krishan Singh
Assistant Director of Estates (Li t )
Directorate of Estates,
Ministry of Urban Development &
Poverty Al leviat ion,
Nirman Bhawan,
New Delhl-110 011. -Respondents

•tj. Advocate - Shri N.K. Aggarwal, Counsel)
V

Shri Harvir Singh, counsel for Shri
r\.C. Mittal , Counsel)

order

By Hon'bte Mr Kuldin 5?ingh.Menih^r( iv

The appl icant has chal lenged the appointment

Of respondent No.3 to the post of Assistant Director
of Estates (Litigation) and prayed for quashing of the
order dated 11.9.2000 as wel l as order dated 18.9.2000



vide which the respondent No.3 had been appointed a

such .

facts al leged in brief are that the

respondents vide circular dated 28.7.1999 invi ted

appl ications from suitable officers for appointment to

the post in quest ion by transfer on deputation basis

in the pay scale of Rs.6500-10500.

El igibi l ity condi tions prescribed in the

circular are as under

(a) Officer holding posts in the scale of

pay of Rs.6500-10500 and above and working in Centra!

Government Departments, possessing a degree of law

Wi th two years experience in deal ing wi th l itigat ion

mat ters:

or

(b) Officer holding posts in the scale of

pay of Rs.5500-9000 and above and working in Central

Government Departments, possessing a degree of law

with three years experience' in deal ing with l itigation

matters; and

(.c) Officer holding posts in the scale of

pay of Rs.4500-7000 and above and working in Central

Government Departments, possessing a degree in law

with five years experience in deal ing with l itigation

ma t ters".
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4- , AppI icant also appI led for the same. On

Shri G.C. Srivastava who had also worked on the sai

post on deputation for a period of 5 years was

re-selected and appl icant's name was kept at SI.No.2

of the pane! but since Sh.Srivastava had already

worked for a period of 5 years, he could not be

appointed so department instead of appointing the

appl icant. being on panel at SI.No.2, re—c i rcuI a t ed

the post vide circular dated 28.3.2000. In response

to that, various candidates including the appl icant

appl ied. The DPC considered al l the 10 candidates

i ncIud i ng appI i cant as we I I as respondent No.3. I t is

a! leged that again the DPC selected an ineI igible

perscn, i .e., respondent No.3.

I t !s pointed out that respondent No.3 has

no experience in l it igation matters nor did he have

three years experience in the said scale of pay so he

should not have been appointed. I t is further

submi tted that respondent No.3 had joined as Assistant

only on 1.9.97 so on the date when the appl ications

wciw invi ted, he did not have 3 years experience in

the scale of Rs.5500-9000, as required vide circular.

^  is also submi tted that respondents No. 3

does not fulfi l the qual ificat ions so he could not

have been appointed.

next grievance of the appl icant is that

a  fair consideration' has not been afforded to him as

his CPs for the last 5 years had not been assessed by
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the DPC and it assessed 4 CRs and without any reasons

.  and justification, the DPC had fai led to col lect the
f

requisi te 5 CRs of the appl icant before holding of the

DPC. The DPC even did not send any reminder to the

officer for completion of the requisite CRS. Thus the

only grievance of the appl icant is that he has not

been afforded fair consideration for this post.

8. We have heard the learned counsel for the

parties and gone through the records of the case.

9. The learned counsel appearing for the

appl icant submitted that fair consideration for the

selection is a fundamental right of the appl icant and

since the appl icant was working in the same Ministry

even in the same bui Iding, so his 5 CRs could have

been col lected by the DPC and only after assessing 5

CRs of the appl icant, the DPC should have made their

recommendat ions. The DPC has not done so only in a

mala fide, unfair and unjust manner so the

recommendat ions made by the DPC are i l legal and are

l iable to be quashed.

■>0. The counsel for the appl icant has also

rel ied upon a judgment reported in JT 2000 (Supp.1) SC

346 entit led as Badrinath Vs. Government of Tami l

Nadu and Others wherein it has been held as under;-

"58(1) Under Art icle 16 of the
Constitut ion, right to be 'considered' for
promotion is a fundamental right. It is not
the mere 'consideration' for promotion that is
important but the consideration must be 'fair'
according to estabI ished prinoipIes governing
service jurisprudence".
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U  ■ ^11 . Elaborating on the concept of fair

consideration, the learned counsel for the appl icant

pointed out that had the 5 CRs of the appI icant been

considered then probabi/ the DPC could not have

recommended the respondent No.3 for appointment

despite the fact that his CRs were avai IabIe in the

same office, which shows mala fides on the part of the

respondents and as such the appI icant has been

deprived a fair consideration for selection.

12. The counsel for the appI icant also referred

to another judgment reported in 2001 (5) SCO page 654

ent itled as Tandon Brother VS. State of West Bengal

sand Others:-

B. Administrative Law - Judicial
review - Where Government action runs counter
to good faith, is not supported by reason and
law, held, it cannot but he described as mala
fide - Equity, good conscience and Justice
require that Judicial power be used to set
aside such action".

""2. Relying upon this, the learned counsel for

the appl icant submitted that the action of the

respondents is not in good taste rather the

proceedings of the DPC reflected that it has been made

in bad taste so the same are l iable to be quashed.

rep Iy to this, the learned counsel

appearing for the respondents submitted that the

appl icant had been granted fair consideration for the

purpose of select ion to the pest in quest ion and
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.espue tPe fac, .pa. 5 CRs Of tPe appMoaPt were .ot
lavai laPia, a.. 1 ! .he DPC .aKing a aympa.he..c

H  the case of the appl icant with the CRoconeidered the case

ovai'ab'e In order to show that the lastwhich were aval.ao.e.

.CR was no. avaUaPle, .ha ooonse, for .he responden.s

.ain.od- ou. tha. i. was .he appl ioan. who h.mself was
1. faoU Since he has no. suh.i.fed h,s self appraise,

the repor.,ng officer so .he repor.ing officer
could no. record his ACR in .ime before .he DPC was
ne^d bu. sti i i the DPC had considered .he case ofthe appi ican. for .he purpose of seieo.ion.o .he post

i r, ques t ion.

,5 AS regards ine, igibi . ity of .he respondent
is concerned, the counsel for the responden.s

pointed ou. .ha. the respondent No. 3 had been
+  ,.( e. f 1994 and not from 1997empanel led as Assistant w.e.f. ISSAan

.o he is presumed to be working in the Assistant's

from the actual date when he was given charge of the
pest of Assistant and thus the respondent No.3
fulfi l led a!! the requ1rements.

16, The counsel for the respondents has also
placed before us the records vide whioh a 1 I the 10

_i Kt/ thp DPC and submittedcandidates were considered by the DPC ano

tha. the noting reco.-ded by the DPC show that a fair
consideration has been given to the appl icant.

17. Counsel appearing for respondent No. 3 also



adopted the same arguments and submitted that th

respondent No.3 being an el igibIe candidate has be

considered.

IS. We have perused the records of the DPC

submitted by the department.

19. From the perusal of the minutes recorded by

the selection committee, we find that out of 10

candidates, 6 candidates were found out of the field

of consideration and 4 candidates were considered.

Out of 4, one candidate was again found to be out of
\ y—

considerat ion because his ACRs were not avai lable.

And despite the fact that one ACR of the appI icant was

a I so not ava i IabIe, sti l l he was cons i dered . And for

the reasons recorded by the DPC, the respondent No.3

was selected and the appI icant was kept in panel .

From the proceedings recorded it cannot be said that

the appl icant has not been afforded a fair

consideration as claimed by him and as far the

judgments rel ied upon by the appl icant is concerned,

in the case of Badrinath (Supra) the appl icant's

previous adverse remarks were taken note of, rather

than the positive achievements cf the appl icant in

that case so in that circumstances the Hon'ble Apex

Court court observed that the adverse remarks which

were taken into consideration and that too for a

period which was prior to the earl ier promotion of the

candidate, the court had come to the conclusion that

the consideration was not fair. But here in this case
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^^the only positive achievements of the appl icant was

taken into consideration when his ACRs containing

'outstanding' reports were considered. However, the

DPC has its own reasoning for select ing respondent

No. 3 at S.No.1 and that reasoning cannot be a subject

matter of judicial review before this Tribunal. The

manner in which the DPC had considered a I I those 3

candidates including the appI icant rules out denial of

a fair considerat ion to the appl icant.

Simi larly the judgment in the case of Tandon

(Supra) cal ls upon the adm inistrative authorities to

assign reasons for their orders. A perusal of the

minutes of the DPC show that even the reasons are also

avai lable for selection of respondent No.3, so we find

that none of the judgments help the case of the

appl icant in any way.

2"' • In view of the above we find that the OA is

devoid of any merit and the same is dismissed. No

costs.

V

Rakesh

(Kiiidip Singh)
Member(J)

ou.

(S.R.At
Vice Chairman(A)

ige.


