(Eé?) . CEMTRAL ADMINISTRATIVE TRIBUMAL ., PRINCIPAL BENCH
0Aa Ho.3427 /2001
Mew Delhi, this the %f% day of NHovember, 2002

Honlble Shril MUP. Singh, Mamber(a)
Hon“"ble Shri Shanker Raju. Member(Jd)

1. Gulab Singh
F~1, roop Magar Fire Station
‘ Dalhi-7
2. Hanuman
Village & Rost OFfice Jahri
DL. Sonepur, Harvana ' -  Applicants

{Shri P.Chakrovarty, adyacate)
VETIUS

1. Lt. Governor
NCT of Delhi,. through its
& Secetary (Home )
S, Sham MNath HMarg, Delhi-54
2. Chalrman, Delhi Ssubordinate 3Services
Selection Board, UTCs Building
Behind Rarkardoma Court Complex

Delhi-22 - Respondents
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{Shri Vijay Pandits, advocats)

ORDER
Shri M.P. Singh, Maember (&)

By the present 04, applicants two in number saek

directions to respondants toe publish the merit list of

o candidates who qualified the written examination, driving

’ tast and diving test and to appoint them to the post of

Fire Opsrator on the basis of the zald tests.

Z. Biriefly stated, in response to advertisement issusd
by  Daelhil Subordinate Services Selection Board (D3I3ISE) on
30.4.97 for recruiltment of 223 vacahcies of Fire
Oeerator, applicants applied for the sams. First

apiplicant, claiming to be belonging to SC community . has
stated that he has qualified the driving test held on
ZF1.8.2001 andg diving test on 18.4.2001. Seoond
applicant, <laiming to ba belonging to O0BC, has stated

that e has gualifised the driving test en 1.2.2001 ansd
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rnig  test on 22.4.2001. In the result declared o

12.10.2001, a list of 149 succsssful candidates  wag

published while result of 35 candidates was withheld for
Ffurther wverification of their caste and soemmun ity
affiliatign. The grievance of the applicants ix that the
merit list of 760 candidates who qualifled the written
twst, Jdriving and diving tests was not published and no
cut off marks for selection of candidates was published. .
Thaey have submitted reaprasentations o the Honble Chigf
Minister of Oslhi and to the Grievance Cell, Govt. e f
MCT of Delhil regarding thelir nanmsﬁlﬁction to the post of
Fire Opsrator but without any response. Agarieved by
thigs, they have fFfiled the pre&&nﬁ Ca  seskKing the

aforesald reliefs.

5. Respondesnts in their reply have contested the OA and
have stated that applicants furnished SC/0BC ceartificates
which weire lssued on the basis of caste certificates of
URP  and Harvana state reaspectively. Applicants are not
antitled foir the benefit of Qﬁs&rvation in servicaes/posts
under  the Governmant in view of the principle lald down
By Govi. of India/Ministry of Home affairs in their OMs
dated '2.5.1975, 22.5.1777, 22.3.1982, 22.2.85 anei
Ministry of Welfare OM dated 8.4.1974, and also Govt. of
Delhil’s letter dated 10.8~2001~ In addition, respondents
have also referred to the following judgements of the

apex Iin support of their contentions:

Marri Chandra S3hekhar Rao Vs, Dean. Seth G638 ltedical

Callege & Ors. in Writ Petition(Civil) HQ.928%/1987
dJecided on 2.5.1270; action Committee on Issue of Caste

Cartificate toe SCs and STs in the State of Maharashtra &
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A . W, DI & ane. in  Writ Petition (Civil)
NO.828/1270 decided on 18.7.12724 and MCOD Vs, Veena &

. in Civl appeal Mo.3045/712728 decided on 14.8.2001.

4. In view of the provisions mentioned albyove,
candidature of the applicantz was considered in  gengral
CALRGOYTY . 'Sas@d on the performance Iin  the written
axamination and physical enduranc/diving/driving tests,
the soore of Tirst applicant was 174.3%F and that second
applicant was 172.00. Thie wnoore  of last g@néfal
candidate selected was L84.67. Hence both the applicants
wenie ot selaesctad. In view of the above pogitian, tThar s
is no ground for the present 08 and the same be

diasmissed.

S. We have heard the learned counsel for the parties and

perusaed the records.

4. The maln grounds taken by the lsarned counsel for the
applicants during the course of the argum@nt&var@ that
raeapondents have selected only 51 candidates as Fire
Opsrator out  of declared 105 vacancies for OBC and 11
candidates against the declared 50 vacancies for 3C  but
no reason has been given for naot filling up the remaining
posts and that a&pplicants have submitted thelr caste
cartificates issusd by the competent authority and such
certificates could not have been Ignored while filling up
the declared vacancies. He has alss drawn our attention
e the judgement of the D&lhi‘High Court dated 31.5.2002
in CW No.SC&L/2001 ete.  and contended that “a persan
Hesrn and  brought up Iin Delhi, though a progeny of tha
migirant, cannot be excluded for the benefit o F

reaservation in service undsr the Govt. of MNMCT of Delhi.
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7. On the othar hand, learned counsel for  respondents
hias  submitted that the vacancises In S8C/OBC  category
remained unfilled for want of eligible candidates fraom
Daelhi while the applicantz have besn congidered as
unreserved candidates for the reasons discussed above and
also  that the score of the applicants was less than the
score of last unreserved selectad candidates. As regards
;;& the contention of the applicnts that they should have
baan given the benefit of reservation, the counsel has
ditamn our attention  to the instructons of Govio. of
India/Calhi Govi. on the subject as alse the judgements

(supra) of the apex court.

8. We have gone thirough the instructions of MHA//Govi.
of India as alsoe the judgements (supra) of the apex court
relied upon by  the respondents in suppoirt Qf their
contentions. oM dated 2.5.1275 stipulates that where a
person migrates from one state to another he gan claim to
pelong te a 3C or 87 only in relation to the state o
which he originally belonged and not in respesct of the
state to which he has nmigrated. O dated 22.3.1%77 makes
it clear that “in the case of persons born after the date
of  notification of the relevant Presidential Order, the
plase of residence for the purpose of acquiring S€ or 87
status, is the place of permanent abode of thelr parents
at the time of the notification of the Presidential Order
under  which they claim to belong to such a .casé/trib@,

Aagain  as per Ministry of Welfare OM Jdated 8.4.1724. "The

OR2C person on migration from the State/UT of his erigin&éL

in another State T where his caste Iz not in  the 0BC

list is antitled to the concessions/benefits admiszsible

e the OBECs  from  the State of his origin and Union
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Government and not Firom the State where he has migrated.”
The Govi. of HWCT of Oslhi vide 1its letter dated
10.8.2001% has clarified the position, in regard to
applicability of reservation for SC/BT/0BC. addrassed to
Chairman, DSS835REB, that "The Board may therefors, refer to
thae  instructions of Govt. of India and the decisions of
Hon"ble Suprems Court on the matter and take approprisate
action accordingly”. In this letter, the Govt. of

NCT of Delhi has r&lied upon the instructions of

MiA/Govt . of India and also the Jjudgements of the apex
couirt already referred to above by ths respondents.
@ In s0 far as appllcants reliance on the Jjudgdement of

Delhi High Court (supra) dated 31.5.2002 is conceirned, we
ind ﬁhat the lssue involved in that case was regarding
the benefit of reservation to persons who are boern  and
Lirougnt  up In Balhi but are progenies of persong who had
migrated to Delhi from various parts of the country. The
Hiwh Court after Jdiscussing the various instructions
issusd by the Government of India/Govi. of NCT of Delhi
and also the judgesments of the apex court referred to

above, has held as under:

"In wisew of the aforesaid, a writ of manhdamus 1is

issued to  appoint such of the petitioners in  ths
pirasant writ petitions who are born and brought up
in Delhi, the caste iz notified as a reserved caste
in Delinl but the certificate issded to them is  on
the basis of the certificate issued to their fathers
.}.

10 were the migrants from other States”.

£

10. It appears from the certificate furnished by the
first applicant that he was born and brought up in Belhi

and was  issued #n 5C certificate by the Sub-Divisional

Magistrate, Fatel MNagar, Delhi on the basis of the caste

P § u————-&‘ R VO




&

sertificate issused to his Tather by the ADM  Ghaziabad,

oF

Uttar Pradesh whe was a migrant from UP o Delhi. In his
case, it is not clear as to whether his caste has been

notified as SC in the Union Territory of Delhi for the

purpose of reservation. In zase of the second applicant,

it appearg that he is a migrant from Harvana claiming the

B

benaefit of reservation under DOBC catsgory. Howaver, it
is not c¢lear whether this applicant is a progeny of a
person who o had migrated from Haryvana to D@lhi and his
caste is notified as OBC in Delhi for the purpose of
raservation. We are, therefore, of the considered view
that the applicants are entitled for the benefit of
reservation only If they fulfil the conditions laid down
in the Judgement of Delhi High Court (supral) dated
21.5.2002 as mentioned in Para 92 above. It ils, howaver,
for the respondents to ascertain the factual position
Following the ratio of the Delhi High Court judg2ment and
act sccordingly. The  respohdents are, therefors,
directed to ascairtain the factpal position and grant the
benefit of reservation to the applicants If admissible in
terms of the  Jjudgement of Delhi High Court dated
31.5.2002 within a pefiad of three months from the date

of receipt of a8 sopy of this order.

11. The 0OA Is disposed of in the aforesaid terms. Mo
COSEE .
S -Raj
{Shanker Raju) . (M.;;§§&R§ﬁ7’
Hembear(J) Member(J)
Fatv/ | |
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