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CENTRAL ADMINISTRATIVE TRIBUNAL ‘
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«
Mew Delhi, this thetz_,day of May, 2002

Hon’ble Mrs. Lakshmi Swaminathan, Vice Chairman (J)
Hon’ble Shri S$.A.T7T. Rizvi, Member (A&)

Mohd. Umar aged about 31 vears
s/ Shri Mohd. Shafi
B~&857 /AR, Sangam VYihar
New Delhi ~ &2
..Aapplicant
(By fAdvocate: Shri Jagat araora)l

Versus

Union of India through
The Joint Secretary/Director (admn)
Prime Minister™s Office
South Block
New Delhi-11
- .Respondents
(By Aadvocate: 3hri Madhav Panikar)

Shri 3.60.7T. Rizvi. M _(ad:

The applicant in the present 04 is aggrieved by
the ocharge-sheet dated 17.5.2001 served on him which i=m
basad on the sams set of factzs and allegations on which
the court of criminal Jurisdiction (I appellate court)
has already acguitted him. He has repressntaed in  the
matter and has requested the authorities not  to holad
departmental inguiry as it is not permissible under the
law to do so. The applicant iz further aggrieved by the
crder dated 4.12.2001 by which it has been directed that
the preliminary inquiry was to be held by the ilnquiry
authority on 20.12.2001. Based on  the aforesaid
grisevance, the applicant has praved for directicrns in the

following terms -

(al Set aside/quash the charge-sheet dated
17.5.2001 issued Lo the applicant,

(b)) The respondents be directed to reinstate
the applicant with all service benefits

v



(2) .
Nz
past and future with interest,
() Steps against the respondent for
violating the order passed by the
Tricunal in O.A. No.797/199%9:  and

(d) Coet of the petition.

Z. By way of interim relief. the applicant has
praved that the aforesaid ordsr dated 4.12.2001 be staved
along with the proceedings initiated with the service of

charge~sheet dated 17.5.2001.

% We  have heard the learned counsel on sither side
at length and hdave perused the records and Judgements

relied upon by the parties.

4., This casg was reserved for orders on 31.1.200%.
&t the stage of preparation of the draft order, we had
felt that the case needesd to be re-heard and,

Ll

accordingly ., the present 04 was listed for "for being
spoken to” on 1Z2.4.2002. After hearing on 12.4.200%
Shri Jagat arora, learned counsel appearing on behalf of

the applicant sought ten davs® time to file his written

]

%

submissions and also to make further oral submissions.

)

Shri Madhav Panikar, learned counsel appearing on behalf
of the respondents made certain submissions and supplied
copiss of judgamants he has relised upon. The 06 was

accordingly listed on 3.5.2002 as part—-heard with ths

oy
&

direction to t respondents to Turnish information with
regard to the consequential benaefits given to the
applicant in terms of the Tribunal’s order dated 5.1.2001
in QA-797/99. The parties were also required to furnish

details of action, if any, taken against other persons

{Folicemen), who were inwvolwved in the act of briber%:;{
<§/ A~

~
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L On 7.5.2002, learned counsel fTor the applicant
filed his written submissions and supplied a8 copy of the
sama  to Shri  Madhav Panikar, learned counsel fTor the
respondents, who (the latter) expressed his wish not to
file any written submissions in view of the oral
submissions including submissions which he had already
made on the last date of hearing. Shri Madhav Panikar,
learned counsel, howeaver, supplied copies of two more
Judgements on whi¢ch he has placed reliance in support of

the respondents” case.

& Before we proceed further, we would like to list

out the wvarious judgements on which reliance has been

placed by the partisso—

Judaements relied Upon by the applicant

i} Jaamohan  L.al ¥Y¥s. State of Punjiab through Secy.
Lo Punijab Govi. Irrigation _and Ors.. decided on
18.8.1946 reproduced in AIR 1967 Punjab 422 (v 54
o118y,

ii) 0. B, Gupta ¥s. Union of India & Qrs.., decided
on 3.9.1987 reproduced in AIR 1987 SC 2257,

iii) Hira tal & Qrs, S._ D.D.A., decided on 8.5.1995
reproduced in 1995 LAB. I.cC. 2195,

iv) Ko Nagarajian ¥s. RDivisional Engineer. Phones.,
Trichy., decided on 27.3.1985 reproduced in 1986
(3) (CAT) 235,

W ) Hukam Singh _Saini Vs. Commissioner of Police &
Qrs.. decided on 30.4.1987 reproduced in ATR 1987
(2) CaAT 63, and

vi) F. Bhaskara  Rao ¥s. _Additional Collector of

Customs & éanr. . decided on 20.10.1987 reproduced
in ATR 1988 (1) CAT 102,

Judaements relied upon by the respondents

i) Dilip RKumar Rov ¥s. E.S$.1. Corporation & Qrs..
decided oan 8.6.1988 reproduced in [1989]1 9 aTC
215,
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ii) Capt. _ M. Paul anthony ¥s. _Bharat Gold Mines.
Ltd., & _Anr.. decided on 30.3.1999 reproduced in
199¢% 3CC (L&S) S10; and

iii) Union of India & Anr. ¥s,. Bihari Lal Sidhana,
decided 9gn 25.3.1997 reproduced in (1997) 4 3CC
Z85 .

iv) Nelson Metis ¥s. . Mnion of India, decided on

Z2.2.1992 r~produged in AIR 1992 sC 1981

v ) Bhaurao _.Dagadu  ¥s, State of Maharashtra
(Bombayl . decided on 31.9.1971 reproduced in 1972
SLR 699,

wi) Sulekh Chand & Salek Chand V¥s. commissiconer of

Police  &,.0rs., decided on 30..9.19%4 reproduced
in 1994 Supp (3) 3CC &74,

vil) Senior Superintendent of Past Offlcesh
Pathanamthitta &  0Ors.. decided on 21. 1997
reproduced in (1997) 11 SCcC 239, and

Roosevelt Ya,. G.M.. South Central Railway.,
;y;unﬂerabad & __Qrs.. decided on 20.11.199%
resroduced in ATI 1994-946 Full RBench 87.

<
iy
i
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In what follows, the aforesaid cases will be referred to

only by the names of parties.

7. e have also noted the following information

supplied by the learned counsel for the respondents

contained in a letter from the PMO dated 2.5.2002:

"1 Shri Mohd. Umar was reinstated in
service vide PMO” s order
NG.21/2098/826-PMA  dt. 23,2001 in

pursuance of CAT s order dt. 5.1.2001
in 0/& 797 of 1999.

() Simultanecusly, it was decided to
initiate departmental proceedings under
the Rule 14 of CCS (CCA) Rules against
Shti Umar on the allegations, which
laed to his conviction on criminal
charges by the trial court.

(%) It was also ordered that Shri  Umar
shall e deemed to have beaen placed
under suspaension waoe.f . 22.4.1997

fthe date of his dismissal under Rule
10 (4] of CCs (ceca) Rules, until
further orders.

[« Consequantly, in terms of FR 53 he was



granted subsistence allowance at the
same rate as-drawn by him  immadiatelwy
prior to date of hiz dismissal [i.=.
2Z2.4.1997]. In addition to subsistence
allowancs, Shri Umar is also being

granted dearness allowance {at the
latest rate -262% ~ prescribed by DOPT
from time to time - in  respect of

pra-revised scales of pay) on the basis
of the amount of subsistence allowance.
Besides, he is granted other admissible
allowance wviz. HEA & CCnh. The n=t

amount of the allowances paid to  hi
was Rs, 3517/~ fTor the mmn%h OF ﬁpP%T

#002. Consequent Upan his
\ reinstatement in service, a total of
' Rs.1,42,438/~ was pald to Shri  Umar,
after necessary deductions, in épril
#0001 as arrears of these allowances

(pericd 23.4.1%9%7 to 31.3.2001).

(%) In terms of Govt. of India’s
instructions under Rule ¥ of cos
(Revised Pay) Rules, 1997, Shri  Umar
shall continue Lo draw subsistence
81 lowance based on existing
(pre-revised) scale of pay and his pay,
in the revised scale in accordance with
the said rules, will be subject to
Final order on the pending disciplinary
proceedings.

(&) ts  regards  the action taken against
CRPF oonstables, viz. 3/5hril  Chandsr
Pal Singh & Uday ¥ir Singh, on . Tthe
charges of extending illegal
gratification to Shiri Mohd. Umar, they
were made prosecution witnesses by the
CEBI. It has been ascertainsed from
Cthelir parent organisation that no
disciplinary proceedings were initiated
against them by CRRF."

9 1]

5. The facts of the case briefly stated are that a
criminal case was launched against the applicant under
Sections 420/468/471 of the IPC and he was placed under
suspension on 7.11.1994. He was convicted-by the trial
court on  20.11.1996 and 22.11.1996 and sentenced to
underge imprisonment and alsc to pay a fina. Soon
thereafter, on 28.2.1997, the respondents relying on rule
19 of the CC$ (CCQ}_ Rules issued a notice to the
applicant to show cause as to why he should not be

igmissed Trom serwvice. He filed a reply to the



&

aforesald notice on 17.3.19%97 stating therein that he had

(&)

filed an appeal adainst the aforesaid order of conviction
by the lowsr court and the appellate court had staved the
oparation of tha sentence imposaed upon him until the
final disposal of the appeal. The applicant’s case made
ot in the aforesald reply was that since the matter had
not been decided finally by the competent higher court of

criminal jurisdiction, the respondents should not proceed

to dismiss him  from service. He was neverthelaess
dismissed from service on 22.4.1997 without giving him an
opportunity of being personally heard. The departmental

app=zal filed by him against the order of dismissal was
also rejected on T.7.1997. The aforesaid criminal appesal
filed by the applicant was decided on 5.9.1998 resulting
in  the acguittal of the applicant, by giving him the
baensfit of doubt. Following his acguittal, the applicant
reprasented  Tor his reinstatement in service albeit
without any respongse from the respondents. Thersupon, he
approached this Tribunal through 0A-797/9% which was

decided on 5.1.2001. Relving on C.J. C.¥. Cheema ¥Ys.

The Union of India & QOrs. reproduced in ATR 1986 CaT

109, the Tribunal allowed the aforesalid O0A. The
dismissal order dated 22.4.1997 was gquashed and set aside

along with the departmental appellate’s order dated

FL.7L1997. The Tribunal issusd further directions in the

mattar in the following terms:-

i) XK KK KK
Ciid The respondents are directed to
reinstate the applicant in service within
ttwo months from the date of receipt of a
copy of this order. We, however, make it
clear that the reirstatement of the
applicant would also be subject to the
out  come  of the appeal pending in the

é;L//High Caurt.
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(iii) In wiew o0of what has been stated
above  the applicant shall continue to be
placed under suspension for a period of
not more than four months, within which
period  the respondents should take a

decision regarding initiation
of any departmental proceedings against
frim  if they so desire. The respondents

shall alseo determine the question of

consagquential benefits in accordance with

the relevant rules/fundamental rules and

instructionhs.

(iwv) The claim of the applicant for

interest on consequential benefits is,

however, rejected taking into account the

facts and circumstances of the case.”
In pursuance of the aforesaid directions, the
respondents have Iissued the impugned charge-sheset dated
1L7.5.2001 and have also appointed an inquiry officer, who
has decided to hold a preliminary inquiry on 2Z0O.12.2001.
Agarieved by  the aforesaid charge-sheest which has been
served on him as also by the inquiry officer’s lether of

4,.12.2001, the applicant has filed the present 0A with

pravers mentioned in paragraph 1 above.

. Shri Madhay Panikar, learned counsel appearing on
behalf of the respoandents has proceeded by relying on the
provisions of Rule 10 (4) of the CC3 (CCAY Rules, 1965
(hereinatter referrad to as "the Rules), which provide
that where a penalty of dismissal imposed on a Government
servant is set aside by a decision of a Court of Law and
the disciplinary authority, on a consideration of the
Circuﬁstances of the case, decides to hold a furthsr
inguiry against hkhim on the allegations on which the
penalty of dismissal was originally imposed, the
Government servant shall be deemed to have been placed

under suspension by the appointing authority from the

date of the original order of dizmissal and shall



(%
(8)

continue to remain under suspension until further orders.

The respondents® case is  that in compliance of the
Tribunal’s directions, the applicant was reinstated on
I2.3.2001. Howewver, since on a consideration of the
circumstances of the present case, it has been decided to
hold a further ingquiry against the applicant on the same
allegations on which the paenalty of dismissal wa=z
ariginally imposed, he has been placed under suspension
in terms of the aforesaid provision from 22.4.1997 which
iz the date on which the applicant was dismissed from
services., Further, in terms of the same provision, the
applicant shall continue to remain under suspension until
fFurther orders  are passed by the respondents. Thus ,
according to him, ho illegality has been committed by the
respondents in issuing orders placing him unds:

suspension from 22.4.1997.

1. Shri Madhav Panikar, learned counsel has further
argued that the applicant was correctly dealt with under
Flule 19 (1) of the Rules read with the Govt. of India’s
instructions No. (2> reproduced at pages 81-82 of
Swamy s Compilation of the Rules (22nd Edition 1996).
The respondeants had found that the lowser trial court had
canvicted the applicant of an offence which i3 such as to
render his further retention in public service, prima
facie, undesirabla. Thus, a show cause notice was issued
and after considaring the applicant’s representation, he
was  dismissed from service on 22.4.1997. For the same
reason, the departmental appeal preferred by him was alsao

rejected on 7.7.L997 malintaining the order of dismissal

from servicexg
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1. Shri Madhav RPanikar, learned counsel has supplied
wopies of  a number of court orders which lay down that
acauittal in a driminal case, whether honourable or by
Ay of benefit of doubt, neaed not prevent the
disciplinary authority from initiating departmental
proceadings aven where zuch proceedings are based on the
same set of facts and allegations as might have beaen
dealt with in  the criminal trial. One of the cases

relied upon by him is that of Dilip Kumar Roy Ms. E.8.1.

GCorporation & _Qrs In that case, the applicant was

acguitted of a charge under 3sction 409 of the IPC by the
court of criminal jurisdiction on 24.9.1985.
Departmental proceedings were initiated against that
applicant after he had been acquitted. It was held by
the Tribunal +that the departmantal authorities have
unfettered power to start departmental proceedings in
such cases. The Tribunal, howewver, observed that

"Whatever _drounds were taken by the applicant _in_ the

e

criminal _case _and whatever observations _the learned

Judas made _against _the prosecution’s case  would

remain availakle to the applicant in _the departmental

snguiry’ . (=mphasis supplied).

i1z. The next case relied upon by the learned counsel
for +the respondents is that of Caplk. M. Paul _aAnthonsy
¥S . Bharat Gold, Mines Ltd. & Anr. which has beean

raelied upon by the applicant’s learned counsel also to
advance the applicant™s plea that the facts, allegations
and  the evidence being the zame in both the proceedings
{departmental action commenced on 17.%.2001 and the

criminal appeal in High Court), the departmental inauiry
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(10)
ought to be held in abevance. In the aforesaid case, the
petitioner was ¢Charge-—sheeted by the department on
4.6.1985 and was dismissed from service on 7.6.19846. The
departmental appeal filed by him was rejected on
BE.T L1987 . In the criminal proceedings simultansously

launched against the petitioner, he was acquitted by the
court on 3.2.1987. The represantation made by the
petitioner for his reinstatement following his acquittal
by  the criminal ¢ourt was rejected on 3.3.1987. That is
to  say, the departmental appellate authority passed .his
orders rejecting the petitioner’®s appeal against
dismissal from sgservice after the petitioner had beaen
acgquitted by the oriminal court and his plea fTor
reinstatement on that basis had also been rejected by the
department . The departmental proceedings as well as the
criminal case were based in that case on identical facts

and allegations and the same evidence without there being

&

any i1ota of difference. The court had nevertheless hel
tthat dspartmental proceedings and proceadings in a
criminal case can proceed at the same time as there is no
bar in their being conducted simultaneocusly, though
separately. The court had further held that if the
departmental progeedings and the criminal case are based
on identical and similar set of facts and the charge in

the criminal case aggainst the delinguent emplovee is of &

garave nature whigh inveolves complicated auestions of law

311 te it would be desirable to stay the departmental

5

proceedings till the conclusion of the cocriminal case.
The stand taken by the learned counsel in the light of
the aforesalid decision is that firstly there is no bar to

the departmental proceedings initiated on 17.5.2001 in
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the present case being conducted even though the CBI's

(112

appeal filed 1in the High Court against the order of
acaquittal passed by the first appellate court is pending
and, secondly, even 1If there is identity and similarity
wf  facts In the two cases, the charge in the criminal
case against the applicant is not of a grave nature which
would  involve complicated questions of law and fact. On
this bkasis, the learned counsel has submitted that it
will not be desirable to stay the departmental
proceadings in tha present case until the asppeal filed in

the High Court has been decided.

13. In Union _ of India & __Anr. VS, Binari (al

Zidhana., it was held that disciplinary action can be

taken even after acguittal. In Nelson Motis VYs. Union

of India & anr.. it was held that the nature and scope of

a ocriminal case being very different from those of a
departmental disciplinary proceeding, 1) order of

acquittal cannot conclude the departmental proceeding.

14. et another cCase relied upon by the learned

counsel for the respondents is that of Rhaurag DRagadu

Thakur ¥, Stata of Maharastra. The appellant in that

case  was acquitted by th

iy

criminal ocourt, but was
dismissed from service as a result of departmental
inquiry which was held on the same facts. The question
which c¢came up before the Court for consideration was
whether it was open to the dismissing authority to record
a TfTinding contrary to the one in the criminal trial an

dismiss the appellant. It was held that the domestic
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tribunal, such as the dismissing authority in the

(12>

departmental proceedings, does not violate any rule of
law or any other principle of law, when it chooses to
ignore the findings of the criminal Court and decides to
act on the evidepce led before him, and ultimately comes
to a oconclusion that the delinguent official is not fit
to be retained in service in spite of his acquittal by
the criminal Court. The Court further held that the
dismissing authority also does not wviolate any principle
of natural Justice merely by ignoering such findings of
the criminal Court, where otherwise he has recorded his
OwWn findings and has giwen fTull opportunity to the
delinguent to have his say. In the same case, the Court
further obserwved that it is true that the witnesses and
the evidence relied upon by the dismissing authority were
virtually the same which had bean condemned by the
SIpecial  Judge in criminal proceedings. The Court had
further noted that it was unfortunate that the
infirmities relied on by the Special Judge did not
impress the dismissing authority a bit and cbserved that

such a situation will not make any difference to the‘

0
Pt

principle  involved in  the case. The dismissal order
passed oould not be said to have been bevond the

Jurisdiction of the said authority.

15. In Syulekh, Chand and Salek Chand ¥s. Commissioner

of Police &  Ors. also raelied upon on behalf of the

respondents, the Court laid down as follows:—

2., It is not in dispute that the
proposed departmental enquiry also is
related to the selfsame offence under
Section b5 (2) of the Prevention of

'2 Torruption  Act. The judgment acguitting
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the appellant of the charge under Section
5(2) became final and it clearly
indicates that it was on merits.

Therefore, once the acquittal was  an
merits the necessary consequence would be
that tha delinguent 1Is entitled o
reinstatement as if there is no blot on

his service and the need for the
departmential  enquiry is obviated. It is
settled law that though the delinquent
afficial masy aget an acquittal on

technical grounds, the authorities are
entitled to conduct departmental enauiry
on  the selfsame allegations and fTake
appropriate disciplinary action..”
m and substance of the law laid dow
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raespondents, did not deal with a situation identical to
the present case inasmuch as in none of them the
gepartmental proceedings were initiated afresh after the
dismissal of the Govt. servant from service on the basis
of  conviction by the trial Court. Further, in none of
them, the lower Court’s verdict has been overturned by
the first appellate court and the matter taken thereafter
to the High Court. This difference in the factual matrix
cannot, howeaver, affect the principle upheld by the
Courts which is Breoadly to the effect that departmental
action and criminal case can proceed on the basis of
identical /similar facts and allegations and that

acauittal by the criminal court, whether by giving

benaefit of doubt or otherwise, cannot  prevent the
departmental authority from proceeding against the
delingquent official on the same set of facts and

allegations and also on the basis of the same evidence,
if he, on consideration of facts and circumstances, finds

it necessary and in order to do so.

17. Rule 10 (4) of the rules alsc contemplates a
situation where in the event of a penalty of dismissal
imposed by the daepartmental authority being overturned by
8 court of law, the disciplinary authority decides tao
hold a further inguiry on the same allegations on  which
the penalty of dismissal was originally imposed. The
situstion obtaining in the present 0Aa is same as the one
contaemplated in the aforesaid sub-rule. Shri Jagat
Arora, learned c¢ounsel appearing on  behalf of the
applicant has wvehemently argued that a further ingquiry in

terms  of the aforesaid sub-rule can be made only if the
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lower cocourt has passed orders of acquittal on purely

(15)

technical grounds and without going into the merits of
the case. The contention raised by him is that the order
of acquittal dated 5.9.1998 passed by the first appellate
court is not based on technical consideration. The Court
has , according to him, gone into the merits of the case

in vivid details and has observed as follows:—

"13.. Aaforesaid material contradictions
in the testimonies of PW2 and PW3 coupled
with the fact that investigation has been
gone Iin an unfair manner raise a grave

doaubt against the correctness of
prosecution wversion. In my opinion, the
prosecution version regarding the role
of appellate-~accused Mohd. Umar i
highly improbable. Therefore, I feel
that he dught to have been given the
baenefit of doubt in this case.”

(2 are unable to agreae with the aforesaild
contentions in wiew of the lawlclearly enough laid down
by the wvarious Courts on which reliance Eas been placed
by the learned counsel appearing for the respondents and
which we have already adverted toe in some detall In some
of  the e2arlier pgaragraphs. Qur view iz abundantly

supportad by what the D.B. of the Bombay High Court has

held in the case of Bhaurao Dagadu Thakur’™s case {supral.

18. Further, a4t any rate, in the case of ..

sheema (supral, an which excessive reliance has been

3

]

Cplaced on behalf of the applicant and the facts and
circumzstances of which are §ybstantially similar to the
facts and cilircumstances of the present 0A, 1t has bean

freld as follows:—

"l0. .. Consaguentially, the impugned
?; ; order dated 22nd May, 1979 is hersby set
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aside and respondent No.3 is directed to
re~instata the applicant with effect from
the date on which the impugned order was
made  operative. Wer may, however, hasten
to add that the quashing of the impugned
arder would not preclude the competent
authority from initiating any
cdepartmental engquirwv, 1if they so decide.
The respandents shall determine the
guestion of consequential benefits in the
light of the applicable rules_"”

(16)

Thus, it is nott open to the applicant to guestion
the respondents”® discretion to initiate departmental
action by issuing the impugned charge sheet dated

17.5.2001.

1%, Shri Jagat arora, learned counsel appearing on
behalf of the applicant has drawn our attention to Govt.
of India’s instructions dated 29.11.1%946 reproduced at

pages 91-92 of Swamy’s compilation already referred Lo

N

which provide that f an appeal/revision filed in a
higher court against conviction succesds and the Govt.
sarvants 1s  acguitted. the order imposing a penalty on
him on the basis of conviction becomes liable to be set
aside, and in that evaent, the Department should take a
decision on whether the acqguittal will need to be
challenged in a still higher court OR whether the facts
and clrcumstances of the case are such as to call for a
departmental inguiry on the basis of the allegations on
which the Gowvt. servant was previously oconvicted. The
aforesald instructions further provide that if it is
decided to take the matter to still higher court,
necessary action to institute proceedings in the higher
court should be taken expeditiously, but if, on the other
hand, it is decided that the departmental ingquiry would
need to be held, & formal order should be passed setting

azside the order of penalty and initiating departmental
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ingquiry. Thus, according to the learned counsesl, onlwy
one course of action is permissible and since in the
present case, the CRI has already filed an appeal in the
higher ocourt against the applicant’s acquittal, it is not

possibkble to proceed against the applicant departmentallwy

am  well. The learned counsel appearing on behalf of the
respondents, on the other hand, submits that the
aforesaild instructions are in the nature of

administrative instructions or guide-lines and thesea
cannot  be relied upon in the face of a clear provision
made under Rule 10 (4) of the Rules which refers to the
possibility of launching a further inquiry in the

circumstances of the present case. He has also relied on

10

ix

J. C.Y. Chesma’  cas (supra) in  which the

Ccilircumstances were substantially similar to the
circumstances of the present DA, but the Tribunal haad
held that further departmental proceedings oould be

initiated. In Ch. Roosevelt Vs. G.M.. South Central

Rallwav.,. ' Secunderabad & Ors. decided by the Full Bench

of this Tribunal at Hyvderabad on 20.11.1996 in 0a-848/9%,
it has been held that gulide-lines/circulars cannot confer
a legally enforceable right on an employes. We are, in
the cilircumstancss, unable to agree with the aforesald

contention raised on behalf of the applicant.

20, In support of his plea for grant of full benefits
arising consequentially upon revocation of suspension

orders, the learned counsel for the applicant relies on

.P, Gupta Vs. Union of India & Ors.. Hira bLal & 0OCs.

D.D.A. and Jaagmohan _tal ¥s.  State of Puniab
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throuah  Secy. to Punjab Govt. Irrigation _and Qrs, We

, (18)

have perused these judgements and find that on facts and
in circumstances, these are distinguished and, therefore,
the applicant’s plea for grant of full benefits for

suspension period cannot be accepted.

b an the question of initiation of departmental
proceedings following acquittal on criminal charge, Shri

Jagat arora, learned counsel for the applicant has relied

on Ko Magarajan ¥&._  Divisional Enginser. Phones Trichy.

Mukam Sinah Saini ¥s. Commissioner of Police & Ors,. and

also on the case of P, Bhaskara Rago VYs. Additional

Collector. of Customﬁ & AN . We hawve perused these

Judgements also and find that they are also distinguished

on facts as well as in circumstances. In K. Magarajan’s

[

case {(supra), departmental inguiry was held after the

petitionsr’s acquittal in criminal proceedings. In  the
departmental inquiry, those very facts, documents and
witnesses were citéd as were cited or had app=ared in the
criminal case resylting in acquittal. It was also held
that the departmaﬁtal inquiry was, in the circumstances,
futila. That was a case of honourable acquittal and the
prosecution had falled to prove the offence. Further,
the Department had not Filed any appeal against the order
of  acquittal. In Hukam Singh Saini’s case (supra), the
petitioner was a&quitted oy the Special Judge and
departmental proceedings were initisted on  the same
charge., It was held that after acquittal, the

departmental proceedings could be initiated against the

1l

petitionear (Folice Officer) only In the circumstances

merntioned in Rulé 12 of the Delhi Police {(Punishment &
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appeal) Fules, 1980 and not otherwise. in P, Bhaskara

(19)

Ran’s case (supral),. the petitioner had besen detained

under COFEPOSA and the Aandhara Pradesh High Court had
held that the petiticner was not guilty of involvement in
amuggling. It was held that heolding of departmentasl
proceedings on the same facts and the same material and
on same grounds is not permissible. In respect of the:
prasent 06, as already indicated, the departmental
proceedings commenced on 17.5.2001 include a charge {(that
ot bribkery) which did not figure in the criminal
procesdings. Besides, we have also seen, while referring

to Bhaudracg Dagadu Thakur’s case (supra) which was decided

v  the Bombay High Court, that departmental inguiry can
always be initiated in such circumstances. That decisiaon
was rendered by a D.B. of the Bombay High Court, whereas

P, Bhaskara Rao’s case (supra) has been decided by D.B.

of this Tribunal (Hyderabad Bench).

2. In the light of the foregoing, the only matter
which is required to be examined by us is whether the
respondents  have falthfully and correctly complied with
the directions of this Tribunal given in 0R&~797/99. In
the written submissions filed on behalf of the applicant,
the-learned counsel appeearing on his behalf has drawn our
attention to the contents of the directions given by this
Tribunal in D0A-737/9% which we have already reproduced in
paragraptt 8 abowva. According to him, by passing orders
gated 19.3.2001 reinstating him and placing the applicant
under deemed suspension w.e.f. 22.4.1997 and until
further orders, the respondents have Tflouted the

atoresalid directions of this Tribunal. The applicant was
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suspendead in 1994 and was under suspenszion when he was
dismigssed from service. By the aforesaild order of
19.3.2001, his gsuspension has been continued from the
date of his dismissal and thus, he in fact remains under
suspension  to date from 1994. The learned counsel has
submitted that the order of the applicant’s suspensicn
has not been revoked at all as directed by the Tribunal,
and thus the applicant’s harassment continues .
Furthermore, the respondents hawve not been paving the
subsistence allowdnce to the applicant in accordance with
the revised pay sdale. At the time of his dismissal from
saervice, the applicant was working in the pay scale of
. 9501400/~ and was drawing a salary of Rs.1130/-. The
subsistence allowance pald to him iz on the basis of the
aftoresaid salary of Rs.1130/~ in the old pay scale of
Rs . 950-1400/~ . The applicant’™s case Is that after his
reinstatemnaent as per the directions of this Tribunal, he
should have been paid full wages from the date of his
suspension £till <ddate. The further submission mads is
that the applicant should be paid whether subsistence
allowances or wages in accordance with the revised paw

scale of Rs.3050-4500/~ madse applicable w.e.f. 1.1.1996.

A The respondents hawe not accepted any of the
contentions raised on behalf of the applicant in the
pravious paragraph. according to the learned counsel
appearing on their behalf, the applicant was reinstated
wide order dated 19.3.2001 in pursuance of this
Tribunal s order dated 5.1.2001, and simultanecously, it
was decided to initiate further departmental procsedings

Nagainst him under Rule 14 read with Rule 10 {4) of the
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Rules. It is in compliance of the aforesaid sub-rule,

(213

namely, Rule 10 (4), which is mandatory in nature, that
the applicant has been placed under deemed suspension
W, f . Z22.4.1%9%97 until further orders. The contention
raised on behdlf of the respondents is that the further
departmental inguiry ordered on 17.5.2001 against the
applicant, is not only intended to meet a situation where

th

B

Court has passed an order purely on technical garounds
without going into the merits of the case. The first
appellate court has no doubt gone into the merits of the
cas2 but has decided to acquit him by giving benefit of
daubt . The charges therein relate to Sections 420, 468
and 471 of the IPC which deal with cheating and forgery.
The allegation of. brikbery which iz a part of the
departmental charge~-sheet dated 17.5.2001 was dealt with
byvy the Tfirst appellate court but that Court could not
give a werdict in regard to the same as the criminal
charge-~shest was concernaed only with the charges of
forgery and cheating. To this extent., according to the
learned counsel appesaring for the respondents, the
departmental charge~-sheet served on 17.5.2001 contains a
charge not adjudicated by the criminal court. In view of
this, the impugned charge-sheet dated 17.5.2001 cannocot be
faulted even if a substantial part of it relates to the

charges of Tordery and cheating already adjudicated by

e first appellate court. In this context, the learned
counsel appearing on  behalf of the respondents has
raecalled the Judgement rendered by the D.B. of the

Bambay High Court in Bhaurao Dagadu Thakur (supra) which

has oclearly held that the disciplinary authority cannot

be sald to violate any rule of law or any other principle

/
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of law, when it chooses to ignore the findings of the

(22)

criminal Court and decides to act on the evidence lead
before him, and ultimately comes to the conclusion that
the delinquent officer is not fit o be retained in
service in spite of his acquittal by the criminal court
on the same set of facts. In the circumstances, we are
unable to accept the contention raised on behalf of the
applicant that the impugned charge-sheet could not be

issued and that it is illegal.

24 . Insofar as the grant of subsistence allowance is
concarnad,  the respondents have, in their letter dated
Z2.5%.2002, he relevant  portion of which has beem
reproduced in paragraph 7 above, submitted that in terms
of FR-53%, the applicant was entitled to the grant of
subsistence allowance at the same rate as drawn by him
immediately prior o the date of his dismissal, and that
in terms of the Govt. of India’s instructions under Rule
¥ of the CC3s (RP) Rules, 1997, the applicant shall
continue to draw subsistence allowance based on  the
existing (pre~revised) scale of pay laving down further
that the applicant’s pay in the revised scale will be
subject to final orders in the disciplinary proceedings
currently pending against him. We have perused FR-53 and
Rule 7 of the CCS (RP) Rules, 1997 and are unable ta
agree with the aforesaid submissions made on behalf of
the respondents. We find nothing In FR-53 which would
praevent the applicant being placed in the revised scale
of  pavy. Further, the aforesaid Rule 7 of the CCS (RP)
Fules, 1997 also does not provide that the applilicant

could not be placed in the revised scale. FRule & of the
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CC3  (RP) Rules to which a refersnce has been made in the

(23)

aforesaid Rule 7 deals with the exercise of option.
Sub-rule (1) (ii) of the aforesaid Rule & lavys down that
whaere a Governmaent servant is under suspension on the lst
day of January, 1996 (the date from which pay scales have
baeen revised), the option could be exercised within three
months of the date of his return to duty. Sub-rule (%)
of  the aforeséid Rule 6 prowvides that if the intimation
regarding option is not received Qithin the time
mentioned (3 months) in sub-rule (1), the Government

servant shall be desmed to have elected to be governed by

the revised scale of pay with effect from 1.1.199%. s
plain reading of the aforesald Rules &6 & 7 would show
that the intention is not to deprive a Govt. servant

under suspension of the benefit of the revised pay scale.
Under the aforesaid Rule 6, the Govt. servants are
required to exercise options in their own interest and
anly with a view to finalizing the dates from which the
revised pay scalgs would find application in a particular
case., The aforegaid ruls does not impose a disability on
a Gowt. servant under suspension. In view of this, we
are inclined tg agrees with the contention raised on
behalf of the dpplicant that the subsistence allowance
should be palid o him in accordance with the revised pay
scals from‘ 1.1.19%96 or, i1if the applicant has exercised

his option from the date of his option.

25. Since Shri  Jagat Arora, learned counsel has
vehemantly argued that the directions of this Tribunal in
OR—~T797 /99 have not been complied with properly and

adequately, we now proceed to examine this contention in
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the ligaht of the observations we hawve already made in the

(24)

preceding paragraphs. The direction No. (ii) reproducsd
by wus in  paragraph 8 above will apply only in that
situation in which the respondents were not keen to
initiate departmental inquiry. In that event, the
applicant was to be reinstated and he was to remain in

his reinstated position until the outcome of the criminal

case pending in the High Court became Known . The
direction No.(iii), however, relates to the other
situation., namely, to the situation in which the

respondents decide to initiate departmental proceedings.
This could be done, as we have alraady seen, by way of a
further inquiry referred to in Rule 10 (4) of the Rules.
In that case, the applicant was to be placed under deemed
sitespension with effect from the date of his dismissal
from serwvice, i.e., from 24.2.1997. To this course of
action, there can be ng objection, sz far as we can see.
Going by  the same sub-rule, the applicant’s suspension
was  to continue until a different order is passed by the
competent authority under Rule 10 (5) () of the Rules.
This would imply that even though under the deeming
provision of @ sub-rule 4 of Rule 10 of the Rules, the
applicant would have to be placed under suspension w.s.f.
22.4. 1997, the raspondents will retain the authority to
reinstate him Ffrom a future date by exercising the
authority wvested in them under Rule 10 (5) (c) of the
Rules., & peariod of four months was  giliven to  the
respondents  to decide on the question of initiation of
departmantal inguiry. The implication wa&s that if the
respondents falled o initiate departmental inguiry

within the said periocd of four months, the applicant will
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have to be reingtated in any case. The respondents have,

(25)

we  Tind, initiated departmental ingquiry against the
applicant within the said period of four months and that
event having taken place, it is no longer necessary for
the respondents to reinstate him after the expiry of the
aforesaid period of four months. Thus, insofar as the
applicant’s suspension is concerned, it is clear to us
that the respondents having acted in time, he can be
continued under suspension in the discretion of the
competent authority.

Z6 . Discretion in the matter of suspension is
required to be exercised properly and fairly. Powers
have been conferred on the competent authority under Rule
10 (%) (¢) of the Rules only in order to enable the said
authority to judge the situation for himself and to act
in a fTair and Jjust manner. That is to say, if the
competent authority finds that in a particular case it is
not necessary to continue the period of suspension of the
delinquent official, orders revoking suspension must be
passed. Coming to the case of the present applicant, it
iz seen that beilng a carpenter only he is incapable of
influeﬁcing the witnesses in the departmental trial and
cannot also tamper with the documents relating to the
departmaental inguiry. He is a low paid emplovee. Hiwm
services can always be utilized in an isolated/insulated
position with a wview to rendering him totally harmless
insofar as the functioning of the PMO is concernad. The
order passed by the first appellate court has resulted in
his acquittal even though the Judge has given the banefit

of doubt. The Acguitting Judge has, in his order, dealt
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with the chargas under Sections 420, 468 and 471 of fhe
IPC and has acquitted him. The allegation of bribery has
also  been discussed by the Acguithing Judge and he has,
in a way, sxonerated the applicant of that allegation
also. However, since the applicant was not formally
charge—-sheeted under an appropriate section of the IPC on
the allegation of bribery, purely on technical basis, it
can be saild that the applicant has not been exonerated of
the charge of bribervy. It will also nesd to be seen and
conaiderad that the CRPF Constables, namely, Shri Chander
Pal Singh and Shri Uday vir 3ingh also involved at any
rate insofar ag the offence of bribery is concerned have
been allowaed to stay awa? without any departmental action
having been takKen against them. It is stated that these
persons were made prosecution witnesses by the CBI in the
criminal case against the applicant. Thus, the
authorities congderned have been somewhat selective in not
taking appropriate action against all those who were
Tound guilty 1in relation to the charge/offence af
briberv. The High Court baefore whom the CBI s appeal is
currently pending may take soms time before the matter is
decided and this may result in further harassment to the
applicant, who has remained suspended right from 19%94.
A1l these matters and possibly others will have to be
kept in view by the respondents in taking a decision 15}

continued suspeftsion of the applicant.

27 . ms a8 matter of fact, the facts and circumstances
just mentioned in some detail in the above paragraph are
all relevant matters which should have been kept in visw

by  the respondents at the time of taking a decision on

R
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Taunching of further disciplinary proceedings against the

(27)

applicant. We do not think that has been the case.
During the course of arguments, the emphasis laid by the
learned c¢ounsel appearing on behalf of the resppndents
was on the rule position and the Judge made law according
to which further departmental proceedings can be
initiated even 1if the delinquent official has been
acquitted on the basis of the same set of facts,
allegations and éevidence. Be that as it may, we are not
inclined to go into that aspect at any length as
launching of further proceedings is, in our Jjudgement,
something which 1is within the discretion of the
respondent-authority. We will rather desist from looking
into the manner of exercise of the aforesaid discretion

in the circumstances of this case.

28. In the background of the above discussion, we

dispose of the present OA in the following terms:-—

i) The applicant has been placed under suspension
under the deeming provisions of Rule 10 (4) of
the Rules. His suspension will continue until
revoked by the competent authority in exercise of
the powers available to him under Rule 10 (5)(c)
of the Rules. The competent respondent—authority
will have regard to the observations made by us
in this order and consider the question of
reinstatement of the applicant from a prospective
date after revoking the current suspension order,
If, on consideration, the respondent-authority is

cig not inclined to revoke the appliicant’s
Vd
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suspension, it will pass a reasoned and a

(28)

speaking order in the matter at the earliest and
in any event within a period of two months from

the date ¢f receipt of a copy of this order.

The applicant was suspenhded in 19%4. He was
dismissed from service in April, 1997. After his
acquittal by the first appellate court, he has
been placed under deemed suspension with effect
from the date of his dismissal from service. A
period of nearly eight years has gone by since he
was placed under suspension. This is a long
enough period. It will be in the interest of
respondents as well as the applicant 1if the
departmental proceedings now underway are decided
at the eariiest possible. We accordingly direct
the respondents +to conclude the departmental
proceedings within a maximum period of three
months from the date of receipt of a copy of this
order. Needless to say, the applicant shall alsoc
fully co-operate so that the proceedings are
concluded within the aforesaid period. In the
event of a departmental appeal being filed by the
applicant against the order to be passed by the
disciplinary authority, the appeliate authority
will pass orders on appeal within a period of one
month from the date of receipt of appeal. It is
clarified that following the observations made by
the Court 1in D.K. Roy v. ESI Coprn. {supra)
reproduced in para 11 above whatever grounds were

o;2/faken by the applicant in the criminal case and
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(29)
whatever observations the learned Judge of the
Ist appellate Court made against the
prosecution’s case would remain available to the
applicant 1in the departmental enquiry pending

against him,

ii1) It appears that the pay scale 1in which the
applicant has been working was revised from
Rs.950-1400 to Rs.3050-4500 w.e.f. 1.1.1996.
The respondents will grant benefit of the
aforesaid pay revision to the applicant w.e.f.
1.1.19986 in relation to the payment of

subsistence allowance.

;gjifre shall be no order as to costs.

CACTaR, L et

(S.A.T. Rizvi) (Mrs. Lakshmi Swaminathan)
Member (A) Vice Chairman (J)
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