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' CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

OA No.3377/2001
WITH

0A N0.2913/2001

0A N0.2914/2001

OA No.2916/2001

0OA No.3378/2001

Thursday, this the GSth day of March, 2002
 HON’BLE MR. S.A.T. RIZVI, MEMBER (ADMN)
& Mitra'ﬂahd_Ors; B ..Applicants
(By Advocate: Shri R. Doraaiswami and
Shri Sant Singh)
Versus

Union of India & anr. - WReEspondents
(By Advocate: Shri Rajinder Nischal)

U

Corumz~

HON’BLE SHRI S.A.T. RIZVI, MEMBER (A)

1. To be referred to the reporter or not? YES

2. Whether it needs to be circulated to

(/LQZQ@)/

(s.A.T. RIZVI)
MEMBER (&)

Benches of the Tribunal?
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH -NEW DELHI

g OA 3377/2001
Hom b e . .WITH

OA 2913/2001

. OA 2914/2001

;  OA 2916/2001

OA 3378/2001

Wednesday, this the 6th day of March, 2002

Hon’ble Shri S.A.T. Rizvi, Member (A)

0A-3377/2001

A, Mitra s/o Late Shri M.Mitra

aged about 70 years

R/0 B-10/C, Gangotri,

Alaknanda, New Delhi-19

Last worked as Addl. Director General
(Inspection) in the Directorate
General of Supplies & Dlsposals,

New Delhi

.Applicant
0A-2913/2001
P.C.Kapur, s/o Late Shrl Mangal Sain
aged about 84 years
R/0 -S- 410 . Greater Kallash I
New Delhi- 48 - : @gﬁ
Last worked as Dy. Dlrector General
(Inspection) in the Directorate
General of Supplies & Disposals,
New Delhi

.Applicant
QA-2914/2001
Smt. Vimla Vohra w/o Late Sh. S.N.Vohra
Aged 73 years {expired while in service as
Deputy Director General {Inspection)
R{O 144 Mandakini Enclave

aknan

New Delhi-19. .

. .Applicant

0A-2916/2001

Smt. Asha Chhabra w/o Late Shri J.L.Chhabra
r/o 301, Nilgiri Apartments,

Alaknanda

Delhi-19.

(Sh. J.L. Chhabra 1ast worked as. Dy. Director
General (Inspectlon) in the Directorate
Generalof Supplies & Disposals,

New Delhi before his retirement on 30.9.1989
and he expired on 16.2.20019)

Cél/ : R ..Applicant
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0A-3378/2001 o o

M.T. Kanse s/o Late shri T.R.Kanse
aged about. 67 years /
R/O_12/129ﬁACharKop' :
ajinkyatara society, Sector-l
Kandiwall (W) - S
Mumbai — 400 067 L
Last worked as Aaddl . Director General
(Inspection) in the Directorate
General of supplies & Disposals.

New Delhi

L LAapplicant
{Advocates: shri R.Doraliswaml & shri sant Singh in all
the 0OAS)
Versus
L. Union of India through

g

Director General of Supplies & Disposal
Jeewan Tara Building

5 Sansad Marg, New Delhi~1.

2. Chief Controller of Accounts
pepartment of Supply
-~ Akbar Road Hutments
Mew Delhi-l. :
. Respoondents in all Oas
(By Advocate: shri Rajinder Nischal in all the Ofs)

" o RD.ER _(ORAL)
all these 0OAs raise $imilar issuas of law anda
fact and are, theréforey raken up together for dispossl

by this common order.

Z. The recommendaf&oné made by the 5th Ccantral Pay
commission in respect of the pensioners hawve besn
enforged, to the extent accepted by the covernment. DY
oM dated 27.10.1997. However , later on 17 .1%.19%98,
another OM was jesued by the pepartment of Pension &
pensioners’ Welfare (DPPW) by which the fixation of

pension Wwas liberalised in the following terms:—

'VL;”TThe president is now pleased to decide that
weeltl ;_1{1996, pension of all pensioners
Tyirrespeétive of ‘their date of retirement shall
qi/ not be less than . 503 of the minimum pay in the
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| r@vfsed scale of pay introduced w.e. f. 1.1, 1996
of the post last held by the pengioner,"
3. In pursuance of the aforesaid measure - of
lipberalisation, the respondents proceeded to Fix the

pension of the applicants in these 0As as follows:—

_......._._--—........a-...._-........—v.«...-...,.w........-.~~..-.w.—......,.<..~.....‘..,-..,.~..-..~._._.‘..,w.....,...,.,....w..._.,.«.,....‘_,._.......q.,A..-.ﬂ.w ........

0OAa No. Name of : amt of Pension amt of family
© applicant fixed fixed

3377/01 A. Mitra ' Rs~l0,86l/“ RS.S,?QOJW
»913/01L P.C. Kapur - Rs. 9,200/“ e .5.520/-
2914/01 Smt. Vimla Vohra Rs. 5,520/- Rs.4,290/~

A 2916/0L ' Smt.Asha Chhabra Re. 5,520/~ 1s.4,290/~
3378/01 M.T. Kanse Rs.10,3%352/~ Ra 8,503/
4. The applicants have been paid pension at the
rates indicated above for quite some time. On

11.5.2001, the aforesaid liberalised pension schema has
been modified by igsuing & clarificatory Memorandum

which provides as under:

“in the course of implementation of the above

order, clarifications have Lbaen sought b
. : : Ministr‘ies/Departments of Government of India

about the actual connotation of the "post last
: held" by the pensioner at the time of his/her
i ' superannuation, the .second sentence of 0.M.
dated 17.12.1998, i.e. "pension of all
: pensioners irrespective of their date of
. . retirement shall not be less than 50% of the
minimum pay in the revised scale of pay w.e.T.
1.1.9%6 of the post jast held by the

pensioner", shall mean that pens?on of all
pensioners irrespective of  thelr qate of
retirement shall not be 128895 than 50% of the

as ©n

minimum of the corresponding scale
1.1.96 of the scale of pay held by 'the
pensioner at tThe time of auperannuatlon/

’ retirement.’

5 In pursuande of the aforesaild slarificatory
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affice Memorandum, the amounts of pension/family pENsS 1oy

payable to- the applicants have been revised as under:

....-..._........-..-_...-........—..-...-_,.4...—«.......-............._.....a...-w....w.......-w.-...-w._-.,......4w..«..,.n-....,....w...........~.—.,..‘.,,,..,~w..-m.....,..h_.

0A No. Name of . AMt of Pension amt of family
applicant A oFixed fixed
T T The sz Re.5,520/~
2913/01 P.C. Kapur Re. 7,150/~ Rs. 4,290/~
2914/01 Smt. vimla Vohra Rs. 4,290/ Fe.4,290/
2916/01 Sét.ﬁsha Chhabra Ra. 4,290/ | Re.d4,2%0/~
%378/01 M.T. Kanse Rs. 8,503/~ Re.5,520/~

._m.-...-._-..—.—.-..‘...,.......—‘.....—._...-....ww..-_..w..._-...._....‘.._..._..ww......“_..—w...........w...,m......_....._._‘...‘....._.«.,.ww.....,... .....

Orders -have also been issued for recovering the excess
amounts already paid. .This has been doneg by COMMN
arders | issued in respect . of these applicants On

11.10.2001 and 15310.2001-respectively, s3ince large

" wecale recoveries were involved. the operatlon ~oof  the

aforesaid order has been stayed in all cases on various

dates.

6. i The learned counsel appearing on behalf of the

applicants has  dquestioned the legality of  the

" clarificatory Office Memorandum dated 11.5.2001 avean

though the same has not been challenged in any of the

OAs. - The issue of prospectivity has also been raised in
relatﬁon to the same Office Memorandum. Wwhether the

aforesaid Office Memorandum should be regarded as an

'entifeiy'“new/fresh order has also been debated. The

1earned‘:ébuhsel”£has,idJring the course of arguments.
alsg drawn my attention to the liberal consideration
shown to the pre-1986 retirees and has, in view of the
same; argued that a similar treatment is contaemplated in

respect of post-1986 retirees, and if one has regard to
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the aspec% of 1ibena1isation the applicants heresin
shouldeéApaid pengion/famil? pension in accordancs with
the 1et£ér of thé provisio _ made in the OffFice
Memorandun dated 17.12.1988, éhe relevant portion of
which has been reproduced in paragraph 2 above. The
learned counsel has also sought to argne that the
treatment given to-the ADGs (0A& No. 237772001 and  0OA
No.3378/2001) in‘ view of the aforesaid clarificatory

Office Memorandum dated 11.5.2001 will have the effect

of placing them on par with the DDGs and thisz will
* o
] amount to q@iving of equal treatment to unequals and will
~accordingly be wviolative of aArticles 14 and 14 on the
Constitution.
7. I will now go into the various questions raised
one aftér'the other.
/.
8. It appears that the recommendations madsa by the
. 4th Central Pay Commission envisaged a review of cadres
'. ‘jof DDGs and ADGs and in pursuance of the recommendations

'made by the same Commission the pay scales applicable to
the DDGs“ and ADGs were to be upgraded su ubject to
fulfilment of certain conditions and further subject to
the Recruitment Rules to be framed for placing the
incumbents in higher grades. insofar as the 0DGs and
ADGs are concerned, the relevant exercise began sometime
in 1991 and in due course orders were issued only on
%1.12.1993 (Annexure A-~7(I1) = 0OA No. 2913/2001). The

following proviéion made therein is relevant for the

D purposé3offadjudiéation in these Oﬁa:~(2/,
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“z(a) That upgradation as well as creation o
the posts shall be effective Trom the
date (s) of the post(s) isfare filled up
on regular basis following due process of
salection based on eligibility conditions
stipulated in the Recruitment Rules to be
framed - and. notified in the, Gazette of
India; and.

(b) that - officers holding the post(s) which
is/are to be upgraded shall continue to
be in his/their existing post and grade
£ill he/they are appointed on regulanr
basis to the upgraded post(s) after due
process of selection based on aligibility
conditions stipulated in the Recruitment
Rules to be framed and notified in the
Gazette of India.”

It had thus become clear to all concerned that until
placed in the higher grade'on a regular basis, the DDGs
as well as ADGs were supposed To continue in their
existing gtad§s. Those who retired on reaching the age
of superannuation or died before being placed in the
higher gfade on a réguian basis in accordance with the
aforesqid order dated Siflz-;993 were to be treated, Dy
necessary implic;tion,.ﬁifférently firrom those who were
upgraded on a regular basis in pursuance of the
aforesaid order. There could be no manner of doubt

about this position.

.. One of the applicants, namely, Shri M.T. Kanse

(0A No.3378/2001) who néé&ﬁéd on 31.7.199%, i.e., before
%1.12.1993 had approached this Tribunal through 0&  No.
563/1993 Tfor securiné upgradation to the pay scale of
Rs.7300-7600 on the ground that as a result of cadre
review and dth CPC’s recommendations, the pay scale
attached to the post of ADG had been upgraded Ffrom

Rs.5900-6700 to Rs.7300-74600 in 1991. From the material

1

placed>
/

n record it appears, however, that the aforssaild
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recommendation/decision Tor upgradatlon finally became
enforceable only in pursuance of the order ‘datﬁd
%1.12.1993. shri Kanse, therefore. did not succeed and
pontinued to work in the pay grade of Rs . 5900-6700.

10. In pursuance of the 5th CPC’s recommendations,
" the post of the: AD& was placed in the pay scale «of
hs.22406~24500 w.e.f. 1.1.1996. sSimilarly, the post of
DDG was':placed in the pay scale of Rs.18,400-2%,400
w.e.T. ‘:the same . date (l l 1996). Since the DDGEs - and
the ADGs working pectlvely in. the pay grades of
Rs.4,500-5700 and 5,900-6700 during the currency of the
4th CPRC’s recommandationé were given the opportunity tao
secure, pay upgradation to Rs.5,900-6700 and Rs.7300-7600
respectively in pursuance of the order dated 31.12.199%,
and since those not able to achieve the aforesaid higher
grades were to continue in the lower grades of
Rs .45%00-5700 .and 5900-6700 respectively, 1t was clear
. +hat the revised pay scale of Rs.18400-22400 macie:
appllcable to the post of DDG w.e.f. 1.1.1996 was tO e
-glven‘.only to . those who had succged in securing pavw
: upgradatlon to the 4th CPC s pay scale of Rs.5900-4700
‘fin pursuance of the order dated 31.12.1993. Like-wise,
fdﬁly,~tha$e ADGs " were tp be placed in the revised pay
gkadé_ 6f Rs722;4oo~24;5bb" w.e.f. 1.1.1996 as had
suﬁceeded in seéﬁring péy upgaradation te the higher
séale' of Rs.7300-7600 during the currency of the 4ath

S » - . .
CPC’s  recommendations 1n” pursuance of the same order

édated 31.12.19935.




- N0.2913/2001) retired on 28.2.1975. Shri 3$.M. Viohras

QS)

11, - 8hri P.C. Kapoor, 0DG, (applicant in {1

1.DDG, husband of the applicant in 0a No. 2914/2001 di=d

.while in service on 17.7.1985%. Similarly, Shri J.L.

Chiiabra, 0DG, husband of the applicant 1in 0a No.
2@16/2001 retired on 30.9.1989 (died on 16.2.2001).
Clearly the aforesaid DDGs died or retired much before
they could secure pay upgradation to the higher pay
scale of Rs.5900~6700 in pursuance of the order dated

31.12.1993. The first two ODGs who died or retired

before 1.1.1986 receivgdﬁéﬁliberal treatment and were

notionaily‘ placed 1in the pay grade of Rs.4500-570C {4th
CPC).  The third DDG who retired after 1.1.1986 was in
any case placed in the' aforesald pay grade of

Rs.4,500~-5700. As- stated, none of them could have been

' upgradéd before retirement/desath to the pay gracde of

Rs .5900-6700. of thé two ADGs, one ( DA MNo.3377/2001)
Petiredi on 31.10.1989. This was obviously well before
the aforesaid order dated 31.12.199% came intoe foros.
He -could#not, therefore, be placed in the higher grade

of Rs.7300-7600. The other ADG, namely, Shri Kanse alsa

- failed to secure the aforesald higher grade of

Rs.7300~7600 despite an attempt made by him by
approaching this Tribunal. In short, therefore, the
thréevaDDGs among “the applicants {or their spouses)
eifher‘?@orkéd ihythe ba? scale of Rs.4,500~5700 or were

notionally deemed to have worked in that pay scale

~during the currency of the 4th CPC. Similarly, the

ADGs," as.stated, continued to work in the pay scale of

a’RS .5900~6700.
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12. “In’ the circumstances, insofar as the DDGs are

'fuooncernéd;” the revised payvscale of Rs.l18400-~22400 made
" effective from 1.1.1996 could be given only to those
' DDGs who had. been placed in the pay scale of

. Rs.5900-6700 in pursuance of the order dated 31.12.1993

and by the same token only those ADGs could be offered
the revised pay scale of Rg . 2240024500 made effactive
from 1.1.1996 as had been placed during the currency of
the 4th CPC’s recommendations 1in the pay scale of

Rs.7300~7600. I have already noticed that neither the

- DDGs among the applicants (nor their spouses) nor the

mDGEs  among them could be placed in the aforesaid higher

scales. of Rs.5900-6700 and Rs.7300-7600 respectively.

Thus, for the purbose of computing pension/family
pension5 the c1éﬁms,!of' applicant D0Gz could not be
consideéed withlfefefeﬁce'to the 5th CPC’s pay scale of
Rs;lé,400v22,400/*; For fhe same reason, for computing
the pension/family pension of applicant aDEs also, their
claims cannot be determined with reference to the pay

scale of Rs.22,400-24,500/=%

13. The learned counsel appearing on behalf of The

I

respondents informed that the claims of DDGs have baen

/

considered with reference to the 5th CPC’s pay scale o f

Rs.14,300-18,300/~ which corresponds to the 4th CRC’s

'_pay scale of Rs.4,500~5,700/~ and similarly, the claims

of the ADGs have been considered with reference to the

5th CRC"s pay scale of Rs.l8,400~22.400/¥ which
correéﬁoﬁdé te  the  4th CPC’s  pay  3cale  of
Rs.5,900~6,700/~. Thus, it will be incorrect to saw.

according to him, that following the enforcement of the
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5th CPC’$ recommengétions, the distinction between the

“:DDGs and the ADGs insofar as pension/family pension 1is
" concerried, has been allowed to be wiped out. The

disparity in terms of pension/family pension remains ancd

thus the plea that the provisions of Articles 14 and 16
of the Constitution were attracted would be seen to be

untenable.

14. . From the discussions contained in the above

 §araQraphs, it fjé ‘clearly seen that insofar as the
'anh;nfj'of  peﬁéi6n/fami1y pension is conéerned, the
 métferT”ﬁeeded ?to be C;arified with reference to the
‘ de¢isi6ﬁ. whiéh had already beeﬁ taken during the

-currean of the 4th;CPC’s recommendations. The decision

'ﬁhen_‘taken, embodied as 1t was in the order dated

31<125;593,_was % éompefénﬁ decision and there can be no

e T =y R A .
dispute-, -about this. A clarification issued in terms of

a competent decision Lalﬁeady taken could always be

issued without seeking the approval of the competent

authority/President once again. The Office Memarandum
dated 17.12.1998 so0 heavy relied upon by the learned
counsel for the applicants was, without any dispute, the
autcome D of a competent/Presidential dscision. P
c}afification issued on the basis of a competent
decision earlier taken cannot be questioned on the
ground that the same has not had fhe approval of the
President, There is, in my judgement, no need - for a

competent decision to be referred back to the competent

authopity' once again before issuing a clarification.

The Qg}idity Qf: tﬁeﬂﬁiéﬁificatory Office Memorandum

Qated 11.5.2001‘cannot; thergfore, be questioned. The




(11}

. corresponding plea raised on behalf of the applicants is

”‘thus rejected.

15. The question of prospectivity can arise only in
the context of a new[ﬁrééh'order. zince the Office
Memorandum dated ;1,512601 is a clarificatory Office
Memorandum,’it can validly take effect -from a back date,
i.e., 'ffdm the date Qf enforcement of . the Office
ﬁeméréndy& dateq’17112~;9§8 which it seeks to clarify.
'Theii%%géféf préébeétivity is ansQéred accordingly.

16;31. -The- aréument advanced on behalf  of the

" apbliéants that the 5th CPC’s recommendations

' geliberdéely sought to give a liberal treatment to all’
pehéiohers and,‘therefore, the pension/family penéion of
DDGs and ADGs should be fixed with reference to 5th
CPC’s pay scale of Rs.18,400-22,400/~ and
Rs;22,400~24,506/- respectively cannoct hold good in view
of what has.been discussed and held in the preceding
paragraphs. Where a clear and competent decision has
‘been taken as in the order dated 31.12.1993, the
respondents can rﬁave no dption in  the matter. The
peﬁsibhé/family- pehsions of DDGs have, therefore, been
corféé%&y! éompd%;d,'oﬁ Féyision, with reference to the

.'&th CPC’s pay scale of Re.14,400-18,300/~. For the same
reason, the pension/family peﬁsion of the AlGs have also
been correctly computed, on revision, with refersnce to

the 5th CPC’s pay scale of Rs.18,400-22400.

17. For all the reasons mentioned in the preceding

paragraphs,. the impugned letters dated 11.10.2001 and
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15.10.2001 issued by the DGS&D in pursuance of

clarificatory Office Memorandum dated 11.5.2001 have
beeh correctly and validly issued. The Ofs, theraefors.

fail and. deserve to be dismissed.

18. The learned counsel appearing on behalf of the
applicants submits that the applicants have alresacdy
received payments of pension/family pension on the basis
of. the higher pay grades of Rs.18,400w22”400fw and  Rs.
22,400f24,500/~ reépéctively. They are retired people.
fwo- a%gféﬁem areiwidaws«of retired officers. It will
cause Qﬁdue hardship to them if they are at this stage
called upon to refund whatever has already been received
by them. -The Hon’ble Sugreme Court has, in a similar
case; according to him,;@?aﬁ%ed relief to the pensioners
on the ground that enhanced payments were made for na
fault of the pensioners. It was in the case of Shyam

Babuy Yerms & Others vs. Union of India & Others (19%4

SCCs  (L&S) 4683) that the Court had held that =ince

higher pay scales. were erronaously given to the

- pensioners and they had received payments arising from

the higher. pay scalés for no fault of theirs it would be

just and, proper hot to recovery any excess amount

-already~ paid’ to.them. Thi$ is what the Suprems Court

has helé:in the afdreéaidJCaée:w

"1l1. Although we have held that  the
petitioners were entitled only to the pay
scale of Rs.330-4880 in terms  of the

recommendations of the Third Pay Commission
w.e.f. January 1, 1973 and only after the
period of 10 years, they became entitled to
the pay scale of Rs.330-560 but as they have
received the scale of Rs.330-540 since 1977
C#l, due to no fault of theirs and that scale is

o
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being reduced . in the vear 1984 with Ffct
from January 1, 1973, it shall only be just
and proper not to recover any excess amount
which has already beaen paid to them.
Accordingly, we direct that no steps should
be taken to rego@gr or to adjust any excess
amount paid fo the petiticners due to the
fault of thé”%espondents, the petitioners
being in no way responsible for the samsz."

In my 'judgémeﬁ‘tj the rétio of the aforesaid Judgement
squaréiy’- applieg in the present  situation. The
 respoﬁdents are;‘therefOré,,directed not to recover from
any. 6f the applibants the amount of pension/family
jr _ -.lpénsion. aiready,paid to them in excess of what is found
'duéi'to ‘fhem as a result of the clarificatory Office

Memorandum dated 11.5.2001.

19. The 0.A. is disposed of in the aforestated

terms. There shall be no order as to costs.

¢

~

(S.A.T. RIZVIT"
Member (A)

S Court UiGer Y
CentralA dminisuauve Tribunai
L PEnLpatl B oow Dcibi
" Faridket House,
~ Copernicus Marg,
“o . New Delhj-{1000}




