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central adminisrative Tribunal
Principal Bench //

0.AND.33564/2001

Hon’ble Shri Shanker Raju, Member(J)
o . -t
Mew Delhi, this the 2& day of February, 2003

Jai Singh
s/0o Sh. Joga Singh
Ex. Head Baker PSI Bakerwy.

Ram Barose
s/0 Sh. Kali Ram
Ex. Baker, PSI Bakery.

amar Singh
s/o Sh. Shiv Singh
Ex. Baker, PSI Bakery.

all presently residing at:

a-249, Rama Garden, Karawal Garden

Delhi —- 110 094. ... fBpplicants
(By Advocate: Sh. Arun Bhardwaj)

Vs

Union of India

through its Secretary
Ministry of Home Affairs
Central Sectt.

New Delhi.

The &ir Force Commanding
air Force Station

Race Courssa
New Delhi — 110 00&.

The Administrative Officer
Sgn Leader,

Race Course 0ld Camp
Air Force Station
Mew Dalhi - 110 003.

Group Captain (CADQ)
Race Course, 0ld Canmp

air Force Station //
Meaw Delhi - 110 003. ... Respondents
(By Advocate: Sh. Rajesev Bansal)

ORDER

By_Shri Shanker Raju., M(J):

Applicants, three in number, have sought

reinstatement w.e.f. 18.7.1997 with all consequential

benefits -and a direction to provide them Government

accommodation, direction to pay the

arrears of
differences in pay and for a further direction to

regularise them with all conssquential benefits.
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Z. Applicants No.l, 2 and 3 had been work\

from the vears 1989, 1991 and 1990 respectfully as
Helper except aApplicant No.l who was apﬁointed as
Supervisor in the unit of ESI Bakery in air Force
Station OWC Camp Race Course, MNew Delhi. They weres
ssued  Identity passes and were paid consolidated
salary. Being aggrieved with werbal termination
w.e.f. 18.7.1997 and wvacation from accommodaticn
provided by respondentzs filed a Suit before Civil

Judge which was rejected on 15.1.1998.

3. fApplicants have filed 0a 5%3/98 which was
v dismissed on 25.5.2000 on the ground of jurisdiction
as  the applicants had not been found to be holders of
civil posts under the Union of India.
4. In the light of the decision of apex Court
in Union of India & Others v. M. aslam & Others,
Z000(1l) Scale 48 where employees working in Unit Run
Canteens have been direcf@d to be treated as
U " Gavernment emplovees, CWP Mo .z423 /2001 filed by

applicants against the order of the Tribunal was
disposed of on 21.9.2001 with liberty to applicants to
file a fresh 0A to enable the petitioners take up the
plea in the light of the Supreme Court’s Judgment,

giving rise to the present 0H.

5. Shri Arun Bhardwai, learned counsel
appearing on behalf of applicants, contendsd that
having regard +to the fact that Unit Run Canteen
employveses have been treated as Government servants on

the same analogy when the applicants have bsen paid
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their salary from the Consolidated Fund of India, fd

which the salary bills are signed by the officers of
the Air Force and increment was also been granted to
the applicants and they have baen provided
accommodation, they are holders of civil posts in the
Union of India and are treated to be a Government
servants, as such it is stated that this Tribunal has

Jurisdiction to adjudicate their grievance.

6. Moreover, it is stated that applicants haxd
been working for about nine vears with the
respondents, and beforea dispensing with their
sarvices, which is founded on their alleged misconduct
of mixing of ammonia with sugar and caused the
deliberate loss to the bakery, without compliance of
Article 311, rather vioclative of Articles 14 and 16 of

the Constitution of India.

7. Sh. arun Bhardwaj, learned counssl
further stated that applicants are entitled to be paid
reqgular scale and also seek regularisation after
rendering services with the respondents. Lastly, it
is contended that the burden oflproof to show that the
applicants have been paid out of the‘ Contingent
Fund/Consolidated Fund of India is upon the
respondents as they are in possession of the relevant
dacuments, but referring to various payments, bills,
etc., it is contended that there exist master and
sarvant relationship batwean applicants and
respondents, which allows the Tribunal to adjudicate
their grievance being civil servants.

8. 06 the other hand, $hri Rajeev Bansal, .

learned counsel appearing on behalf of respondents
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strongly rebutted the contentions and took &
preliminary objection by stating that although liberty
was accorded to applicants by High Court of Delhi, but
asz applicants have not taken such plea on the basis of

M. Aslam’s case, the UA is barred by resjudicate.

= Moreover, it is stated that the aforesaid
Bakery was started in 1988 and it is purely a non
profit making welfare venture to provide few bakary
products available to the troops at reasonable prices
and this Bakery comes under non-public fund and is not
funded by the Canteen Stores Department and rather
funds are arranged by subscription by Officers and
Jawans from the sale proceedings of different
pirrojects. Adocordingly, the applicants are not
comparable with CSD emplovees and M. fslam’s case
(zupral would not be applicable. Accordingly, this
Court has no jurisdiction to take cognizance of their
grievance as they are not holders of civil posts. He
placed reliance on general instructions, Non Public
Fund organisations, where Canteens are also one of the

NMon Public Fund units.

10. Moreover, by referring to letter dated
13.11.199%9, it is stated that there are separate terms
and conditions of service and accordingly their
termination was resorted as per the directions an
unsatisfactory performance and as the same is not

founded on in any misconduct and without stigma, the

order of termination is assailed.
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11. I have carefully considered the rival
contentions of the parties and perused the material on
record. The aApex Court in Union of India w. M.
Aslam (supra) where the following observations which
lead to declaration of emplovees of Unit-Run Canteen
as Government employvees amenable to the Jjurisdiction
of this Tribunal:

"tpplying the aforesaid principle

to the facts in the present case, it is
difficult to conceive as to how the

employvees working in the Unit-Run
Canteens can be held to be not Government
servants, when 1t has emerged that

providing canteen facilities to the
Defence service personnel is obligatory
an the part of the Government and in fact
these Unit-Run Canteens discharge the
duty of retail outlets after getting
their provision from the wholesale outlet
Qi depot of the Cantean Stores
Department. Mr . Goswami, the learned
sanior counsel appearing for the Union of
India strongly relied upon the judgement
af  this Court in Union of India and
another vs. Chotelal & Others - (1999) 1
SCO 554, wherein the question for
consideration Was whether Dhobis
appointed to wash the clothes of cadets
at NDA at XKhadakwasla who are being paid
from the regimental fund could be treated
as holders of civil post within the
Ministry of Defence. This Court answered
in the negative because the regimentsal
fund was held not to be a public fund as
defined in paragraph 802 of Defence
Services Regulation. Payment to such
dhobis out of the regimental fund and the
character of that regimental fund was in
the determinative Tactor. But in the
case Iin  hand if the Canteen Stores
Department forms a part of the Ministry
ot Defence and if their funds form a part
of the Consolidated Fund of India and it
im  the said Canteen 3tores Departmant
which provides fund as well as different
article through the retail outlets of

Unit-Run Canteen then the emplovees who
discharge the duties of salesmen in such

retail outlets must be held to bea
emplovees undsr the Government.  The

officers of the Defence Services have all
pervasive control over the Unit—-Run

Canteens as well as the employees serving

therein. Regular set of Rules have been
framed determining the service conditions
of  the emplovees in Unit-Run Canteens.

The funding of articles are provided by
Canteen Stores Departmant which itself is
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a part of the Ministry of Defence. The
report of a Committee of Subordinate

Legislation went into detail the working
conditions of the emplovees engaged in
the Unit-Run Canteens and categorically
came to  the conclusion that thase

gmplovess are recruited, controlled and
supervised by the Rules and Regulations

made by the Defence Services although
these have been given the name ot

Executive Inastructions. The said
Committee came to the conclusion that for

all intent and purposes the employees in
the Unit~-Run Canhteens are GBovernment

emplovees and should be treated as such.
In  the aforesaid premises, we are of the

considered opinion that the status of the
gmployees in the Unit~Run Canteens must

be held to be that of a government
employee and consequently the Central
Goministrative Tribunal would have the
jurisdiction to entertain applications bw

such  employees under the provisions of
Administrative Tribunal Act . Civil

Appeal MNos.,10%9-1040 of 1999 by the Union
of India against the order of the Central

Fedministrative Tribunal, Jodhpur Branch

in 0.A.N0.86 of 1995 accordingly stand

dismissed.”

1%2. If one has regard to the aforesaid ratio,
employees Iin the Non Public Fund can be declared as
Goavernmaent employees if it is to bs established that
the funding of articles in Bakery, as in the present
case, are provided by the Canteen Stores Department,
which forms a part of the Ministry of Defence and its
Ffund 13}071#Mvpart of the Consolidated Fund of India.
However, Iin the present case, from the pleadings, as
it is found that the funds out of which the applicants
have bean paid are basically Non Public Fund which was
accumulated from the subscriptions from the Officers
and Jéwans, and from the sale proceedings of different
projects, and the fact that Bakery is not funded by
the Cantesen Stores Oepartment, on the same analogy of
the Unit~Run Canteen employveesz in M. aéslam’s case,
applicants cannot be treated as Government emplovees
ax applicants are not covered by the ratio laid down

in ™. Aslam’s case (supra). @s the High Court has




-

/rao/

- TP
/9’

accorded liberty to the applicants with a right to

raise the plea in consonance with M. aslam’s case,
having failed to bring their cass within the ambit of
decision in M. aAslamn’s case and the fact that Bakery,
where the applicants are employed, is not funded by
C8D, the applicants cannot be treated as holder of
civil posts/Government servant to be amenable to the

Jurisdiction of this Court.

13. In the result, for the foregoing reasons,
applicants, who are not holder of civil posts, cannot
be treated.as Government servants, no right to agitate
their grievange before this Tribunal. Accordingly, A
is dishﬁﬁggdkhﬁ for lack of Jurisdiction. Howewver,
this will not preclude them from raising their
grievance in accordance with law before the

appropriate forum. MNo costs.

< Ray

(Shanker Raju)
Member (J)




