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HOMi' BLE MR. SARWESHW/AB JHA, MEMBER ( a)

HON'BLH MR. BHARAT BHJSH#!, MEMBER (J)

0.A. NO. 3309/2001 S

Northern RaHv-'aY Section Officers/
Assistant Audit Officers Asscxiigtion,
Baroda House
Mew Delhi

Through j President

1. Shri Arun Gupta,
Assistai^t Audit Officer,
Northern Railvi/ay, Baroda ibuse,
New Delhi

2. Raghubir Singh

3. Shri Rgj esh Kumar (I)

4. Shri Ghiranj i Lai

5. Shri Aldk Shaitna

6. Shri Rgvinder Bhatia

(All vjorking as Asstt. Audit Officers, Northern Railway
Baroad House, New Delhi )

Aopllc^ts
(By Advocate : Shri B, S; Mainee)

Versus

Union of India J Through

1, The Secretary, ̂
Ministry of Railways, Rail Bhgwan,
New Etelhi

2.. The Comptroller and Auditor General of India,
10, Bahadur Shah Zafar Marg,
New Efelhi - llO 002

3. The iPrincipal Director of Audit,
Northern Railway, Barpda House,
New Efelhi

Respondents/
(By Advocate i Sh. Joseph with Shri
Rajender Khatter for respondents 1 & 3

Shri Harvir Singh, proxy for Shri Madhav Panikar
for Respondent No. 2)
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• « • < e «
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Q.A. NO. 122Q/2Q03

1.'

3.

4.

5.

6.

7.

8.

10.

11.

12.

S, A, 3, Nasser son of Late Nasear
Assist Audit Grricer,
Of rice of the principal Director
North Eastern Railuay, Gorakhpur

yinod Ftakash P^ndey son of Shri
Pandey, Assist aht Audit t]fficer,
Office of the principal Director
rtorth Eastern Railuay, Gorakhpur

Ahmad Rizui

of Audit,

Kapi 1 De o

of Audit,

Ftam Kumar SLngh son of Late Kamla Singh,
Assistant Audit Officer,
Office of the principal Director of Audit,
North Eastern Railuay, Gorakhpur

Anil Mumar son of Shri .'^uind KLimar Sriv/astaua,
Assistant Audit Officer,
Office of t he Principal Director of Audit,
North Eastern Railuay, Gorakhpur

Virendra Kumar Mishra son of Shri Ram Adhar
Mishra, Assistant Audit Officer,
Office of t he principal Director of Audit,
North Eastern Railuay, Gorakhpur

Ajit Wumar Chaula son of Shri Brij Mohan Chaula,
Assistant- Audit Officer,
Office of the principal Director of Audit,
North Eastern Railuay, Gorakhpur

Bhagirathi son of Late SJ^yam Lai,
Assistant Audit Officer,
Office of the principal Director of Audit,
North Eastern Railuay, Gorakhpur

Mahav/ir ^ngh .Arya son of Late Ourga Ram -Prya,
Assist ennt Audit Officer,
Cffice of the principal Director of Audit
North Eastern Railuay, Gorakhpur

Rajendra Pal son of 5hri Krishan 'Lai
Assistant Audit Officer, „ ..i.
Office of the Principal Director of Audit,
North Eastern Railuay, Gorakhpur

Duarika Ram son of Late Tufani,
Assistant Audit Officer, -i j-j.
Office of the principal Director of Audit,
North Eastern Railuay, Gorakhpur

Nagendra Prasad son of Late Bhagirathi Prgsad,
Assistant Audit Officer,
Office of the Principal Director of 'Audit,
North Eastern Railuay, Gorakhpur

Pr amod Wjmar Gaur son of Siri \J, S, Gaur,
Assistant Audit Officer,
Office of the principal Director of Audit,
North Eastern Railuay, GorakhpLr



13. Bramh Deo Lai son of Lata Bharat Lai,
Assistant Audit Officer,
OfficB^^f the Principal Director of "^udit,
Worth tastarn Railway, Gorakhpur

14,

15,

16.

13.

19.

20.

21.

22,

Hari Ram son of Shri Badri
Assistant Audit Officer,
Office of the Principal Director of Audit,
North Eastern Railway, Gorakhpur

V. K, Sti\/astava son of l^te C, 0.
Assistant Audit Officer,
Office of the Principal Director
Etorth Eastern Railway, Gorakhpur

Lai,

of Audit ,

Lfclay Rratap Pal son of Siri B, W, Pal,
Assistant Audit Officer,
Office of the Principal Director of Audit,
Worth Eastern Railway, Gorakhpur

17, Rajeet &ivasta\/a son of Shri Devi Siankar,
Assistant Audit Officer,
^"fice of the Principal Director of Audit,
North Eastern Railway, Gorakhpur

Triparari PUshra son of S hri R, L, flishra,
^sistant Audit Officer,
Office of the Principal Oir ector of Audit ,
l\btth Eastern Railway, ODrakhpur

Dagdish son of Late Guru Prasad,
'Assistant Audit Officer,
Office of the Principal Director of Audit,
North Eastern Railway, Gorakhpur

2iri S, S» Sriv/astava son of Late T, P. S riuasta\/a,
Assistant Audit Officer,
Q-'fice of the Rriooipal Director of Audit,
ftorth Eastern Railway, Gorakhpur

G, P. Pandey son of 3iri Munnu Panoey,
Assistant Audit Officer,
Office of t he Principal Director of Ajdit
North Eastenn Railway, Gorakhpur

■A, W. Pandey son of Shri B. N,
Assistant Audit Officer,
Office of t he Principal Director
North Eastern Railway, Gorakhpur

Pandey,

of Audit,

23, Emmanuel Kuj ur son of Shri Augustus Mjjur,
Assistant Audit Officer,
Office of the Divisional Audit Offficer,
North Eastern Railway, Samastipur

24, Vitalius Kujur son of Siri Malhias Mjjur,
Assistant Audit Officer,
CFfice of the Divisional Audit Officer,
North Eastern Railway, ^mastipur

25, S, p. Singh son of Siri Muili Singh,
Assistant Audit Officer,
Office of the Divisional Audit Officer,
North Eastern Railway, Samastipur



ik
26,

27,

28.

29.

30.

31.

32.

33.

34.

35,

36.

m3.

t 4

D, n. Sharma son of Siri Ram Bilas Sharma
Assistant Aidit Officer,
Office of ths Div/isional Audit Officer,
Ptorth Eastern Railway, Samastipur

Pbhammad Aftao Ahmad son of Shri Plohammad H^roon,
Assistant Audit Officer,
Officejc of the Divisional Audit Officer,
North Eastern Railway, ajnpur

Ashok Wjmar son of Shri Loknath Prasad,
Assistant Audit Officer,
CFfice of t he Divisional Audit Officer,
North Eastern Railway, Son pur

'A. ,K. Srivastava son of Shri
Assistant Audit Officer,
Office of t he Divisional Audit

ISbrth Eastern Railway, Uaranasi

Dag at Narain,

Officer,

Din,8. y. Rrasad son of Shri Oakhini
'Assistant Audit Officer,
Office of the Divisional aodit Officer,
North Eastern Railway, Waranasi

.A.C, Mi gam son of Shri R. N. Mi gam,
Assistant Audit Officer,
Office of the Divisional Audit Officer,
North Eastern Railway, Lucknow

Akhiiesh DJivedi son of Shri R. S, Djbey
Assistant Audit Officer,
Cffice of the Divisional Audit Officer,
Notth Eastenn Railway, Lucknow

S. A. Ahmad son of Shri Mashqur Ahmad
Assistant Audit Cfficer,
Or'fice of t he Divisional Audit Officer,
North Eastern Railway, Lucknow

Ram Asrey son of Snri Ram P&asad,
Assistant Audit Officer,
Office of t he Divisional Audit Officer,
North Eastern Railway, Izatnagar

Raj Karan Pandey son of Shri K3dar Nath Pandey,
Assistant Audit Cfficer,
Office of the Divisional Audit Officer,

North Eastern Railway, Izatnagar,

Babban ^ngh son of Shri Ram Singhasan Singh,
-Assistant Audit Officer,
Office of the Divisional Audit Cfficer,
North Eastern Railway, Izatnagar

All ^o S. A. 0. Nasser son of Late Naseer Ahmad Rizvi
R/o 371 Satdium £hp?«9 Colony, Gorakhpur

Appli c ants

(By Advocate None

Uar sus

—s/ -

Uhion of India through the Chairman,

Railway Board (flinistry of Railways),
Rail Bhawan, Neu Delhi
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2, Principal Director (Railua/s)
Office of the Comptroiiar and Audit [Sneral of India,
10 Bahadur Siah Zafar Marg, l\&u [£lhi

3.

4.

Deputy Director Establishment (life If are ),
Railway Board (PUnistry of Railways),
Rail Bhawan, l\&w telhi

^nior Audit Orricer ( Administration ),
Office of the Principal Director of Audit
North Eastern Railway, Qprakhpur

Respondents

(By 'Adv/ocate j £»■'»•« Josheph , Sr, Counsel with
Shri Rajender Khattar for ofiiciel respondents

Shri Prashant Mathur for Res, 2, 3 and 4

0.A, NO.1221/2003 ;

1. Kumar Haridas son of Sri A, B, Prasad,
Assistant Audit Cfficar,
Office of the Principal Director of Audit Traffic,
Northern Railway, Allahabad

2. H, 3. Pandey son of late Shri D^D, Pandey,
Assistant Audit Officer, Office of t he

Principal Director of Audit, Northern
Railway/R, D, S, 0,, liucknow

3. S, K, Triv/edi son of late Sri B, R, Trivedi,
Assistant Audit Officer,
Office of the principal Director of Audit,
Northern Railway, fbradabad

4, /?<hilssh Prasad SLngh son of Late 3iri Indu Bbushan Singh,
Assistant Audit Officer,
OT'fica of t he R^incipal Director of Audit,
Northern Railway, Allahabad

5, Sbti Ai/indra Chandra son of Sri Soti
yirendera Chandra, Assistant Audit Officer
Office of t he p.-incipal Director of Audit,
Ptorthenn Railway, Allahabdd

6, R, K, Sriv/astava son of late ^i A, K, Sr iv/ast av a,
'tosistant Audit Ofricer,
Office of t he Principal Director of Audit,
Northern RMlway, AllahaOad

7, Amit KUmar Sinha son of Shri U, P, Sinha,
Assistant Audit Officer ,
CFfice of the Principal Director of Audit,
Northern Railway, Lucknow Div/ision, jLucknow

8, Shakil #iniad son of Shri Oaliluddin,
Assistant Audit Officer, Office of the
Principal Director of Audit,
Northsnn Railway, Allahabad Division, Allahabad

9, Gbvind Ji Srivastava son of late Shri
Pashupati Lai Srivastava, Assistant Audit Officer,
Office of t he Principal Director of Audit ,
Northern Railway, Allahabad Div., Bllahabad

10, Brajendra Swarup son of .Siri Lala Ram,
Assistant Audit' Officer,
Office of the Principal Director of Audit,
Northenn Railway, Allahabad
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11, Sukhial Yad^u son of lats Shri R. A. Yadav,
•Assistant Audit Officer j
Office of the Ftincipal Director of Audit,
Railway LlactriFication, Allahabad

12, S, P. SLngh son of 5hri Lallan Singh,
■As si st ant Audit Officer,
Cffice of the Principal Qirsctor of Audit,

Construction, Northern Railway, Allahabad

13, Pashupati Nath Singh son of late Shri PL D, Singh,
Hssistant Audit Officer,
Office oft he Principal Director of Audit,
W&S Office, Northern Railway, Charoagh, Lucknou

14, Girish Chandra Siukla son of la te
3iri K, i, Shukla, Assisfeant Ajdit Officer,
Office of the Ftincipal Director of Audit,
Ptorthern Railway, Hazaratganj, Lucknow

15, AJadhesh Kumar p'K.shra son of Shri «, P. PTishra,
Assistant Audit Officer,
Office of t he principal Director of Audit,
Workshop & Store, PSorthern Railway,
Alamoagh, Lucknou

16, Sri Ram Kannaujia son of Late Bhagoo,
Assistant Audit Officer,
Office of the principal Director of Audit, Workshop &
Store, Nothern Railway, Charbagh, iLucknow

17, Piinni Lai son of Shri Late Ayodhya,
Divisional Audit Officer, Office of the
Ftincipai Director of Audit, Northenn Railway,
Lucknow

18, Yogendra Bahadur Srivastava S/o Shri Deen Deyal,
Assistant Audit Officer,
Office of the principal Director of Audit,
Railway Electrification, Northern Railway;, Lucknow

.  Applicants
(By .Advocate ; None

Versus

1, Lhion of India, through
Ptnistry of Railway, Railway Board, through
its Deputy DiBector, Establishment (y^ If are
l\bu Delhi

2, The ^nior Audit Officer/ ner al,
Office of the Principal Director of Audit,
Ptorthern Railway, Baroda House, |\few Delhi

3, The Principal Directar of Audit, Northern Railway,
Baroda House, i\bw Delhi

4, The Principal Director Railway,
OP'r'ice of the Comptroller & Audit C^ner al o" India,
New Delhi

Respondents
,  ̂ Shri E, X. Joseph with Shri Rajender Khattar(ay Advocate : of ficial respondents
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1. Pareek S/© Shri H.D, Pai^esk, aged
about 53 years, at present working as
Assistant ̂ udit Offieer, O/o Principal Diractor
of Audit, WiOstem Railway, Jaipur

2® ^aharaj Singb ̂ /o Siipi Jai Singh, aged
about k2 years, at present working as
Assistant Audit Officer, 0/© Principal Director
of Audit, Western Railway, Jaipur

3® A.S, YadaT S/© Shri R.S® Yadav, aged about
36 years, at present working as
Assistant Audit Officer, 0/© Principal Director
of Audit, Western Railway, Jaipur

if. R, S, Chauhan S/© Shri H.S, Chauhan, aged
about 52 years, 0/© Principal Director
of Audit, Western Railway, Ajnser

5* Shri D.P, Bhatnagar S/© Shri B,S, Bhatnagar,
aged about 59 years, at present working
as Assistant Audit Officer, 0/© Principal
Director of Audit, Western Railway, A^mer

6. ^,K, Goye 1 S/© P,C, Goyel, aged about Mf years,
at present working as Assistant Audit Offieer
in the Office of Principal Director of Audit,
Western Railway, Ajnej.

7. Manish Mishra S/© Shri D.K, Mishra, aged
about 3^ years, at present working as
Assistant Au^jit Officer, 0/© Principal Director
of Audit, Wbstem Railway, Aj^er

_  .««e • • Applicants
(ByAaTOoate :

Versus

1. Union of India, throggh Secretary,
The Ministry of Railway, Rail Bhawan, New Delhi

2. Chairman, Railway Board, Ministry of Railways
Rail Bhawan, New Delhi

3. General Manager, Western Railway, Church Gate,
Murabai

Coraptroller & Auditor General of India,
(Railway), 10 Bahadur Shah Jafar Marg,
NewDeihl'

5. Principal Director of Audit, Western Railway,
Church Gate, Mumbai

•  5h. E,X, Joseph with Respondents
^  ' Sh, Rajender Khattar for official resoondents

Sh. Harveer Singh proxy for Shri Madhav Panikar

for Respondent No,4
O^A. 1933/2003 s

1, R,P, Mathur S/o S]^ri G,L, Mathur, aged about 50 y®ars,
at present employed on the post of Agstt, Audit
Officer in Construction Audit Office, Northern Railway,

1  j Jodhpur
6— P
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2, A.R. Mehta S/o S^ri A,H, Mebta, aged about ysars,
at present employed on the post of Agste Audit Officer
in Divisional Audit Office, Northern Hallway
Jodhpur

3« Pramod Vyas ̂ /o Sjix*! Rat an Vyas, aged about years^
at present emplcyed on the post of Aggt. Audit
Officer in Divisional Audit Office,
Northern Railway Jodhpur

V,D, Vyas 3/o Budh Dgl Vyas, aged about 5f years,
at present employed on the post of Agstt. Audit
Officer in Divisional Audit Office, Northern
Railway'' Jodhpur

5, R,K, Verraa B/o Sjiri Dadhu Ram Verma, aged about
^ars, at present emplc^ed on the post of

Assistant Audit Officer in Divisional Audit Office,
Northern Railway, Jodhpur

6, B.L, Meena S/o Ramji Lai Meena- aged about 39 years,
at present employed on the post of Asstt, Audit
Officer in Traffic Audit Office, Northern
Railway Jodhpur

7. Shiv Dgyal Jatav S/q Sbri Pushia Ram, aged about
Ifif years, at present employed on the post of
Asstt. Audit Officer in Traffic Audit Office,
NoHhern Railway, Jodhpur

8. R.K, Gangwani S/o Sjiri Deep Ohand, aged about U-3 years,
at present employed on the post of Agst# Audit Officer
in Workshop Audit Office, Northern Railway,
J odhpur.

9« Khushi Ram S/o Chhotu Ram, aged about h2 ̂ ars,
at present employed on the post of Agst. Audit
Officer in Divisiinal Audit Office,
Northern Railway, Bikaner

10. D.K, Gupta S/o Shri Shiv Lai Gupta, aged sfoout 36 years,
at present employed on the post of Asst. Audit Officer
in Divisional Audit Office, Northern Railway,
Bikaner

11, H,S, Pareek S/o Shri Lax'-d Narayan Pareek aged
52 years, at present employed on the post of Asstt.
Audit Officer in Divisional ̂ udit Office, Nortiiern
Railv^ay, Bikaner

C/o Shri Achal Raj Mehta
M-33~®f Raii'ay Medical Colony.
UIC Circle, Jodhpur

Applicants
(By Advocate s None

Versus

Union of India throu^ General Manager, Northern
Railway, Baroda House, New Delhi

Chairman, Railway Board, Ministry of Railways.
Rail Bhawan, New Delhi '

Comi^rGller and Audit General of India (Railway)
10, Bahadur t>hah Jafar Marg, New Delhi '
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h« Principal Director of Audit, Northern Railway,
Baro§a House, New Delhi

(By Advocate i ^h. E,X, Joseph with Sh,
Khattar for official respondents

OA ̂ 7^/GUW/;?0Q1 s

Assistant Audit Officers and Section
Officers Audit Agsociation,
N .F 9 Railway, Re pre sented oy it s President,
Sri Harendra Nath Medhi,
S/o Late Mathura Mohan Medhi,
Sek Resident of Maligaon, N.F. Railway Colony,
P.0« Maligaon, Dists Kainrup, Assara

,,,, Applicant
(By Advocate * None )

Versus

1. The Chairsian, _
Railway Board, Governinent of India,
Rail ̂ hawan,
]^w ̂ Ihi

2. The Comptroller and Auditor General of India

3. The Principal Director of Audit,
N,F, Railway, Maligaon,
G^iwahati - 11 Respowients

(Bv Advocate s Sh, £. JC, Joseph with Shri Rajender Khattar
for officisl respondents, Sh, Harveer Singh, proxy for
shri Madhav Panikar for R-S)

ORDER

BY SARvjBSHHAR JHA. MEMBER (A) t

Heard. As the cause of action and the relief

sought in the ahove mentioned OAs are identical, these ai«

"being disposed of by this common order#

2, The applicants have impugned the order of the

Railway Board as passed by them on 2if.5»2001, which was

forwarded to the Principal Director of Audit, Northern

Railway vide their dated 3 •7.2001 whereby the facility of

1st class 'A' pass availed by them as Gazetted Officers in

the pay scale of Rs.6500-1 O^OO/- has been withdrawn on

the ground that, according to the respondents, the said

grade is a non-Gazetted grade in the Railways and further

that they have taken the said action on the basis of the

judgement of the Hon'jfble Supreme Court as given on 20,if,199.3 •
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3. The facts of the raatter, briefly, are that the

applicants (applicant No,1 being the Association of Section

Officers/Assistant Audit Officers of Northern Railway Audit

Departjnent and being a representative body of these Officers

and the oth@r applicants being individual officers holding

the grade of Section Officers/Assist ant Audit Officers in the

pay seals of Rs.6^00-1 G500, and now Rs.7W-1l5G0), have

been attached with the Railways and claini that they are

entitled to the privileges like free journsy passes, duty

passes, use of rest house, allotment of railway accoTtimodation

etc. in terms of the Railway Board letter No,B(G)^8FS^<-20/1

dated lif.U-.i96O (Annexur® A-^). The applicants have claimed

that they have been availing themselves of the said

facilities, particularly, in this case, free railway passes

for their private journeys as well as duty passes for their

official work with the same scale of passes as available

to the Railway servants.

If. Giving a little history of the matter, the applicants

have submitted that prior to the ^th Central Bay Commission

report, the Assistant Audit Officers^ although classified
as gazetted officers (Group B), were placed in the scale of
R8,2000-3200,while in the Railways Gazetted Officers (Group B)
were in the pay scale of Rg.2000-3500/-. As the applicants

^re also Gazetted Officers (Group ®B*),they had elaii^d

first class 'A' passes as given to the Gazetted Officers
(Group B) in the Railways and that also in the same number

as is being g±v@n to the Gazetted Officers (Group B) in the
Railways. As the respondent No.1^i.e., the Ministry ©f

Railways did not agree to the claims of the applicants,
the matter was pursued in the Court which finally reached

the Hon'ble Supreme Court through the Principal Bench of

this Tribunal and which was finally decided by the

Hoii'hle apex Court on 20.U-.1993, rejecting the claim of

the applicants on the ground that the scale of pay of the

Assistant Audit Officerjkwas 1cm®t than the minimum scale of
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pay of Group B Gazetted Officers in the Railways who were

in the seal® of pay of Rs<»2000»3500/-» the applicants

ha"^ claimed that after the ̂ th Central Pay Cotrsnigsiori's

re port 5 their pay which is in the scale of Rs .6^00-105'OG/-

is similar to the pay seal® ©f the Section Officers

working in the Railway Board who are also Baaetted Officers

(Group B) and who were earlier in the scale of pay

of Rs.2000-3500/®= and who hare now been placed in tte pay

scale of Rs®^500-1C^0G/-,^N©¥^^e ̂ ^c^tention is that^,
there being no disparity their scale of pay and that

of the Section Officers in the Railway Board and both being

Gazetted Group B Officers, the applicants are eligible

for all the facilities in regard to railway passes as are

being made available to the Section Officers in the Railway

Board in terms of the letter of the Railway Board placed

at Annexure A-5 ̂ ®nd which have been, according to the

applicants, reiterated in the letter of the Ministry of

Railways (Railway Board) dated 1 .2.1999 (Annexure A-y)^

In the light of the scales of pay of the applicants as well

as of the Section Officers in the Railway Board being the same

and the instructions of the Railway Board in regard to

availability of the railway passes in 1st class *A' category

being available to the Gaietted Officers (Group B) in the
Railway Board, the applicants have submitted that

the impugned order dated 19.1 .2001 ̂directing the Railways

to withdraw the said privilege and farious faeilties

as admissible to tl^ Gazetted Officers in the Railways

from the Assistant Audit Officers on account ©f the fact

that the scale ©f pay of Rs .6500-10500/- is not the seal®

of pay of the Gazetted Officers (Group B) in the Railways

and also on the basis of the fact that the matter has

already been decided by the Hon*ble Supreme Court vide their

judgement dated 20Ae1993, has caused grievance to the

applicants. Accordingly, they kssK submitted their

representaticai to respondent Ro,2 ̂  5*9*2001 through

■espondent N0.3, giving detailed justification for
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restoration of t he said facilities which had earlier been

giiren to them on the basis of parity brought out in their

pay seals after the 5th CPC re port • A reference has

been made to the fact that colleagi^s of the applicants

working in Luckna^, Allahabad, Moradabad, Jodhpur and

Bikanar Divisions of Northern Railway and other Zonal

Railways have also challenged the impugned orden^of th®

Railway Board by filing petitions in Allahabad Bench,
Jodhpur Bench, Mumbai Bench and Gauhati Bench of this

Tribunal and in which cases interim orders have been Issued

for maintaining status quo.

$• The applicants have submitted that the impugned

Orders of the respondents are illegal and discriminatory

on the ground that the orders of the Railway Board themsel'^^es

have provided that all Group *A' and Group 'B| Officers

ar© entitled to 1st class 'A' Passes and the applicants

being Group 'B' Gazetted Officers cannot be denied the

facility as is already available to similar officers in the

Railway Board. The applicants have also taken the position

that the Hon'ble Supreme Court had rejected their cases

on the ground that though they wer® Group *B* Gazetted

Officers, their pay scale was lower than the Group 'B'

Gazetted Officers working in the ̂ Railways. Accordingly,
iktJw

they have further argued that nowj^their scale of pay is

similar to the seal® of pay of the Section Officers in

the Railway Board, ttey should be given the same facility

as is available to the Gazetted Officers Group 'B' in the

Railway Board.

6. In support of their contention, the applicants

have referred to the decision of the Hon'bis Supreme Court

in P« Sadagooan v. Food Cornn. of India ( 1997 SCC iUB)

89^ ) in Civil Appeal No.10651 of 1983 decided on March 20, 199^
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in which, among other things, it was up-held that

relaxation of eligibility conditions b^ executi^ instructions

is non-perraissible ultra vires® The applicants have

also referred to the duties of the Deputy Ccsnptroller and

Auditor General of India^who is assisted by a Principal

Director (Railways) at Headquarters and further assisted by
2onal Principal Directors of Audit under the Deputy
Comptroller and Auditor General of India having their Offices
at the ̂ adquarters of the Railways to which they are attached^,
to show that they are part of the Railway set-up and they
also look after the Railway Board (Establishment & Operation)
and as such they are comparable with the §ection Officers
of the Railway Board in matters of status and facilities.

A reference has also been made to the decision of the

Hon'ble High Court of Judicature for Rajasthan at Jodhpur in

R.P. Mathur & Qrs. v. The Upipp Qf and Otheya

D,B, Civil Hrit Petition No, 'ih6h/2002 decided on 19th February,

2003 in which while setting aside the judgement of the

Tribunal, a direction was given to the Tribunal that the

application of the petitioners be decided afresh in accordance

with law in the light of the observations of the High Court

as given in the said order. The Hon'ble High Court allowing

the said OA, and setting aside the judgement of the Tribunal

in OA No. 187/2001, directed the Tribunal to decide the OA

of the petitioners afresh in accordance with feh® law in tl®

light of the observations made in the s aid orders of the

Hon'ble High Court. The relevant portions of the order/

observations of the Hon'ble High Court read as unders

:  "Apparently after the recommendations ©f

5th Pay Commission were accepted and the new

pay scales cams to be implemented ascording to

learned counsel for the j^titioners no such

disparity remained, which could exclude the Assistant

Audit Officer (Group B Gazetted) from parity
in the matter of issue of passes and P.T.Os.

with officers of Railway falling In th© sao^ group.
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^  This question has not sat all bean examined by the
Tribunal, that whether fefes® there exist disparity
of pay scale after implen^ntatien of recoinmendations

of 5th Pay Cotmnission or there is a comparability
of pay scale beti^?8en Group B GaEetted Officers of
the Comptroller and Audit Department or for that

matter members of I«A, & A.S, and Group B Gazetted

Officers of Railways®

Tn our opinion, to apply-principle- of
decision in Central Railway -^udit Staff Agsociation ̂
(Supra) an enquiry into the facts by the Tribunal
Was essential. Firstly^to which category of Officers
class Pass category of passes were mad®

available under the Railwayxjat the commencement of

revised pay scale as per recommendations of 5th
Pay Commission^and secondly^what is the comparative
parity in the pay scale of Gr. 'B' Gazetted Officers

^  of Railway vls-a-vi^ Gr. 'B' Gazetted Officers of
lA & AS working under the Railways. It was not

declared in the aforesaid judgement of the Supre®^
Court that in all circumstances, eT;®n if there is a
pay parity or tl^re is alteration in the notification

extending the benefit of passes/PTOg to the pay scales
introduced as per the recommendations of 5th Pay Commission

parity in the matter of issue of passes and PTOg

cannot and shall not be maintained. It all depends

on finding out the parity in the pay amongst Gazetted
B Officers coming from two departments viz-a-viz

the facilities of passes and fTOg made available to

^  such officers on the basis of their pay scales.
^  Therefore, the judgement of the Tribunal suffers from

error apparent on the face of record and cannot be

sustained."

and the Mumbai Bench of the Tribunal appears to have taken

the following views ?-

"9® We have carefully read th® aforesaid judgement
of the Hon'ble Supreme Court and find that the last

four paragraphs provide guidance in deciding this

O^A. also. The ideal situation would be where

the system of passes and the criterion for issue of

[] passes to "outsiders" like the Applicants working
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in Railways is spelt out more clearly^ but except
for a very old circular of 1^«if.1960 nothing recent

in that direction has been brought to our notice.

That circular will not help us new. It will eren

now be open to the Railways to t ake specific policy

decision in regard to such persons to be applied

pro s pe c t ire ly •

10, We hare also gone through the decision made

by the Jodhpur Bench of this Tribunal dt. 10,^,2002

in OA Ng, 187/2001, a copy of which has been brought
to our notice. Learned counsel for the Respondents

argued that this matter has been decided OTit by the

Jodhpur Bench in the aforesaid OA and the decision

and reasoning maybe followed by this Bench, In any
case, since ee are not differing in our corsclugion
with this OA, the plea taken for reference to a Larger
Bench also becomes unnecessary.

11, In view of t he above position, we are unable
to provide the relief sought by judicial determination.

This OA, is tlBrefore, dismissed with no orders as to
c ost s •"

7. The respondents (respondent No.l) have, however,

held thqt the Assistant Audit Officers I applicants) are not

Railway servants. In their opinion, though they are working

in the Railway Department, they are the officers appointed by

the Comptrollfir and Auditor General of India and work under

^  his control and supervision. They have defined the Railway

servants, as defined in Ru3®s in Column (h) of Rule 2 of the

Railway Servants (Pass) Rules, 1986 as follows*-

••Railway servants means a person who is a member

©f a service or who holds a post under the administative
control of Railway Board and includes a person who hold a
post in the Railway Board. Persons lent from a
service or post which is not under the administrative

control of the Railway Board tea service or post

which is under such administrative control do not

come within the scope of this definition. This term

excludes casual labour for whom special orders have

been issued."
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8. In the opinion of the respondents, granting of Group

B gazetted status to Assistant Audit Officers in the grade

of Hs,6500-1 0500/- is an internal matter of the Audit

Department. Conferment of "benefits and privileges as are

applicable to the Railway servants on nGn«=Railway staff

of the Audit Department, in their opinion, is not proper^

as they are not equivalent to Gazetted staff on the Hailwaj'S,

Stressing the history of the Gazetted status of the Assistant

Audit Officers, they have submitted that they were designated

as Group B Gazetted from time to time till the 5th Central

Pay Commission, but the sam® was not done for the grant of

higher class travel facilities as available to the Railway

officers. To support their ccmtention, they have referred

i  to the decision of the Hon'blfi Apex Court, who have

held that the Assistant Audit Officers are not be be equated

with Group 'B' Officers of the Indian Railways as their

scale of Pay is lower. Tfeey have sifcraitted that even in the

revised scale of pay, as recommended by the 5th CPC, the

Assistant Audit Officers, who ar® In the rerlsed scale of

pay of Hs.5500.10500, are In lower seals than the apex
Group 'C seals of Indian Railways, In which the grade
of Rs .6500.10500 and eren higher grade of Rs.7'^50.11500
are non-Gazetted and GrOjip <0' posts. They have further
suhfflltted that the grade of Rs .6500-10500 has heen given
to Group 'B' Gazetted only In the Ministry of Hallways.
In their opinion, the special status given to Group 'B'
GAxetted In the Ministry of Railways oannot he extended to
non-Railway staff for purposes of higher travel facility,
as the same Is not avallahle to similarly placed Ballway
employees In the field. In this connection, they have
referred to the decisions of the Principal Bench of this
Tribunal In the various OAs, as referred to In the Counter
Affidavit filed by t>espendent Roc1. The relevant porticn

of the orders of the Prijiclpal Bench of this Tribunal

dated 13«3.1992, as referred to by the said respondent, reads
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"In the above conspectus of the case, we are
not persuaded to accept that the applications
have any established legal right for grant of

privileges to them which are available to G^^oup
'B« officers on the Railways, who a re admittedly
in the higher scale of pay, as compared to the
applications. -Accordingly, the 0,A. is dismissed.
The above reasoning is applicable mutatis

mutandis in all the 12 OAs i.e. i^l+lf/91^ 262/91,
1058/91, 1096/91, 1099/91 j 279/90, 1098/91, 259/91,
261/91 & 1096/91. -Accordingly, they too are
dismissed. No costs."

The said judgement of the Principal Bench of the Tribunal is

reported to have been up-held by the Hon^ble Supreme Court

vide their judgement dated 2OJ+J993, relevant portion of

which reads as under*

'Therefore, there is substance in the submissions
made on behalf of the Indian Railways that the

grievance sought to be made out on behalf of the

Assistant Audit Officers lack merit and cause

to be rejected. We accordingly reject the contention

advanced on behalf of the Assistant Audit Officers

they they should be treated by the Indian Railways

on par with Railway servants classified in Group 'B'

in matters relating to the conferring of privileges

and giving of facilities."

8. The respondents have pleaded that no injustice has

been done the Railways in issuing passes and ITOg to

Assistant Audit Officers. In their opinion, the applicants

cannot tale recourse to Ministry of Railway's letter

1lf.^.1960 and demand parity with Group 'B' Gazetted Officers

of the Railways for the purposes of issue of Passes and

PTOg, During the course of argument, the learned counsel

for tlB respondents has Informed that the scale of pay of

Group 'B' Gazetted Officers in the Railways is Rs,7500-12000

which is higher than the scale of pay of the Assistant Audit

Officers. They have taken objection to the Principal

Direc&for (Railways), Office of the Comptroller and Auditor
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General of India having taken a position vide his latter

dated 21.9.1999 addressed to the Principal Director of Audit,

Southern Railways that Assistant Audit Officers in the seals of

pay of Rs .6500-10500 (Gazetted Group 'B®) are entitled - for

issue of 1st class 'A' privilege passes and PTOs^ which

was reiterated by the Audit Officer (Adian) vide his letter

dated 26.10,1999 as being contrary to the instructions by

issued by the Ministry of Railways and also as being outside

their jurisdiction. In their opinion, the policy of issuing

of passes to non-Railway staff is decided by the Ministry

of Railways from time to time and, therefore, the applicants

cannot take recourse to instructions issued by the Office of

C&AG ar^i claim higher travel facilities on the Railways.

^  According to them, theord^rs of the Principal Director and
Audit Officer (Admn.) as referred to hereinabove are not proper.

Finally, they have submitted that the casei of the applicants

have been thoroughly examined in the Ministry of Railways and

who have held that they cannot be equated with Group 'B!

officers of the Indian Rail>^ays^as their scale of pay is lower.

9. Respondents No.2 and 3 CC&AG and The Principal Director

of Audit, North©rn Railways) have maintained the position

that according to the letter of Ministry of Railways dated

1l^.lf,1960 (Annexuie R-2/l), the facility of passes and P|Os

as available to the Railway servants shall be extended to

the Railway-^udit officials also. The Section Officers of the

Audit Offices have since been upgraded to the post of Assistant

Audit Officers having the status of Group 'B' gazetted ¥«©•f«

1.3.198V. The Railway Board vide its letter dated 27.7.1989

withdrew the facility of 1st 'A' passes and fT.Os from the

Assistant Audit Officers on the ground that their sca3e of

Rs. 2OOO-329O is not equivalent to Group 'B' gasetted officers

of the Railways T/diich was Rs .2000-3500/«. They have also tal^en

not® of the fact that being aggrieved by the orders of the

Tribunal in various OAs, the matter was finilly setteled by

he Hon'ble Apex Court while deciddilg SLP (Civil) No.155^

of 1992 in Which the contention of the Railways that the
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pay seals of Assistant Audit Office^ was l©w®r than the pay

scales of Group Gazetted Officers of the Railways and

accordingly the facility waii not ^llowed , to the Assistant

Audit Office^u^s^w^ available to Group 'B' Gazetted Officers
of the Railway^* vePy ^tth the 5th CPC having merged
the pay seal® of Rs.200G»320G and Rs.2000-3500 into one

scale to of Rs.650O-10500, the Assistant Audit Officers of the

Railway Audit DepartmeRt and the Section Of^-icers of th®

Railway Board have been placed in the same scale of ppy and

accordingly it was confirmed tog subsequently that the

Assistant Audit Officers in the scale of Rs.6500-1 0500 are

entitled to 1st Class 'A' Privilege Passes and H!Os as

^  clarified vide Ani^xure R-2/3 ® However, this fact of
the matter was set aside by the Railway Board vide tolstx

their letter dated 19»''«2001 (Annex. R-2/55 reiterating

the orders of the Hon'ble Supreme Court dated 20.if«1993 and

accordingly they withdrew the facilities from th®

Assistant Audit Officers. The rest of the submissions made

by the said respondents are matters of record. They

do not seem to have pleaded specifically restoration of the

facility to Assistant Audit Officers.

10. Rejoinder to the counter reply filed by respondent

No,1: has been filed by the applicants reiterating the fact

that they are entitled to issue of 1st class 'A' Passes/

PTOgj, giving the same history of the case as given in the

OA and also the fact that the said facility is availab^t

to them by virtue of the Railway Board's order of 1993 and

further that the said facility has to be given to them

in accordance with the statutory rules of 1993* the

rejoinder filed on behalf of the applicants to the counter

reply filed on behalf of respondents Nos. 2 ana 3? tise

appxictisits suhmitted that the said respondents had

supported their case in their counter affidavit filed lyith

the Mumbai Bench of this Tribunal in OA 5^9/2001 and in
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which the;.f ha-^e taten the position that the Railways cannot

tre^t the applicants in any other manr^r than Gazetted

Off leers and they are legally entitled for all prlYil^ges

and facilities e^ual to their status^ The applicants ha'^

also sought to contest the points raised in the additional

affidavit as filed by the respondents^ briefly, si4)raitted

the presumption made by the Principal Director (Railways) in

the Office of C&AG as contained in his letter addressed to

the Principal Director of Audit, Southern Railways, and as

referred to herelnabove, that the Assistant Ai^iit Officers

(Gazetted Group 'B') are entitled to 1st class 'A' passes and

RTOs has been sought to be confirmed and further that

Comptroller ̂  Auditor General of India, who is the

constitutional authority, is the competent authority to issi:^

Passes to the applicants under the Railway Servants (Pass)

Rules, 1986.

m  The learned counsel for the applicants has,, r®firming

to the decisions., ' 'dsi AFC 1995 "^ol® 28 Pag® 258,

c^ten^d that the applicants should have been gi-vdn a notice

before withdrawing the facility from them. They have also

contended that statutory rules can b® modified only by

statutory provisions and not by e^cutiv® orders as has been

done by the respondent Hc,i in the present cas® .

12. The learned counsel for the respondents taking the

position that policy matters cannot be interfered with

by the Tribunal, have referred to the decisions of the

Hon'ble Supreme Court in Karnall Singh & Another va. Dar-cihan

Bingh & Others as reported in 1995 SUPP (l) SCC 760 and

in the following other cases -

1, JT I99if (1) SC 3761 Premium Granites and Another

Vs. State of Tamil Nadu and Others,

2, 1991 (2) see 2951 Director, Lift Irrigation
Corporation Dimited and Others vs. Pravat
Kir an Mohanty and Others,
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^ SC Indian Railway Serviceof Mechanical Engineers Association and Others
1  Railway Traffic Service Associationand Anotheri

If, (1995) 3 Supreme Court Cases 2951 Real Food
Products ltd. and Others Vs. A,f>; State
Electricity Board and Other®| and

5. Am 1981 SC 20011 Mgdhya Pradesh Ration Vikreta
i>angh Society and ^hers etc. vs. State of
Madhya Pradesh and Others.

13. The respondents have also referred to the principles

as laid down by the Hon'ble Supreme Court In Transferred Case

(Civil) K0.8 ©f 2001 with T .C . CC) Nos. 9 and 10 of 2001 and

W,P. (C) No. 19lf of 2001 in BAICO Employeea' Uwiem (Regdf)

IT. Union of I'ndia & Ors. to support their point that judicial

intervention in matters relating to policy/policies is _

^  to be erarained by the B(^ds and that the Courts should refrain
from interfering with econoaiic decisions of the Government.

A number of other eases have also been referred to in the

said judgement of the Hcsa'ble Apes Court on different aspects

of the matter involved in the said case.

1l+. The responcfents have finally taken the view that

the matter has already been decided by the Hon'ble Apex

Court in which all aspects of the case including the gazetted

status enjojred by the Assista^tAudit Officers and ca.alm of

parity with the Railway Officers in regard to pas®es/PFOs

have been discussed and the claims of the applicants mad®

in this regard have been rejected, as the same lacked in

merit. The relevant portions of th© orders of the Hon*bl®

Supreme Court as contained in paragraphs 1^, 15 and 16 of

their orders read as under^

"1V. The submission made on behalf ©f the railways,

was to the ccaitrary. According to the submission,
the fact that the Assistant Audit Officers in the

Railway Audit department, on the pay scale of
RS.2OGO-329O are designated by the ComptrollBr and

Auditor General of India as "Group 'B' Gazetted" is

not sufficient to equate them with Group 'B' Officers\  /L^



a

S 22 i

Of the Indian Railways who hold higher posts with

scale of pay of Rs .2000-3500, If the railways give the

facilities and privileges to the Assistant A^dit Officers

who are not railway servants, treating them on a

par with railway servants of Group they could

find no valid reason to deny such faciliteg and privileges
to the railway'^rvants holding posts ©n the pay seal®

of Rs .2000-3200. If that has to he done, the Indian

Railways would he required to expend similar facilities
and privileges to all railway servants who hold posts

in the Irslian Railways on the scale o^ pay of
Rs.2000-3200, It means extending the benefits to

thousands of railway servants involving heavy financial

burden on the Indian Railwgys. We find that the

contentions raised on behalf of the Assistant Audit

Officers, are unacceptable in that, if accepted, they
would lead to unjust results of the Indian Railways

conferring special privileges and facilities upon

persons belonging to foreign department of Cemptroller
and Auditor General of India, while their own servants
who hold equivalent posts on the same scale of pay

will be denied such privileges and facilities.

Therefore, there is substance in the submissions made

on behalf of the Indian Railways that the grievance

sought to be made out on behalf of the Assistant Audit
Officers lacks merit and calls to be rejected. We,
accordingly, reject the contention advanced on behalf
of the Assistant Audit Officers that they should be
treated by the Indian Railways on par with railway
servants classifisd in Group 'B' in matters relating
to the conferring of privileges and giving facilities.
Again, when the Railway Servants (Pass) Rules, 1986,
made in consonance with the classification of railway

servants, rightly made by the President of India
consequent upon the Railway Sarvices (Revised Pay)
Rules, 1986 issued under the proviso to Article 309
of the Constitution, confer facilities or privileges

according to the class to which rai3>^ay servants

belong, they cannot be treated as rules which art
violative of Article 1^ of the Constitution. Nor

can they be regarded as arbitfra-nr. Hence; the

contentions raised on behalf of the Assistant Audit

Officers on the unsust a inability of the Railway
Servants (Pass) Rules, 1986 based on Article 1i^ of
the Constitution, warrant rejection as those lack
in me r it,
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15. Coming to the last contention, viz. that the
privileges given to and facilities conferred oh the
Assistant A^^it Officers, vflio had been given the
status of"5pcup 'B' Gazetted" by the Comptroller
and Auditor General of India, between March 1, 19Pif
and December 31, 198^, are discriminatory, all
that we would wish to say is that even if such
discriminatia is brought about by the railways in
regard to the Officers of th® same category, that is,
Assistant Audit Officers, such discriminatory
treatment accorded to a small number cannot be
availed of by the petitioners to obtain the benefit
of such wrongly conferred privileges and facilities.
However, we do not ccaisider it approppiate to
pronounce upon the correctness of the conferment ©f

such privileges and facilities on a small number of

Assistant Audit Officers in these petitions, when
they are not Impleaded by th® petitioners as

party-respondents, in these petitions. Hence, we
reject the last contention, as well,

16. We, therefore, find no good reason to disagree
with the order of the Tribunal Impugned in these

special leave petitions."

15". From the above, it is observed that even though the
scales of pay of the Assistant Audit Officers and also

of the Railway officers have siiKe been revised by the 5th

Central Fay Commission and in the process the scale of pay

of the post of Assistant Audit Officers and Section Officers

in the Railway Board have been broight at par, the Hon'ble

Apex Court has compared the Assistant Audit Officers of the

Office ©f C&AG with the Group 'B' officers of the Indian

lailways and not with the Officers of the Railway Board

(Ministry of Railways). It has been submitted by the respondents

(Respondent N0.1) and also taken note of by the Tribunal at

its various Benches while hearing the OAs on the subject and

also by the Hon'ble Ap®x Court that the comparison has to be

made with the Railway Officers and not with the Officers ©f

the Board (Ministry of Railways). The comparison with the
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^  Section Officers of the Railway Board for the purpose
of clalKiag facilities available to Group 'B' Gazetted

Officers of the Railv/ays is not accordingly re levant fjor

appropriate. The respondents (respondent No,l) have

logically pleaded that the status en^ojred by the Section

Officers of the Railway Board (Ministry of Railways) is
byway of : special dispensation and the same cannot be

claimed by the Assistant Audit Officers who serve in the

Railways and who aubstantively belong to the Office ©f

the C&AG, Their contention that the policy in regard to

Basses/BTOs as available to the Railway servants Is decided

by the Ministry of Railways from time to time and that

orders sz$ passed in I96O by the Railway Board cannot, be

the final orders in this regard can hardly be qissstioned*

It also appears to be quit® valid a. argument as

advanced by the respondents (respondent No.i) that it is

the prerogative of the Railways to decide the policy as

well as the scales of these Passes being extended to the

various categories of Railway servants iselmiisig others

(Assistant Audit Offi^rs) and the same cannot be decided

by the Organisation/Department who lenllL their services to

the Railways® It is also significant that the respondents

2 and 3 have not supported the case of the applicants

vide their counter affidavit. They have @nly: submitted

the facts of the matter as done by them at different stages

on the basis of the orders of the Ministry of Railways

(Railway Board). They obviously have not applied their

mind to the merit of the case of the applicants. Or careful

consideration of the total facts as submitted by bofch the

sides, it is further observed that even though the applirgnts

have tried to establish the linkag® of their Department

with the Railway Board (Ministry of Railways) as being

part of them, it appears quite rational and logical
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that they are essentially serving the Railways and not the

Railway Board. It is also noted that the applicants are

serving in the Railways and not in the Railway Board and,

therefore, to claiJB parity with the Section Officers of

the Railway Board does not appear to he quite sustainahle.

We also find that much of th® matter as raised by the

two sides in this regard relates to the policy in regard

to the Basses/RTOs as decided hy the Rgilway Board

(Ministry of Railways) and we do not see any reason

why we allov# ourselves to be involved in discussions on

different asiiects of the said policy. As issuing of

Passes/ITGs is within the prerogati-^ of the Ministry of

Railways (Railway Board it will he for them to review

the matter and issue instructions in this regard from

time to tim® on the basis of such review. It is also

a fact that the officials of the Comptroller and Auditor

General of fedia are not tt® substantive part of the

Railways. They are essentially on attachment to the

Railways and they do not sever their linl^with their

parent Organisation, i.e., Office of the Comptroller and

Auditor General of India. The gazetted status as enj'c^d

hy them is, therefore, more relevant to the needs

of their parent Organisation and who have to ̂ isure that

the same is given du® ben®fit for. As regards the

facility to be enj'oyed by them while serving the Railways,

they will hav® to go by the policy/guide-lines as laid

down by the Railways in this regard. Disputes, if any,

in thistegard have already been settled by the Tribunal

in various OAs and finally decided by the Hon'bie Apex

Court as referred to here inabove . Ag the matter, as

raised in this OA^ has already been discussed in the earlier
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OAs and has alsoj^djmdlcated by the Hon'ble Supreirse Court

we do not find any justification or merit in the present

OAs as to apply a fresh mind to the same issues which

ha-?e already been deliberated upon and settled as mentioned

abo-ye . In fact, for these reasons we have no option but

to accept the contention of the respondents that this case

is hit by the principle of res judieata and should be

dealt with accordingly.

\

16. Having regard to the facts and circumstances of

the Case and also after having heard the learned counsel

for the parties and keeping in view the decisions as cited

by them, we do not find any merit in tl^ OAs under

discussion/adjudication and accordingly the s ame are

dismissed. There shall b® no order as to costs.

K
(BH^AT BHBSHM)

MBMBSR (J)
(sarweshwar JHA)
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