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present & Applicant in pearson.
Shri R.N.3ingh, learned counsel for the

respondants.

ghri R.N.  Zingh, 1earned counsel states that

the counter has been filed vesterday and 3hri
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G.K.dagarwal  who is now counsel for the applicant in

place of Smt. Meera Chibber will be filing rejoinder

in one week’s time.

List on 8-2-~2002 for final hearing and

ﬁ‘ disposal. Interim relief, if any, to continue till a]v
' ‘ : (il

the next date.
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CENTRAL ADMINISTRATIVE TEIBUNAL
PRINCIPAL BENCH

O.A. NO.3294/2001
New Delhi, this the nglﬁéday of February, 2002

HON’BLE SHRI GOVINDAN S. TAMPI, MEMBER (&)

Shri 8.C. Mittal,
8/0 Late Shri Ram Prasac
R/0 J-85 Saket
New Delhi
«-. Applicant
(By Advocate : Shri G.K. Agarwal)

versus

1. Director General (Works)
h C.P.W.D.

Nirman Bhawan,

Maew Delhi

Z. Shri J.L. Khusu,
Chief Engineer,
(O.D.Z-)
C.P./W.D.
Sewa Bhawan, R.K. Puram,
- New Delhi

E. P.A.0. (NDZ)
C.P.W.D., I.P. Bhawan ,
I'.P. Estate,
New Delhi

- -« Respondents
(By Advocate - 3/8hri R.V. Sinha & R.N. Singh)

Ay oot vornn T o P o d

Challenge in this 0a is directed against the alleged
illegal revision of pay of the applicant in 2001 but w.e.f.

1981
2. Heard 3hri G.K, Agarwal, learned counsel for the
applicant and $/Shri R.V. Sinha and R.N. Singh for the

respondents.

. The applicant who joined as Junior Engineer in

‘CPWD in 1962 and has risen to the grade of Executive Endineer

Qrn 27 .12.1995, in which capacity, he retiraed on
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superannuation on  31.12.2001. The applicant was drawing

basic pay of Rs.12,275/~ since December 2001. He had
submitted duly filled pension papers, by July-August 2001,
but was surprised to receive a letter on 24.9.2001, proposing
the downward revision of his salary w.e.f. 1.11.1981, with
recovery of amount paid in excess. As the downward revision
of the salary after 20 years was illegal and improper, the
applicant filed his representation on 26.9.2001, but without
heeding to the above, his pay was refixed at Rs..11,95%0/- on
27.9.2001. Applicant’s further representation was rejected
on 9.10.2001 holhing that FR 22 (c) 8 (b) was not applicable
in his case, as he was promoted after 11.1.199%, but the
respondents have minced out an sub-rule (3), which permitted
it. He also pointed out that his case was justified
vis~a-viz junior Shri Bhowmik.. Therefore, his original
fixation was correct. Inspite of the above the raspondents
have acted incorrectly, making the applicant to suffer after
40 years, retrogressively, without considering the pleas put
forth by him and without even indicating the amount to be
recovered, when no such recovery was permissible. The
respondents were seeking to penalise him on incorrect

premises and the same was illegal.

g. During the oral submissions, Shri G.K. Agalwal ,
learned counsel for the applicant reiterated the above and
pleaded that in terms of note 13 under FR 27, review/recovery
was not permissible, and if at all it has to be only
prospective and thatAafter date of superannuation, 'noting
survived. While fairly conceding that his pay was only in
all stepped wvis-a-vis another employes who was in fact not
his Junior. Shri Agarwal points out that his case was still

protected wvis-a-vis his junior Shri Bhowmik » 00a should

therefore succeed, is the applicant’s plea, or else it would
- -5
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cause unjustified hardship on him. He has also relied upGn

“the decision in the case of Shvam Babu Verma Vs. Uor &

thers JT 1994 (1) SC 574 in support of his plea.

i
£

5. The plea on behalf of the applicant is stoutly
repelled by the respondents. It is pointed out that the —
applicant, 3Shri $.C. Mittal was granted stepping up of pay
w.e.f. 2.11.1981 bn the pretext vide 0.M. dated 5.11.1988
on the‘ground.that his junior Shri Bikram Singh was drawing
higher pay. However, seniority list of Constt. Engineers,
published in December 1998, showed that Bikram Singh was in
fact senior to the applicant. The aﬁplicant had beeﬁ given a
second stepping up of pay on 10.9.1998, which Was also wrong.
As there  was no anomaly at all in the pay scale granted to
the applicant, he was not entitled at all for the stepping up
of pay, wrongly given to him. The Deptt’s action was only to
rectify the mistake and the same cannot at all be questioned.
As  the applicant had been given wrong fixation of pay it had
to be rectified, which the Deptt. was  tryving to do.
Respondents could take action to rectify mistakes when the
mistake was néticed and the same was legal. The applicant

b cannot raise a plea that the excess amount collected by him
earlier cannot be recovered from his at this belated stage,
as  the same has no legs to stand on. The applicant’s case
for refixation of pay vis-a-vis Shri Bhowmik, allegedly his
junior, was a fresh case and can be considered, 1if his
earlier pay fixations done on 5.1.1988 and 10.92.1997 are
cancelled. As the refixation has been correbtly and legally
ordered, recovery has to follow. His retiral dues are liable
to be released only after the Govt. dues representing excess
amount ~ paid as salary over the vears, are recovered. As the
recovery action has been taken correctly'and after putting

the applicant on notice, the same cannot be assailed, urge

-~ - (,/_
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&/3hri  Sinha and Singh. They also point out that having
enjoyved the benefit for considerably long time, without being
entitled to it, the applicant cannot at all raise the plea of
hardship. O.4., in the above circumstances has to fail,

according to the respondents.

& .. Rival contentions and relevant papers have been
carefully considered. Facts of the case are undisputed. The
applicant’s pay has been stepped up w.e.f. 2.11.1988 vide
Deptt.’s O0O.M. No. 15 (441)/0CC VII/E~1/3%9 dated 5.1.1988,
on the ground tha t one Shri Bikram Singh, junior to the
applicant, was drawing higher pay. Thereafter, a second
setpping up was ordered on 10.9.1997. Only in 19988, it was
found by the respondents that Shri Bikram Singh was not in
fact the applicant’s junior, leading to the impugned action.
While the applicant assails this action as belated and harsh,
the respondents describe it legal and justified. The
applicant does not dispute the respondents® version that

Bikram Singh was not his Junior, but the respondents have not

Rroved that the applicant had obtained the wrong fixation by

way . of  his  wrong-doing. It is also surprising that the

respondents had to wait for more than ten vears to find out
that the individual in respect of whom, the applicant was
given stepping up of pay, was nof in fact his junior. That
being the case, the respondents” action, even if regular, is
highly belated and is hit by note No.13 under FR 27 which

reads as below:

"Gnee fixation was done by competent authority in
exercise of the discretion vested in it under FR 27 that
authority was not competent under the law to reduce initial
pay originally fixed, even when such pay was based on some
data, which subsequently turned out to be incorrect”

7. The applicant’s version, that the refixation, even

if legal can only be prospective, and not retrogpective, that

too by as many as over ten years, also cannot be brushed

-
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aside, and his stand is fortified by the decision of the

Hon'ble Supreme Court in Shvam . Babu Vs UOI referred

(supra). Relevant portion of the said Jjudgement is

reproduced as under:

"Although we have held that the petitioners were
entitled only to the pay scale of Rs. IBO-480 in
terms of the recommendations of the Third Pay
Commission w.e.f. 1.1.1973 and only after the period
af 10 years, they became entitled to the pay scale of
Rs. 330-560, but as they have received the scale of
Rs. 330-560 since 1973, due _to no fault of  theirs.
and  that scale is being reduced in the vear 1984 with
effect from 1.1.1973. it shall only be just and proper
not  to  recover any_excess amount which.  has _alreadwy
been paid to them. Accordingly, we direct that no
steps should be taken to recover or to adjust any
excess amount paid to the petitioners, dus to the
U fault of the respondents, the petitioners being in no
way responsible for the same.” (Emphasis made).

7. Coupled with the above, is the applicant’s claim
that he was still entitled independently for stepping up of
pay vis-a-vig, another Jjunior Shri Bhowmik. Respondents
state that the same would be considered, if the applicant
makes a separate/fresh application, and after the present and
impugned refixation is given effect to. To my mind, it would
be an avoidable exercigse in futility, as the applicant 1is
liable to be granted the same facility, from the same period,

» whiqh is being sought to be denied by the impugned orders.
In the totality of the circumstances of the case, the
applicant’®s case has force and has to be endorsed. >It would
means that the proposed action for recovery would have to be
interfered with Full relief to the applicant including the

release sdof the pensionary dues held back.

&. In the above view of the matter, the application — -

succeeds and is accordingly disposed of. The impugned orders

xa.éﬁﬂ
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Beleln 15/74/2001.Estt (0ODZ) dated 27.9.2001 and dated

2.10.2001 are quashed and set aside with full consequential
benefits. The interim order issued on 11.12.2001 is made
absolute. The respondents are directed to release +the

retiral /pensionary dues to the applicant, with two months

from the date of receipt of this order.

Pétwal/

\




> . " "
UL L AT e '

- Forty No. 24
(See rule 1143 :
T\ ‘xm &,}“”TR—\L ADMINISTRATIVE TRIBUNAL
PRII\(‘IP AL BENC P

OA/TA./RA/’CP!‘E\/IAJPT. 299 0r 200
T : ' \"crsus _ :
e \"\ ......... @ ...... )/. ............... Rcsnmtdef

o INDEX SHEET
Serial D'f"‘b(‘ RIPTIOT\ ( DO{,LI\Q:,NTS , PAGE
! No. ' ' ' ’

JOVGE W W
.

: T ) :
2= D%d""’&f'- — =0
[ ’ 1 :
o {
i i . : . :
i ' . | - i
| i : . ‘ . : .
i i -
I + .
i i ,
i ! . \
2 \ i
i )
t : ;
i ;
i :
i !
'
'
1
1 . I
v
i .
t
: .
\ :
LN I
1 |
L i H
i o :
; 4 i
i i .
i i {
; '
: [N ;
. ! 1
~o . ¥ .
| :
i !
; 1
i +
: i
! !
! H
e 1
i
{
; 1
i i
i
]
e
L
b :
! ; IR
R H
. N i
~. b
'*~

"~ .

Ceﬁiﬁém the file is complete in izil_respeéts : ’ o

............................................................

' Stgnature of so R " Signature of Deal. Hand




