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C e n t r a 1 R a i 1 v.j a y

M u rn b a i C S T A p j-j 1 i c a n t

(B y A d V o c a t e r; S h i " i 8 S . M a i n e e )

1. The General Manager
C e n t r- a 1 R ail w a y
C.S.T.Murnbai

2. The Financial Adviser &

Chief Accounts Officer (WST)

V  T - A Inspect ion Section
3 r d F1 o o r- ^ N e w A d rn i ri i s t r a t: i v e u i 1 d i r i g
Mu rnba i CST „ Respon den ts

c B y A d V o c a 1: e S r i R. LD In a w a n )

B y S h a n K e r R a j u ,, M ( J ) :

Heard both the partii:

2., Applicant impugns respondents' order dated

21.12.1993 whereby 37 sets of Post Retirement

C o m p 1 i m e n t a r y I'-' ass e s i i a v e 1:;) e e n d e b 11 e d „ H e h a s s o u q fi t

j" o r r' e i e a s e o f P o s t R e t i r e m e n t C o m p 1 i rn e n t a r y P a s s e s

after he vacated the Railway accommodation in the year

1993.

3. The uncontroverted facts of this case are

that applicant had retired on 31,. 3., 1987 and was

ci 11 o w e Cl t. o r e t a i n R a i 1 w a y a c c o rn rn o d a t i o n till

■„'l .19o „ He was declared as an unauthorised

occupant by tine Elstate 0f f icei- on 20 „ 5 1992 and

thereafter he vacated the premises on 9., 9 .,1993,.



R is s p cj n ci e n i: s;. 1 ;=■ s u e d a rn e rii o d a t e d 9 7 .. 19 9 2 d i s a 11 o w i n g

t l"i e a f o r © s a i c: P a s © © '9 i J. .1, h e v a c a t e s R a i. J. w a y Q u a r i, e f ~

No. C-3 at Mathura Junction Therea11er on persistent

r' © C{ u © S' 't s rn s>. d © , b y rn a K i n g ©■■ & 'V s r a i r & t r © s. © n t. a t i c.i i i !:.■> ,,

u 11 i iTi a't e 1V' h i © © © d u © © "t w a s t u r n © d d o w n b y t; I' l e i iti [D' ii g n e d

order,, wh©r"©by 3? s©ts of pj(3.sse©> have been o©!,>itfio

f r o rn h i s a c c o u n t g i v i n g r* i s i n g ir. o t h e p r e s e n t u A..

4. L e arned couns e1 for app1icant piacing

r e; I i a. n c e o n F u 11. Ei © n c In d e c i s i o n o f t h i s T r i b u n a. i i n

Wazir Chanel Vs. Union of India &. Others, OA 2573/89,,

where the reference pertains to withholding of post

retirement passes on account of unauthorised retention

o f R a i 1 w a y q u a r t e r , t h e B e n c h h e 1 d i n P a r a 2 0 t h a t

"requirement of issuing a show-cause notice as per the

Clause (iii) of 1982 Circular is a sine qua non before

withholding of post retirement passes" and the 1982

C i rcu 1 a r has been dec 1 a red u 11 rav i res , u n su sta i in ab 1 e

on that count., Further placing reliance on a decision

o f t In is T ribuna 1 (M u m b a i Bench) i n S. R. S In e 11 y V s .

Union of India & Others, 1999(3) CAT 541, decided on

ir'5' „ 2,. .1 '999,, i t i s con ten ded t ha t Pos.t Re t i remen t Passes

cannot be withheld after the employee vacated the

quarter and also on a dec is, ion in M „ S „ Bener j eoi \hs „

Union of India & Others, 1996(1) ATJ (CAT (Cal., )) 307

i"eiterating the aforesaid ratio.

V

5. Learned counsel has also stated that

a '.,.j I n 111.1*. 'u 1 y 1 11.J s 1 1 o w c a u s e i"! o t i c e h a s b e e n s e i" v e d u jo o in

t:he app 1 i can t an d he had recei ed post reti remein t

!-> a s s e s t i i 1 1 v v 0 a n d t in e r e a f t e r t In e s a m e In a d b e e n

(.JisorI L,. .1 i" 1L!ed. Fu r tIner jn 1 acifig i"e 1 i,ance oi"i a. dacisi on

ul Murnbai bench in Kessu TInadharam Duclani Vs. union
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of India & Others, OA 1365/91, decided on lilu .. IWb „

contended that decision of f"ull B'encti in Wa.zii' Chand s

case supra has already been upheld by a reasoned order-

by the Apex Court and the decision in Raj Pal Wahi's

case supra has not dealt with the provisions of 1982

C1 r c u 1 a r a n d w o u 1 d n o t b e a p p 1 i c a b i e i n t h e t a c t s a n ci

circumstances of the present case. As the decision in

Wazir Chand'-s case supra has been upheld by the Apex

Court, is a binding precedent, the same is to be

f o 11 o w e d. A d m i 11 e d 1 y, n o s h o w -- c a u s e n o t i c e h a s b e e n

served upon the applicant before withholding of the

post retirement passes, the action of the respondents

is not legal1y sustainab1e.

6. Lastly, placing reliance on Railway

Servant Pass Rules, 1986, it is contended that it

contains no provision for withholding of passes as

coritended by the respondents and projected to have

taken before the Apex Court in Raj Pal Wahi"s case,

7 „ 0 n t h e o t h e i " In a n d , S h r' i R I.... D i'l a w a n „

learned counsel for respondents took a preliminary

objection of 1imita t i on by stating that the

a p p 1 i c a n t' s p a s s e s h a v e b e e n w i t h h e 1 d a f t e i - 19 8 9 a n d

he made a representation in the year 1991 and having

received a reply has not approached tlie Court and tine

OA filed after more than 14 years is clearly barred by

limitation,, In suppoi-t of this, he placed reliance on

a  decision in Rattan Chandra Sammanta Vs. Union of

India & Others,, ,J f 199,3(3) SC 418. It is further

contended tfiat there is no requirement of show-cause

n o t i c e i n t h e i n s t a n t c a s e a s a p p i i c a n t h a d b e e n

apprised of withholding of passes, and was aware of



- M ̂

tlie riiles- Beiny an unauthorised occupant; the passes

have been withheld as per the Railway Board's Circular

whicdi has the force of statutory law as held by tlie

Apex Court,. It is also stated that in Ran Pal Wahi's

case a clarification has been sought which was placed

reliance on a decision in OA No,665/1994 (Ishwar singh

V s U ri i o n o f I n d i a & 01; ti e r s) , i t i s c o i 11; e n d e d t ii a t

issue regarding post rertirernent. passes was a]s;o dealt

with by the Supreme Court in Raj Pa1 Wahi's case and

on an affidavit filed by the Railway Administration,

t h e p r o V i s i o n s o f R a i 1 w a y B o a r d c i r c u 1 a r a u t; h o r i s i n g

the withtiol ding of the post retirement passes more

p a r t i c u 1 a r 1 y w h i c h d i r e c 11 y r e 1 a t e d t o t h e

unauthorised retention had be;en mentioned, arid

"t i'l e r e s. f t e r t? y wi a y o f c 1 a r i f i c a t i o n j.i e t i t; i o n i n I r; ,L / v z

in the SL,P, the Court was held that the petitioner

therein is entitled for three passes from February,

1994,, i,e,, after the period of unauthorised retention

is over as pei 1982 Circular, As such it is contended

that the vires of 1982 instructions had al. ready been

gone into and upheld by tlie Apex Coui't, it is binding

and is to be followed and as the passes have been

withhe 1 c! In accordance wi th the ratio of the Ape><

Court there is no illegality on the part of the

j-esponden ts - 3hri Dhawan relied on a decision in OA

1 6 04 / 9 3 f R a v i K rj rn a r) , 0 A „ N o „ 2534 /' 97 ( M „ A , Q u r- e s i'l i ,) a :;r

w e 11 a s 0 A 1110 / 9 6 (J , P K a (;> o o ) t o s u !:;■ s t a n t i a t e h i s.

aforesaid plea..

8 „ I have ca i~efu 11 y corisi der-ed the r- i a 1

contentions of both the parties and per-usec! the

mate rial. on r~ecord„ .[n so far as tlie objection oii

]. 5 m i t; ta i;. :i o ri i s. c o n c e i~ n e ci, t In e s a m e i s n o t. m a. i n t a i n a b ] e



u

i'i o t i c e „ As, n o s h o w c a u s e n o t: i c e f'l a s ri o t e e n s e r v e d

up'on tine applicant, ther'e has been a breach of

s. tat;utoi"y i"-n 1 es arid tiie action of the responden ts is

liable to be vitiated on that count alone,.

1 n s o f a I" a s t In e c on t e n t i o n t In a t iin view

of the Raj Pal Wahi's c a s e s LI p r a aft e r

clarification, prespectively the passes have been

released and the provisions of 1982 have been gone

into, the vires being upheld by the Apex Court, it is

not open to the applicant/respondents to resort to Ran

i-^ a 1 W a h i ' s c a s e s u p r a , c a n n o t. b e a c c e p ted. T In e

aforesaid ratio has been meticulously dealt with in

K  r„ uudan 1 •*s case, and distinguisIned by hoIding tha t

in Raj Pal Wahi's case the issue was interest in

r-espect of amounts which has held and the provisions

of Riules have not been devalt with., As per Full

Bench decision in Wa.jir Chand^s case supra

non-compliance of the provisions of the Clause (iii)

tor want of show cause notice has been held ultravires

and the action as illegal., This applies mutatis

mutandis to the facts and circumstances of the present

case,, HS the .aforesaid provision of Rules and

guest,I on of show-cause notice prior to withholding of

passes has not been dealt with Apex Court and no

1  .11 u-IMgj I'laS' been arrix/f^^^A ■i i~V..I I a I I 1 vcu dt,, trie same is

'..Iis Lifigu ishab 1 e and wou 1 d not. app 1 y in this 0A „ T
o,gr v-e witn the decision of Mumbai Bench., in
K.T.Dudani's case.. The decision of the respondents
without giving showcause notice is not in accordance
with the Full Bench decision which is binding on me..
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j.n view of the fact that as per Rai 1 way Servant Pass

Rules,, 1986, Railway employee is entitled to get two

sets of post retirement passes. As tiie applicant's

grievance is that s.i.nce his retirement, tie ha.rs not:

!:) Si e n i s s u e d e v e n a s i n g 1 e i :> a s:- s;. ,, c a u s e o f a c: t i o n i s

c o n 1. i n u 1 n g s. n c! F o r i.'\i ti i c I'l n o J, i m 11 a t i o n a, pj p 1 i e s; a. n d

Section 21 of the Administrative Tribunals Act, 1985

w o u 1 d n o t: b e a t: t r a c t e d „

P- In so far as, the claiiTi of the applicant

is good on merits, in the interest of justice, the

s'> a rn e i s t o b e d i ;s p o s e d o f o n rn e r i t. s a s w e 11. T h e

contention of the applicant that he has not been

:se;rved iwith a sdiow cause notice as per ttie statutory

i-u 1 es/instructions issued by the respondents, in the

year, 1982 is concerned, there is no rebuttal to it,.

Respondents, however taken a plea that as the

applicant is aware about withfiolding of passes and was

in ari unauthorised occupation, is a deemed show cause

to him and the action taken by them to withhold

retir"a 1 passes is in or-der and in accordance with 1 awi

This cannot be cioun tenanced.. Tihese instr Licrtions have

f o r c e o f 1 a w a n d [:> i- o v i s i o n s o f C1 a u s e ( i i ) ( i i. i )

t i'l e r e o f h a v e t o b e rn e t. i c u 1 o u s 1 y o b s e r v e d b e i n g a

salutory provision. Before withholding these Post

Re 1:irement Passes, a show cause notice, is mandatory

whicfi admittedly has not been complied with in the

P f"" © S 0 i"! C C'- o'. © © ..

10, As regards the know1edge about t he ru1es

or oi"der issued by the; respondents in 1992 would ncrt

c; on f i r m to t he r equ i remen t of C1 au se ( i i i ) i b i d an d

conS6;ciuerit].y cannot be treated as deemed show cause
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ri o 11 c e A s „ n o s h o w c a u s e n o t: ice has o t b e e n s e r v e d

upon the applicant, there has been a breach of

•;;> t a i. u t. L> i y i' u 1 e s a n d f I'l s: a c t i o n o f tdi e r e s p o n d e n t s i s

liab'Ie ho be vitiated on that: couiit alone.

■ht" J-M SO far as the coi'i tent ion thcit in view

of the Raj Pal Wahids case supra after a

c .1 a r i f i c a t i o n , p r o s p e c t i v e 1 y t In e p a s s e s fi a v e b e e in

released and the provisions of 1982 have been gone
I f 11 o s, the V i r e s b e i n g u p h e 1 d b y t h e A p e ;< C o u r t, it i s

not open to the applicant/respondents to resort to Ran

Pal Wahi's case supra, cannot be accepted. The

aforesaid ratio has been meticulously dealt witf i in
K .. r „ D u c! a n i " s c a s e , a n d d i s ting u i s In e d b y fi o 1 d i n g that
3-n Raj Pal Wahi's case the issue was interest in

respect of amounts which has held and tine provisions

of Ifoc Rules have not been dealt witfn. As per Full
Bench decision in Wazir Clnand^s case supra
11 u 11 - coin p 1 i a rt c e o t t h e f:> r o v i s i o n s o f t: h e Clause f i i i 'i

tor want of show cause notice has been held ultravires
and the action as illegal., This applies mutatis

mutandis to the facts and circumstances of the present
case,, As the aforesaid provision of Rules and

question of show-cause notice prior to withholding of
passes has not been dealt witin Apex Court and no

filding has oeen arrived at, the
same IS

distinguishable and would not apply in this OA.. T
agree with the decision of hlumbai Bench. in
K . r., Du dan i ' s case „ The dec i s i on of t he r esponden ts
without giving showcause notice is not in accordance
with the Full Bench decision which is binding on me..
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1'? „ La£."t 1 y .. t he 1 eaf"'nec! counse 1 t"or appi lean t

resorted to the decision in S..RShetti 's case supra,

which is latest on issue, it has been clearly laid

down after meticulously dealing with the MahadeV s

case as well as Wazir's cases post retirement passes

cannot be withheld after the employee vacates the

quarter, the same also, in all fours, covers the

present case as well.,

13„ In the result„ having regard to the

discussion made and reasons recorded above, the

present OA is allowed. The impugned order is quashed-

Respondents are directed to release Post Retirement

P' a s s e s t o t li e a p p 1 i c a t'l t p i" o s p e c t i v e: 1 y , i » e . , f r o m t h e

date of the oi"ders The aforesaid diriection shall be;

c;onip 1 i ed iw i t.h by t he responde 1:. iwi t i'lin t.hr ee mon tlis,

from the date of receipt of copy of this order- No

costs

(Shanker Raju)
Member f ,1)

,Prao,


