CENTRAL ADMINISTRATIVE TRIBUNAL z PRINCIPAL BEMEH

Qriginal Application No.52%1 of 2001
Naew Delhi. this th&ﬂ? . day of, . Mav,200%

-z

HON’BLE MR.GOVINDAN S.TAMPI MEMBBER(A)

Dr. Q.. Kapoor,

Sshnior Sio Chamist,

HOD, Departmant of SBlo-Chemistry,

Kalawatl Saran Children’s Hospital,

Maw Delhi. .,-ﬁpnll cant:.

FR.ovankatramani ., Sr.

{8y Advocats:r Sh W 2
S.M.Garg )

ri
Advocate with %Shri

Union of Indisz

through ifts

Ministry of

(Dentt. of

Nirman Hhawmn, wa Dalhi.

Biractor-Ganasral of HMealth Sarvices
Mirman Shawan, Mew Dalhi.

Principal & Medical Superintendent
Kalawati Saran Children’s Hospital
& Lady Hardings Medical Collsge and
Associated Hospital, Sangla Sahib Marg
Maw Delhi.
~RESPONDENTS
Advaocata: Shri Y. 8. R.Krishna)
0RDER
8v._8hri _Govindan. S.Tampi .
Relietfs  sought  for by

applicant in this 08 are as balow

(a) call for the records of the caze -

DASS appropriate ordear auashing impugnad
rdar dated 11192001 passad by the respondant Mo,

{¢) pass  an appropriate order or direction

applicant  randeread by him from 1-8-1974 to FHL--98 in

& I

Lady  Mardings Medical College as  Ssnior &

3
ZERE

]
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Officer prior to . his absorption in Kalawatl Saran
Childran®s Hospital towards all pansionary and retira, \(o
hanefits as the applicant is ratiring on May 2009 ;

{d)l pass an order directing ths Respondants to
axerciss, 1f necessary, 1tz powsr undaer Rule 88 of 08
fPansion) Ruless, 19772 by relaxing the provisions of
Rules 1?7 and allow the applicant o deposit his
contribution o CRF for the pariod of his sarvica

randerad prior to his parmanent absorphion, for  the

purposass of pensionary and othear retiral bansfihs »

(&) pass such further or other orders which
this Han’ble Tribunal desms fit and proper in  the

facts and circumstancas of the casa.

. Heard Shri R, vYenkataramni, Ld. Sr.
Advocata  with $Shri S.M.sarg. for the applicant and

Shri Y. 8.R.Krishna, ld. counsael for the respondants.

&, The applicant. Dr. A.K.Kapoor was working
a5 SBr. Ragsearch Officer (SROY in  the Dapht. of
Micro-8iology at  Lady Hardings Madical Callege and
Hospital  (LHMCHY, in ths I0MR Center for "Laboratory
Studiss  In Streptococcal Dissases”, a3 project  work
since  1-8-1974. Following the decizion of thae Gove.
on o 61992, to tarminate tha project and dispensea
with the sarvices of 18 personnel connectad with the
sama, Including the applicant, Tthres 0as MNo. 1881,
1292 and 19209/1997 waere filed in the Tribunal, which
wara disposed of on 4-12-1997 with the obsarvations

tthat: a8ll theose who had worked in the proijact ware the

amploysas  of  thes Ladv Hardings Madical Collage and
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banafits more S0 as 10MR was not ready to baar  the-

%N
salary and pension contribution for the pariod
rendaraed with them. The applicant indicates that on
#5958,  Govi. of India had decided that all Central
Health Service Officers (CHS)Y shall be entitlsd to the
conditions of agualifyving service in tarms of Ruls 30
of the CCS {(Pension) Rules, 1972, Furthar on G799,
Dr. .. Neslam Xhandpur, a similarly placsed individual
who was also working in the same (CMR projact in LHMOH
and who was also a party in Tribunal’s order dated
4-172-19972 and absorbad az Aasstt.8acteriologist

Chamist  in the Deptt. of Microbiology, was permitisad
to have her preavious service counted for the purposss
of panﬂionary\benefitsy The only differsncs  batwsen
the two was that Dr. Khandpur was absorbad in LFMOH
while +the applicant was absorbad in  Kalawati Saran
Children®s HMospital, which was also assogiated with
LoHMCH . Like the applicant., Dr.Xhandpur was also not
contributing to  OPF or GRF bafors absorption.
Similarly, in  thae cass of Mrs. Cicily  Devasia,
anothar samploves of the same projsct and absorbed in
LEMCKH and Sucheta Kriplani Hospital., the respondants
had givan an assurancs bsfore the Tribunal that ths
past  sarvice would be countaed for tha purposas of
pensionary  banefits. In view of tha above, It
IR I IR L tha applicant filed & furthar
reprasantation indicating that his having baan
declarad as an emploves of the LHMC, he could not be

traataed undsr the Rules of 10MRL He alsn relitarahbsed

i

his willingness o contribute his share of OFF with
simple intersest @ & % for his pensionary banefits. 1+t

1% also stressad indicated that the Ministry has the

NanRIBAIrY powars o relax  any o all of tha
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B conditions, in tarmzs of Fule 88 of the CC8  (Pension]

Rules, 1972, A faw represantations wers filed on
A L9999, T-17-1999 and 9342000 without avoking any
response leading to his filing 08 Ho.2014/2001, which
was  disposad of on 10-9-2001 with tha dirsctions to
the respondents  to disposs of thsa applicant’s
repragantation  of 9-%-2000. On 1-11-2001, by tha
impugned  order, his represantation has bessn rejiectsd
v  the respondants holding that prévious JECrVICS
randarad by him could not bes consideraed for pansionarwy
banefits., as he was an emploves of I0MR on  contract
Rl . basis and that hs did not subscribs to the CPF Schems.,
applicable in the ICMR at the relevant time. This is
clearly Agalinst tha Tribunal’s decision datad
LR B Sk R L holding him to be an emploves of the LHMO
and his offer for depositing hiz share of CPF with o %

mnmterast. Henhee this 0A4.

4. Grounds ralssd in this 08 are as balow =

tal) rafusal to count the past zervics of tha

applicant prior  to his absorption in Kalawati Saran

Hospital was illegal and improper s

(k) rules of ICMR cannot be made apolicable to

£

&

him to decide his past sarvice in  LHMC. Tribunasl
having speacifically held that he was an amploves of
LHME  and  the same was upheald by tha Hon’ble Suprams

Court,, the respondents could not reaopanad ths zamse -

.I'Gr—’
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e {c)Y applicant has repeabtadly indicated that
all ths persons including himsslf working 1in tha
projact ware not placed on the CPF or GRF Schems and

it was not thesir fault :

A4) spplicant had expressad his willingnaess to

—

depnsit hiz share of subscription with inherast.

{2) Ruls 88 of thae CCS (Pension) Rules, 1972
parmithad tha Govt. to relax the Rulses which  would

hava dong in hia cass

L In the raply filed on beshalf of the
respondants, 1t 1s pointad out that the 08 is totallw
1% mis-conceived and frivolous. further, it is barred
by 1limitation, as ths applicant_was attempting to gst
his services, from 1974 in IO0MR projsct, regularisad.
Basides the application is barred both by ras-iudicata
snd  constructive res-judicata. as the earlier 0as
filad by the applicant have bessn descided and the
raspondents have htaken necassary action as  directead.
It is furthar pointed out, that the applicant had
filad representation as =arly as in 1996 and shaould,
thaerafore, have come besfors the Tribunal at t+he
sarliest instaad of waiting till 2001 . Tha
reprassntation  of the applicant had bean considaeread
and corractly rejected as ha was not sntitled for thea
banatfits as praved for. The instancaes of Heelam
Khandpur  and Cicily Devasia are different and 1t was
for tha applicant to prove that they ars similar. Ths
applicant 18 not  at all entitlad for counting his

pravious racord  for ths purposs of pensionary

i

banetfil

3 Tha applicant has not adducad any  valid




ground for the raslisfs praved by Him.  Mis cass  doss
not come within the ambit of thes Rule 17 of thse CUS

nsiond Mulaes, 1972 and admittadly as he had noh

{ Pz

Hy

contributad  +to CPF Scheme whilea in 1CMR.  Furthar his
case for ragularisation of the previous ssrvics  was
takﬁn' up in  the Deptt. of Personnsl., the nodal
Ministry, who did not Agres for the samns. In view of
tha DOST s OM dated 1-5%-87 and the applicant’™s not
having subscribad o ORF, Tribunal’s deecizion on
Q11997 declaring him to be an anploves of LHMO doss
not  help  him have his previous ssrviece included for

T ha purposse of pension.

& In The rejininder, 1t 13 pointed out  that

Y

the 08 is not hit by limitation. as it has besesn filed,

)

ansailing the order dated 1-11-72001, issued by thea
raspondents, undsr dirsgctions of The Tribunal., issusd
whilae disposing of  Tha 0a 201477001, The plea of
ras-judicata and constructive ras-judicata also cannot

mitad o

-t

bves accaptad. thae esarlisr 04 was 1

D

regularisation of the sarvice of the applicant 1n LHMC
and that doss not coms in the way of grant him bensfit
of past service as was parmithed in the law and has
bean  grantad to  both Neslam Khandpur and o

Devasia, perasons similarly placad. The reply Filed by

O

the raspondents was, Therafore. olaarly mizchisvous

and ocannot ba andorsad.

7. During the aral submissions, Shiri
Yenkatramani, 1d. 3.  Advocats Tor the applicant

vary  strongly raiterated the points raissed on  behalf

of ths applicant. He invited my spacific attention to

ttha tindings of fthe Tribunal dated a-192-9% while

%/f

b




dizsposing of O/ 1881, 1HEZ., 190971992 to the sffaot

e

that the applicants who workad in the oprolsct were
emplovess of  the LHMD and wars nolt ths amplovess of
ICME  and in addition, referred to the applicant’s
lattar dated 25-9-98 polnting oul that whila hs was
working as SRO Iin the Deptt. of Micrabiology in  the
LHMG undar I0MR project., he was not able to contribute
o OPF o or GPF o as hae was not at all awsrs of the said
ragulramants, but  has was raady o depasiif nis
contribution from the date the Scheme was oparated
with tha intsrast © 6 % and that bsing fthe cass,
paensionary  banefits should not have besen deniad. Ha .
alan =states that the impugnad order dated 1-11-2001
invoking the Ruls 17 at this verv late stage was
impropar. Mg also referrad to ths decisions of the
Han"kles  Suprama  Court  in R.Subramaniam V¥s. Chief
Persannal Officer, Central Railway [1996 (101,800 727
and UOI & Ors.  vs. D.R.R.Shastry {1997 (1) 8CC %1a7.
Ths cilrcumstances of ths casg  wars  auch that

laxation of the conditions in LU0 (Pension) Rules,

"¢

A

1972, could  have been rightly invoked and the
spplicants’ request conceded.

8. n the othar hand Shri ¥Y.S5.R.Krishna, 1d.
scounsal  for the raspondents defended their action and
avaerrad that in terms of Ruls 17 of the OUS (Pansion )
ftes, 1992 a contract emploves subssquently sbsorbed
in fBovit. serviecs can get the benefit of pansion. on
tfulfilment of ths terms and conditions of the said
Ruls. The applicant could not fulfil the same as ha
was  not  subscribing to the CPF Schems prevalesnt  in
1ML Tharefore, inspite of the Tribunal’s judgemant

dated 4-12-1992., declaring ths applicant to be an




~4—
amploves  of LHME, the gusstion of granting pensionary
banaetfita o him, taking in To consideration his
sarvice in ths projsct slan, did not arize. There was
no reason at all  why such a8 propar and  corract

dacision  taken by tha respondents could be assailed,

oy

5 beling attempted by the aspplicant. pleads  Shri

Krishnas.

Q. U have carafully considered the matter and

xaminad the rival contentions. Ths applicant in this

1]

Ga sssks countingsinclusion of hiz zervices from L1974
onwards, renderad in ICMAR projsct in LHMG . before his
absorption in Kalawati Saran Children’s Hospital 1in
1996, for tha grant of pensionarv and other retiras ]
banafits. Two preliminary objsctions have bsen raisad
by ths respondents., neithar of which is relavant .

“irstlv, the respondents claad that the 08 is woatully
barrad by limitation in as much as the applicant was
sesking to gain the benafits of his servics from 1974
while -tha DA itsalf has besn filad only in 2001 . The

spplicant  has corractly rebutted the same and has

J}

stated that the present 08 has bean filad, challenging

tha ordsr of the raspondents of Lhe2-2001., rejacting
his represantation dated P5-E000, pazsad following
tha  Tribunal decision in na 201472001 dirscting the

"espondants to consider the sama. Tha Do, thaeraefors,

cannot be considered as >aing  hit by limitation.

Secondly, the respondents fael that the application is

ey

it both b res-judicata and constructive

res-iudicata.  This also is not: accaptabla. The issus

baing raised in this 0 i3 The counting of the sarvies

rendarad by the applicant In ICMR projsct in LHMG for

tha purpose of grant. of pansionary banefits to him.

_.,?%/
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Tha =ame has not been agitated or decided upon by the

Tribunal in any othar 0A. DA _LSHSL. 1882 and 12091992
decided on  4-172-199% deal with ths issue as o who
infact was the emplover of the thoss who wars working
in thae ICMR project in LHME like the applicant. 1.&.
TOMR or LHMD. Tha subseausnt 0/ of 2014/2001 was only
o snsurae that the applicant’s reprasentation, which
was not bsing attaended to. was disposad of fast.
Meither of thesa could be considersd as having decidad
or adiudicated the issus of counting his servicas Tor

he purpose of pension., which specifically i1s  the

asubiasct mattar in this 0a.

10, O the merits, I find that the a&apolicant
was  originally sngagsed as SRO, on contract basiz  in
tha ICMR preojsct  of advance Centre for Laboratory
Studias in Straptooooceal dissasaes., In LHMD since 1974,
Flowavsr, Tollowing the tarmination of the project in
1992, apprahanding theilr removal from service., all the
1 persons working in the project. including ths
applicant appraoached this Tribunal in thres Ons which
ware  disposad of togethar on 4-19-199%2 with specific

findings that thoss who  had worked in the  [CMR
projsct at LHMD ware not the emplovass of the ICMR and
thay ware the amploveas of tha LHMO. Sl 92924 9%
filed against the above decision of the Tribunal, ‘
having been dismissed by tha Hon’bls Suprame Court,
the same has  athained finality. Thae applicant’s
ét&tus 25 The amploves of the LHMC from his date of
Joining the project 1.z, 1I-8-74 as  SRO 1s  thus
gztablished. Howaver, his  attemphs o have his

service in the projsct since 1-8-74 also included for

the purpose of pension. which led to the Filing of On

,,.,;/,_,

-
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w1 a/e001l,  dispossd  of with the dirsctions that thea

representation dstad 9-%-200 ba axaminad and decidaad

VDon . Thae impugnad order dated 1-11-%001, has baan

]

igsusd in this connaction.

)

. . . o o
1. palevant portion of tha impugnad oragr

datad 1-11-2001 raads A8 bealow -

"Under Rules 17 of CCS Danzion Rules 1974 2

1. A person who 1s initially sngagad by tha
Hovi. on contract for a spscifiad pariod and
jz  =aubseaquantly appointed To the samg o
anothar post in & substantive capacity 1in &
pansionabla astablishmant without intaerruption

af dutw, may opt either

{a) to ratain the Govi. contribution in ths
contributory Provident Fund with interast
rharaof including any other compesnsation for
that service 3 or

(b)Y Tt agras  To refund to the Govi. T he
mohetary benafits referrsd to in clause {(a8) or
o forgo the sams 1If they have not hean paid to
him  and count in lisu tharaof ths servics for
which the aforesaid monstary benefits may have
baen pavables.

. The option undar sub-rule (13} shall be
comnunicataed to  ths MHead of Office undsr
intimation to tha accounts Officer within a
pariod of thres months from ths date of issusg
af he order of parmanant: transtar 1.0
pansionable service, of 1f ths Govh. sarvant
is on laava on that dav., within thres months of

his return from lsave, whichaver i1s latar.

. 1f no communication 13 recsived by ths Haad
of Office within pariod refarred to in sub-ruls
{2Y, the Govh. sarvant shall bes deemsd to have
optad for the rataention of tha monatary
baenafits pavablse or paid to bhim on acocount: of
sarvice randarad on contract.

. Kapaor had not subscribad to tha CPF
Schame prevalent in ICMR whare he was appointsdad
on nontract basis

{11) as per the Gol, Deptt. of Pansion  and
Pansionhers Welfars OM NO.a4/1L/87-P10~1 dated lst
May 1987 all  OPF beneficiariss who wars in
sarving on 18t Jdanuary 1986 and who ware still
in service on tha date of i1ssus of this Ordear
will be desmad to have coms ovar fto  Pansion
Socheme subiect to ttha condition that thavy have
tn exercisse an option whathar o conhinug undsr
the  GRF scheme or to opt  Tor The Pansion

.»/;//
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-t schams. Thae option will have to be axarcisad
and caonveved t.o the concernad Haesd of Office by
20-9-1987 in tha snclosad form 1f the amployess
wish to continue undesr the CPF schame. In ths
instant case az clarifisd above Dr.  KapdOr was
not  subscribing to the CPF schama prevalant in
1CMIR therefore notwithstanding the fact that
+ha Hon’ble CAT in their judgement/order datad
4121997 declaring that Dr. Kapoor wWas  an
amploves of LHMC, the auastion of axtending the
pansionary bsnefits to him doss not ariss.

It iz furthar informad that. the mattar
ragarding regularisation of pravious sarvicas
rendaered undar  ICMR  project Tor paEnslionary
benetfits to vou ware takan up with ths Deptt.
of  Pension & PUW. ., however, ths sams could not

ba agread to.”
It would thus be observed that the main reason for ths
/ rejaction  of  the applicant’s reprasentation is  thath
iz not having bean subscribar to ICMR s CPF schane
i1l  his absorphion 1n kalawahil Saran Children®s
Hospital, hs could not have exercise ths option to
coma ovar to ths pension schems. This, to my mind, is
not  correct. The aspplicant’s sarvice with  10MR
projsct  has to be treated as a3 oralude to hiz  lataer
sarvice in LHMG, thareby parmnitting to have pensionary

benafits while according to the apolicants., his not

R having subscribed to OPF in his =arlier post, Rule 17

of  the CCS (Pension) Rules, 1977 cannot be invokad to

hielp  him. It 18 not disputed that thas applicant had

Joinad  on  eontract ICMRs project for laboratorwy

studiss  In streptococcal diseasas” on 1-8-74 in L.ady

Mardings Medical College. As pointed out sarliar. he

i

had  along with 17 others, who ware also in tha

]

3ama
projact and who were apprehending termination of thair
service, had approached the Tribunal in 0A 1LE8L, 18872
and  1909/1992, which wers disposed of with the clear
findings that "who have worked in the TCMR project at
tha Lady Hardings Madical Collegas, wera not the
anploveas of the ICMR and they ware the amplovass of

the Lady Hardings Madical College”. The said decision

"'[g/
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has

2en upheld by the Hon’bls Suprems Court by  the

lob ¥

3
3

I of 8P filad againat the above ordar. The

amiss

Py

23

spplicant was  formally  absorbsad in Kalawati  Saran
Children®s  Hospital, which is an attachad hospital of
LG, Thaerefores, the service renderad by him as  SRD
in  the projsct from 1-8-74 and thsreafter as Sr. 8io
Chemist  In Kalawati Saran Children’s Hospital., would
have to ba taken as continuous whole. Matural lv.,
therefore, the santiirse service should aqualify for
pansionary bensfits. Thas only apparant obisction is
fhat  during his athachment in the ICMR’s project. he
had not subscribad to tha OPF, which was operative in
MR at that relevant tims. Howsver, &8s he had besen
declarad to be an emplovae not of ICMR., but of LHMC
only., this should not presant any  insurmountable

issua. It iz in this context that the refersncs To

Rule 17 of the CL% (Pension) rules becomas relsvant.

12, Perusal of thas above Rule makes t clear
that for avalling himsalf of pensionary benefits., the
applicant should have opted for the same, which he had
fallad to do. Tha applicant has averrsed that during

his stay with ICHMR projzct., hs was not at all informed

5

sbout.  the existence of UPFAGPF schames to the project

2,

amployeas and, therefore., he could not have apted for
1t. He has indicated by his letter dated 25998 that
he was willing to pav his share in OPF with 6 %
intarast to  enable him to avail himself of the
paensionary benefits. In tha circumstances of Lthe case
that the applicant had not axerciszad his option.
puraly on  account  of inadvartance and lack of
kKnowledge about the presence and the relevance of the

CRE Scheme and has expressed willingness to subscribe

1y
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mis share with intesrest., his cass., Lo my mind, would
warrant axercise of powsrs of relaxation providad for

undar Rule 88 ibid, which raads as balow -

"H8. Power o ralax

Wharse asnhy Ministry or Departmant of the
Govarnmant 1s satisfied that the opsration of
any of thess rules, causes undus hardship in
any particular CERD, tha Ministry 0
Daepartmant., as the cass may ba, may, by order
for reaszsons bt bea recordad  in wiriting.
dispensse with or relax the reguirsmsnts of
t+hat rule to such axtent and subljisch to  such
axceptions and conditions as it may consider
necessary  tor dealing with tha cass in a just
and sauitable mannar "

The oircumstancaes of this case ars such that ths
spplicant was preventad from subscribing to the OCPF
schame pravalent in [CMIR a3 the sams was noht  brought
tao his notics. tven othaerwise., his having beasn
daclared as an emploves of LHMC and not  ICHMR,  Tha

conditions of the Schame were not strictly applicable

1]

to him. &till az he has indicsated his willingnass ta

¥

pur
—
H 4
3

contribute share to the OPF along with thea
intarsst, to save his pansionary benefits, tha sams
could ba accepted and it would fall within ths
paermissible relaxation. Tha abowve finding is duly
fortified bv the decisions of Hon’bls Suprems Court in
the casas of R.Subramanilam Va. Chiasf Parsonns]
Officer, Central Railway (1996 (10} SCC 72) and UDIL &
ars. ¥s. D.R.R.Shastry (1997 (1) SGE 5147, In
asubramaniam’s case. following ara thas obsarvations of

he Hon’ble Suprame Court -

M. in thae result, this petition sucossds
and is allowed. Ruls is made absoluts. Ths
respondant  is direscted to accapt the option
of tha cetitionsr and grant him bsnafit of
menzion Scheme. The patitionsr is  furthar
directad to deposit the sntire amount which
hae raecelived in lisu of Provident Fund Svstem
wWithin thres months from the dats the

,...)5/,
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movernmant, aocepts thse option of tha

patitlonsr. The option shall be accephsd

within two moths from tthe date & copy of

this ordar i1s producad.

%, tartias shall besar their own costs’.

rvations of tha Hon’ble Suprema Court

B

Al

The ralevant obss

in D.R.R.Shastrv™s case are as bealow -

"Mr. Mahaian appsaring for tha sppellant

contendad that ths respondant having not

axercised his option to opt for the

pansian  scheme within the time spacifisd

in the 8oard’s lettar dated 24%.07.1974

ttha Tribunal erred in the law granting

him  the reliaf in guastion. The laarnasd

ocounsal, howavar, was not in 3 position

o indicate any spacial reason  why

similar opportunity  had bsen given to

another railway amploves which has  bean

noticed by the Tribunal while granting

ha reliaf o the respondant M .

Mahaisn, howaver, contended that in view

of the Constitution 8anch’s decision of

2his Court in Xrishena Kumar case thsa .
impughad diraction of thse Tribunal cannot
bha sustainad. When this case was liszsted
batora fThis Court on O06.05.1995, 1t was
brought  to the noticse of the Court that
the Govi., itsalf has granted 8 similar
banefit to one K.v. Kasthuri by an ordsr
dated 19.0%.1994, evan though he hao
reftired In  the vaar 1973%. The Court,
therefore, called upon tha Union  Govi.
o placs the necessary material which
anabled the Governmant to grant the
raellet to Shri Kasthuri and how his case
atands on & different foobing than ths
case  of the raespondent. 8But no further
affidavit was filed by the Union of Indis
nor wazs any material placed to indicate
any distinguishing feature for granting
the relief to Shri K.v. Kasthuri and
refusing . the same to tha respondent. 8
hat as 1t mayv whan the matter was 3gain
arguad on Y0.08.19946, 11 was contendad oan
bahalf of the appallant.  that the
raspondant having raszignad T rom e
Railwavs and having beasn absorbed by the
Haavy  Engineering OCorporsation would b
antitled o the benefit available to him
undar the Hsavy Engingering Corporation
and the counssl for the appallant also
contendad that ths Haavy nginearing
Corporation has alrasdy determined tha
pansion  of tha respondent by taking into
sccount the entire pariod of ssrvice from
L5 In viaw of 1 ha atorasai o
submissions of  the laarnead counsal
appeasring for the appellant tha Court had
callad upon the rallwsy administration to

L “"7/
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indicate whether ©the pariod of serviocs
rendared by the respondent from 1950 till
2E.07.,197% under the Rallwavs was takén
into account by the Hesavy Enginasring
Corporation and whathar e
stoponrtionality of the period of ssrvice
from 1L9E&O o B1L.07.A9F2 and T roam
D108 197 till tha retiramant are
saparsted to compute the pension andgd 1§
50 computad whaether the respondant would
stand to gain any highar pension than is
being aotually drawn. Sut unfortunatelwy
nn Ffurthar affidavit or mabterial was
lansed by thae appellant . On the other
hand the reapondant has  f1ilad EAg)
affidavit stating therein that he has not
receivaed any pension on hiz  retirament
form the Heavy Enginesring Corporation as
tha Corporation itsalf and no pensionable
schama. In Ttha atoresaid premisss and in
the sbsance of anv explanation from tha
appallant to indicate anyv special festurs
for granting similar relief as late as in
the wvear 1994 to Shri K.v. Xasthuri., we
sae no Justification for our interferanne
wWith tha impugnad direction of ths
Tribunal . Tha respondent had served for
aixut 29 wvears and he should notr be
deprivaed of the pansionaryv benefit  whan
tha Governmant itsel¥ had forward with
tha Libsralisad Penzsion Schame and  gave
aption  to tha parsons already retirasd to
coma over to the pasnsion achema.  8uil his
pension  1s  to  ba calculated as on
BL.07.1972 in accordance with the Railway
Board’s  letter dated 23%.07.1974 and in
oompllancea with all tha NB8CassSAry
formalitias by T ha raspondant in
Accordances with +the said clroular.
Subject to the aforesaid obsarvations
this appeal is dismissed but in the
circumstances Thers will be no order A8
to costs.”

The above dacisions would sauaraly. cover @ the
circumstances of the case and would have o be adoaptad

in favour of the applicant.

1A, I also obssrve that in vaet anothsr oase
of  tha Hon'bls Suprems Court in  V.K.Ramamurthy vs.

uol & anr. Crasd (10) ao0 ?5), the Hon’blea Aax Lourt

hzs not psreitted the eaxarciss of option. which was

[ Rve

strtemptad at a very late stage i.s. TLlong (74 wvears)

a WRETS,

attaer retirsment. This decision would not harm  the

interests of ths

Instant applicant who has coms

/;/
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up with a request bsfore retirement for parmitting the

awarciszsse of option, along with undertaking for
depnsiting his  shars for CPF for tha sarlisr pariod
along with the interest. Tha applicant would have to

e garanted the benefit of including his sesrvice for

s

purposas of pansion, by psrmitting him to exerciss the
aption in terms of Rule 17 of tha QLU {(Pansion) Rules,
1972 in terms of relaxation as providaed for undar Ruls
58 ibid. pDanving this would ba totally against the
dacision of the Tribunal dated 4-12-19972, issusd whilss
disposing of OAs 1881, 1887 and 1909792, holding tha
applicant Lo be an emplloves of LHMC, which has bsanh
aduly uphald by ths Hon'bla apax Court. This alonsa
would ba lagal just and fair.

1a. in the above view of Tths matter., 0A
asuncaads and is accordingly allowad. Impugnad  ordsar
Mo KSCHA Admn /4428 dated 1112001 passsed by tha
respondant No.% 1z guashad and sat aside. HRespondants
are dirscted to Ttresat ths service randared by tha
applicant a3z SRO In ICMR projsct In LHMC on Studiss in
Straptococcal dissasss, beaforsa he cams ovar o

Kalawati 3Baran Children’s MHospital also as qualifving

e
Ui

ervice for the purposse of pension. To fascilitats thes
above, reaspondants shall also parmif ths axercisse of
aption by  the applicant under Ruls 17 of the 08

(Pansion) Aulas, 1972, 1in terms of relaxation as

5

parmitted undar Rule

i

88 1bid. This shall exsrcise

e

zhall ba complatad within two mothzs from the date of

receint of a ocopy of this axder, as the applicant 18

dug  to  ratirs on suparann inon at the and of this

month - Mav 2002. N costs.
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