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New Delhi, this the,''- day of. , May,2002

HON'BLE: MR. go VI no an s. tamp I mkmbbbrCa)

Dr. A.K.K.apoor,

Sen i or Bio C hern i st,
HOD, Department of Bio-Chemistry,
Ka1awat i Sa ran C h i1d ren's Hosp i ta1,
New De 1 h i. ... App 1 i can t..

(By Advocate; Shri R.Venkatramani, Sr.
Advocate with Shri S.M.Garg)

V B R S O S

1. Union of India,
through its Secretary,
Ministry of Health & family Welfare,
( Deptt.. of Heal t h )
Nirman Bhawan, New Delhi.

2. Director General of Health Services
Nirman Bhawan, New Delhi.

3.. Principal a Medical Superintendent
Kalawati Saran Children's Hospital
&  l.,ady Hardinge Medical Collage and
Associated Hospital, Bangla Sahib Marg
New De1hi.

(By Advocate: Shri V.S.R.Krishna)

O...R....D....f R.

S.Y. ...Shri Ggv i .n.dan S.,. T.a.mp.i. .

Re.tiefs sought, for by Dr.

applicant in this OA are as below :■■■■

•RfSPONOfN'rS

A, K. Rapoor,

(a) ca.t l for the records of the case :

(b..i pass appropriate order quashing impugned

Order dated 1 -.-I. .1. -200.1, passed by the respondent No.3 :

(c.) pass an appropriate order or direction

directing Respondents to count the past service of the
applicant rendered by him from .1. •8-1.9'/4 to 3.1 ■9-9q in
Lady Hardinge Medical College as Senior Research

/'



Officsr prior 1"o his absorption in Kalawati Saran

Children's Hospital towards all pensionary and retira

benefits as the Applicant is retiring on May 7.007. •

(d) pass an order directing the Respondents to

exercise, if necessary, its power under Rule 88 of CC3

(Pension) Rules, 1972 by relaxing the provisions of

Ru1e 17 an d allow t he App1i can t to depos it his

contribution to CPh for the p>eriod of his service

rendered prior to his permanent absorp-tion, for the

purposes of pensionary and other retiral benefits ;

(e) pass such further or other orders which

this Mon'ble Tribunal deems fit and proper in the

facts and circumstances of the case.

2. Heard Shri R. Venkataramni, Ld, Sr.

Advocate with Shri S.M.Garg, for the applicant and

Shri V. sS. R. Kri shna, Id. counsel for the respondents.

3. T he app 1 i can t,, Dr. A. K . Kapoor was working

as Sr. Research Officer (SRG) in the Deptt. of

Micro-Biology at Lady Hardinge Medical College and

Hospital (LHMCH), in the ICMR Center for "Laboratory-

Studies in Strept.ococcal Diseases", a proiect work

since 1-8-1974. hollowing the decision of the Qovt.

on 8 ■6-1992, to terminate the proiect and dispense

with the services of ].8 personnel connected with the

same, including the applicant, three OAs No. 1881,

19'7 and 1909/1992 were filed in the Tribunal, which

were disposed of on 4-12-1,992 with the observations

that all those who had worked in the proiect were the

employees of the Lady Hardinge Medical College and



-

ild have t.o provide with t.hs directions that. (Sovt.. wou

them alternative placement in appropriate post, under

the scheme for deployment, of surplus staff or in

accordance with any appropriate scheme to be prepared

and that, till the same is done, they should be paid

pay and allowances from 1 ■•■7-:i.992 by the Ministry of

Mealth and Family Welfare, The said decision having

been confirmed by the Mon'ble Supreme (./Ourt "..jn

3-9-1993 by the dismissal of the SLP, filed by the

Union of India, the applicant, was absorbed as Sr..

ETiochemist. in Kalawat.i Saran Children's l-lospital

w.e,f, 1 ■10-1996.. The applicant t.hersafter

represented for counting his past, service rendered in

Lady Ha rdinge Medical College from .T-Sii ■■74 for all

purposes, specially relating to pensionary and retiral

benefits and the Ministry of Health and Fami1y Wei fare

had also endorsed it, in view of the Tribunal's

decision. An objection was .thereafter raised that as

the applicant was not a subscriber to the Contributory

Provident ffund earlier, he was not entitled for

counting the past, service. The applicant, on 25-9-"9E:i,

brought it to the notice of DCHS that there was no

scheme for CPF or GPF, when he was working in the ICMR

project, which led t.o his not contributing to the same

and also expressed his readiness t.o deposit his

subscription to the same from the date the scheme was

operative with 6 ^ interest, for purposes of

pensionary and retiral benefits, as not subscribing to

the CPF was not his fault. On 3■■■12"T99E;5, he was

informed by the Addl. Medical Supdt. of Kalawati

Saran Flospital, for OGHS, that as the service rendered

in I CMP was on contract, basis against a project, the

same would not qualify for grant of pensionary

ll
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bsnefits, more so as ICMR was not ready to bear the-^^
salary and pension contri but.i on for the period

rendered with them. The ap-piicant indicates that on

30-3-98, Qovt, of India had decided that all Central

Health Service Officers (CMS) shall be entitled to the

conditions of qualifying service in terms of Rule 30

of the CCS (Pension) Rules, .1.972, Further on 6-7"99.,

Or, - Neelam Khandpur, a similarly placed individual

who was also working in the same ICMR project in LHMCH

and who was also a party in Tribunal's order dated

4-12--1992 and absorbed as Asstt, Sacter i ol ogi st

Chemist in the Deptt, of Microbiology, was permitted

to have her previous service counted for the purposes

of pensionary benefits. The only difference between

the two was that Dr. Khandpyur was absorbed in LHMCH

while the applicant was absorbed in Kalawati Saran

Children's Hospital, which was also associated with

I..HMCH, Like the applicant, Dr,khandpur was also not

contributing to CPF or GPF before absorption..

Similarly, in the case of Mrs, Cicily Davasia,

another employee of the same project and absorbed in

I...HMCH and Sucheta Kriplani Hospital, the respondents,

had given an assurance before the Tribunal that the

past service would be counted for the purposes of

pensionary benefits. In view of the above, on

l-ll ■■•■1999, the applicant filed a further

representation indicating that his having been

declared as an employes of the LHMC, he could not be

treated under the Rules of ICMR, He also reiterated

his willingness to contribute his share of CPF with

simple interest @ 6 for his pensionary benefits. It

is also stressed indicated that the Ministry has the

necessary powers to relax any or all of the



conditions, in terms of Rule 88 of the COS (Pension

Rules, .1.972, A few representations were filed on

.1 ■■■■1:1.-1.999, ■/■■■■12 -1999 and 9^ ^A^^2000 without evoking any

response leading to his filing OA No,2014/2001, which

was disposed of on 10 -9^^2001 wi^hh the directions to

the respondents to di^spo^se of the applicant's

representation of 9^ ^3^^2000. On 1^^11^ ^2001, by the

impugned order, his representation has been reiected

by the respondent's holding that previous service

rendered by him could not be considered for pensionary

benefits, as he was an employee of ICMR on con'f.ract

basis and that he did not subscribe to the CPF Schema.,

applicable in the ICMR at the relevant time. This is

clearly against the Tribunal's decision datad

4' '12''1992, holding him to be an employee of the LHMC

and his offer for depositing his share, of CPf- with 6 %

interest, Mence this OA.

4.. Grounds raised in this OA are as below c-

(a) refusal to count, the past service of the

applicant prior to his absorption in Kalawati Saran

Hospital was illegal and improper :

(b) rules of I OMR cannot be made applicable to

him to decide his past service in LI'IMC, Tribunal

having specifically held that he was an employee of

LHMC and the same was upheld by the Hon'ble Supreme

Court, 'the respondents could not reopened the same :

'  ' ' Si



(c) applicant has repsatsdly indicated that

ail the persons including himself working in the

project were not placed on the CPh or GPt Scheme and

it. was not their fault

(d) applicant had expressed his willingness to

deposit his share of subscription with interest.

C s ) Ru 1 e 3B of the SC:S ( Pension) Ru 1 es , 19 7 2

permitted the Qovt. to relax the Rules which would

have done in his case :

•v.. In the reply filed on behalf of the

respondents, it is pointed out that the OA is totally

is mis-conceived and frivolous. f-urther, it is barred

by limitation, as the applicant was attempting to get

his services, from 19'7 4 in I OMR project, regularised.

Besides the application is barred both by res-judicata

and constructive res -judicata, as the earlier OAs

filed by the applicant have been decided and the

respondents have taken necessary action as directed.

It is further pointed out, that the applicant had

filed representation as early as in 1996 and should,

therefore, have come before the Tribunal at the

earliest instead of waiting till 2001. The

representation of the applicant had been considered

and correctly rejected as he was not entitled for the

benetits as prayed for. The instances of Neelam

Khandpur and Cv^ci ly Devasia are different and it was

for the applicant to prove that they are similar. The;

applicant is not at all entitled for counting hi-s

previous record for the purpose of pensionary

benefits. The applicant has not adduced any valid



ground for the reliefs prayed by- him- l lis case doss (^
fi of. come w i t. h i n the amb i t of t he Ku 1 e 1  I" of t. he bCS

(Pension) Rules, 1972 and admittedly as he had not

contributed to CPh Scheme while in IRhR- further his

case for regu1arisation of the previous service was

taken up in the Dsptt- of Personnel, the nodal

Ministry, who did not agree for the same- In view of

the OGPT's GM dated 1-5-87 and the applicant's not

having subscribed to GPP, Tribunal's decision on

4-12 declaring him to be an employee of I..HMC does

not help him have his previous service included for

the purpose of pensi on-

6., In the rejoinder, it. is pointed out that

the GA is not hit by limitation, as it has been filed,

assailing the order dated l -ll •■2001, issued by the

respondents, under directions of the Tribunal, issued

while disposing of the GA 2014/2001. The plea of

res-judicata and constructive res-judicata also cannot

be accepted- The earlier GA was limited to

regu1arisation of the service of the applicant in LHMC

and that does not come in the way of grant him benefit

of past -service as was permitted in the law and ha-s

been granted to both Neelam Khandpur and (Ticily

Devasia, persons -similarly placed. The reply filed by

the respondents was. therefore, clearly mischievous

and cannot be endorsed-

1/

7- During -the oral submissions, Shri

Venkatramani- id. sr. Advocate for the applicant,

very strongly reiterated the points raised on behalf

of the app.licant- l -le invited my specific attention to

the findings of the Tribunal dated 4--12-92 while



disposing of OA 1881, 1882, 1909/1992 to the effect

that the applicants who worked in the project were

employees of the LMMC and were not the employees of

I OMR and in addition, referred to the applicant's

letter dated 25-9--98 pointing out that while he was

wiorking as SRO in the Deptt. of Microbiology in the

I..MMC under I OMR project, he was not able to contribute

to CPr or GPF as he was not at all aware of the said

requirement, but he was ready to deposit his

contribution from the date the Scheme was operated

with the interest 6 and that being the case,

pensionary benefits should not have been denied. He

also states that the impugned order dated l-l1-2001

invoking the Rule 17 at this very late stage was

improper. He also referred to the decisions of the

Hon'ble Supreme Court, in R,Subramaniam Vs, Chief

Personnel Officer, Central Railway [1996 (10).._SCC, 721

and UOI & Ors. Vs. D.R.R.Shastry [1997 (l) SCC S14J,

The circumstances of the case were such that

re1axation of the conditions in COS (Pension) Ru1es,

1972, could have been rightly invoked and the

applicants' request conceded,

8, On the other hand Shri V,S,R,krishna, Id,

counsel for the respondents defended their action and

averred that, in terms of Rule 17 of the CCS (Pension)

Rules, 1972 a contract employee subsequently absorbed

in Govt, service can get the benefit of pension, on

fulfilment, of the terms and conditions of the said

Rule, Ihe applicant could not fulfil the same as he

was not. subscribing to the CPF Scheme prevalent in

I (..MR, I her store, in spits of the Tribunal's judgement

dated 4-12 •■1992, declaring the applicant to be an

t,

%
1/



employes of LHi'lC the question of granting pensionary

ben ef its to him, taking in to cons i de rat i on his

service in the project also, did not arise,. There was

no reason at all why such a proper and correct

decision taken by the respondents could be assailed.,

as is being attempted by the applicant, pleads Shri

Kri shna,

9, I have carefully considered the matter and

examined the rival contentions. The applicant in this

(..lA seeks counting/inclusion of his services from 1974

onwards, rendered in ICfIR project in LHMC, before his

absorption in Kalawati ilaran Children's Hospital in

1996,, tor the grant of pensionary and other retinal

ben ef i ts. T wo p re1i m i n a ry obj ect i on s have been ra i sad

by the respondents, neither of which is relevant..

Firstly, the respondents plead that the OA is woefully

barred by limitation in as much as the applicant was

,~>eer\ing to gain the benefits of his service from .1974

while the OA itself has been filed only in 2001. The

applicant has correctly rebutted the same and has

stated that the present OA has been filed, challenging

the order of the respondents of 11-9■••■2001, rejecting
his representation dated 9-3•••2000, passed following
the Tribunal decision in OA 2014/2001 directing the
respondents to consider the same. The OA, therefore.,
cannot be considered as being hit by limitation.

Secondly, the respondents feel that the application is
hit both by res-judicata and constructive
res-judicata. This also is not acceptable. The issue
being raised in this OA is the counting of the service
rendered by the applicant in ICMR project in LHMC for
thr:: puroo,-:,.-:: of grant of pensionary benefits to him.

-  ■ ' ? o/-
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The same has not been agitated or decided upon by the

Tribunal in any other OA, OA TJiSBT..- Ij;l0./!l......®nd,

decided on 4 •12 deal with the issue as to who

intact was the employer of the those who vjere working

in the I OMR proiect in LHMC like the applicant i.e..

ICMR or l.,l-IMC.. The subsequent OA of 2014/2001 was only

to ensure that the applicant's representation, which

was not b-eing attended to_ was disposed of fast-

Neither of these could be considered as having decided

or adjudicated the i-s-sSue of counting his services for

the purpose of pension, which specifically is the

subject, matter in this OA-

10- On the merits, I find that the applicant

wias originally engaged as SRO, on contract basis in

the ICMR project of Advance Cen-|:.re for. Laboratory

Studies in Streptococcal diseases, in LHMC since 1974-

Llowever, following the termination of -fhe project in

1992, apprehending their removal from service, all the

18 persons working in the project, including the

applicant approached this Tribunal in three OAs which

were disposed of 'together on 4-•12 ■1992 with specific

findings that those "who had worked in the ICMR

project at LHMC were not the employees of the ICMR and

they were the employee-s of the LHMC- SLP 9924/93

filed against the above decision of the Tribunal,

having been dismissed by the l-lon'ble Supreme Court,

the 'Same has attained finality- The applicant's

status as the employee of the LHMC from his date of

joining the project i-e, l '8-74 as SRO is thus

established- However, his attempts to have hi'.s

service in the project since l '8-74 also included for

the purpose of pension, which led to the filing of OA



2014/2001, disposed of with the directions that the\ \/
representation dated 9-3-200 be examined and decided

upon. The impugned order dated l-T1-2001, has been

issued in this connection.

11, Relevant portion of the impugned order

dated 1-1l-2001 reads as below

"Under RuL of COS Pension Rul« 197 2

1. A person who is initially engaged by the
Govt. on contract for a specified period and
is subsequently appointed to the same or
another post in a substantive capacity in_ a
pensionable establishment without interruptif
of duty, may opt either -

:in

(a) to retain the Govt
Contri butory Provi dent

contr i buti on i n the
r u n d w i t h in te rest

f o rthereof including any other compensation
that service - or

(b) to agree to refund to the Govt. the
monetary benefits referred to in clause (a) ot
to forpjO the same if they have not. been paid to
him and count in lieu thereof the service for
which the aforesaid monetary benefits may have
been payabIe.

2. The option under- sub-rule (.1) shall be
communicated to the Head of Office under
intimation to the Accounts Officer within a
period of three months from the date of issue
of the order of permanent transfer to
pensionable service, of if the Oovt. servant
is on leave on that, day., within three months of
his return from leave, whichever is later.

Z'.. If no commun i cati on is received by the Head
of Office within period referred to in sub-rule
(2), the Govt. servant, shall be deemed to have
opted for the retention of the monetary
benefits payable or paid to him on account of
service rendered on contract.

Dr. Kapoor had not subscribed to the CPf"
Scheme prevalent, in I OMR where he was appointed
on contract, basis

(ii) As per the (-joI, Deptt. of Pension and
Pensioners Welfare OM No.4/l/87-PIC-I dated 1st.

May 1987 all CPf- beneficiaries who were in
service on 1st January 1986 and who wiere still
in service on the data of issue of this Order

will be deemed to have come over to Pension

Scheme subiact to the condition that, they have
to s.xerciss an option whether to continue undar
the CPf" scheme or to oDt for the Pension

.  ■' ly



schafne.. The option will have to ba exercised
R.nd conv/ayed to the concarnad Head of Office by
30 -9-1,98 7 in the enclosed form if tha employees
wish to continue under the CPh scheme. In the
instant case as clarified above Dr. Kapoor was
not subscribing to the CPf-' scheme p-revalant in
I OMR therefore notwithstanding the. fact that
the Hon'ble CAT in their iudgement/ordsr dated
4-12 ■1992 declaring that Dr. Kapoor was an
employee of l.HtiC, the question of extending the
pensionary benefits to him does not arise.

It is further informed that the matter
regarding regu1arisation of previous services
rendered under I OMR project for pensionary
benefits to you were taken up with the Deptt.
of Pension ii P.W., however, the same could not
be agreed to."

It would thus be observed that the main reason for the

rejection of the applicant's representation is that

his not having been subscriber to ICMR's CPP scheme

till his absorption in Kalawati Saran Children's

l-iospital, he could not have exercise the option to

come over to tha pension scheme. This, to my mind, is

not correct. The applicant's service with ICMR

project has to be treated as a prelude to his later

service in LHMC, thereby permitting to have pensionary

benef i ts whi1e accordi ng to the app1i cants, his not

having subscribed to CPP' in his earlier post. Rule 17

of the C(.;s I, Pension) Rules, 1972 cannot ba invoked to

help him. It is not disputed that the applicant had

joined on contract ICMR's project "for laboratory

studies in streptococcal diseases" on 1 ■8-74 in Lady

Hardinge Medical College. As pointed out earlier, he

()ad along wi fh 17 others, who were also in the same

project and who were apprehending termination of thair

service, had approached the Tribunal in OA 1881, 1882

and 1909/1992., which were disposed of with the clear-

findings that "who have worked in the ICMR project at

the Lady Hardinge Medical College, were not the

c:;rnployees of the ICMf-^ and they wet-e the amployee.s of

the Lady Hardinge Medical College". The said decision



hcis been upheld by the Hon'bla Supreme Court by the

dismissal of St..P filed against the above order. The

applicant was formally absorbed in Kalawati Saran

c;hi 1 dren °s Hospi ta 1 , which is an attachad hospi ta 1 of

I...HMC. Therefore, the service rendered by him as SRO

in the project from .1 •■8-74 and thereafter as Sr. Bio

(;;:hemist in Kalawati Saran Children's Hospital, would

have to be taken as continuous whole. Naturally,

therefore, the entire service should qualify for

pensionary benefits. The only apparent objection is

that during his attachment in the ICMR's project, he

had not subscribed to the CPP, which was operative in

ICIiR at that relevant time. However, as he had been

declared to be an employes not of ICMR, but of LHMC

only, this should not present any insurmountable

issue. It is in this context that the reference to

Rule 17 of the CCS (Pension) rules becomes relevant.

12. Perusal of the above Rule makes it clear

that for availing himself of pensionary benefits, the

applicant should have opted for the same, which he had

failed to do. The applicant has averred that during

his stay with ICMR project, he was not at all informed

about the existence of CPP/GPB schemes to the project

employees and, therefore, he could not have opted for

it. He has indicated by his letter dated 25-9"98 that

he was willing to pay his share in CPF with 6 ii;

interest to enable him to avail himself of the

pensionary benefits. In the circumstances of the case

tt'iat the applicant had not exercised his option,

purely on account of inadvertence and lack of

knowledge about the presence and the relevance of the

LPf ocheme and has expressed willingness to subscribe

b/'
1/
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share-, wilr-h intsraat;, his case, 17.0 my mind, would

warrant", exercise of powers of relaxafion provided fot

under Rule 88 ibid, which reads as below :

w:

"88. Power to relax

Where any Ministry or Department of the
Government is satisfied that the operation of
any of these rules, causes undue hardship in
any particular case, the Ministry or
Department., as the case may be, may., by order
for reasons to be recorded in writing,
dispense with or relax the requirements of
that rule to such extent and subject to such
exceptions and conditions as it may consider
necessary for dealing with the case in a jus'h
and equ i tab1e manner :"

The circumstances of this case are such that the

applicant was prevented from subscribing to the CP8

scheme prevalent in ICMR as the same was not brought

to his notice. bven otherwise, his having been

declared as an employee of LHMC and not ICMR, the

conditions of the Scheme were not strictly applicable

to him.. Still as he has indicated his willingness to

contribute his share to the CPf" along with bhe

interest, to save his pensionary benefits, the same

could be accepted and it would "hall wi'fhin the

permissible relaxation. The above finding is duly

fortified by the decisions of Hon'ble Sup-reme (.lourt. in

the cases of R.Subramaniam Vs. Chief Personnel

(!) f f i c e r Central R a i 1 w a y (. .19 '■) 6 (, .'10,) S (!) (!) / 2.) and DC) I &

Ors. Vs. 0.R.R.Shastry (1 '^97 (.1. ) SCC .S1.4 ) . In

Subramaniam's case, following are the observations of

the Hon'ble Supreme Court ;•••■

"2. In the result, this petition succeeds
and is allowed. Rule is made absolute. The
respondent is directed to accept the option
of the petitioner and grant him benefit of
Pension Scheme. The petitioner is further
directed to deposit the entire amount which
he received in lieu of Provident bund System
within three months from the date the

•  • ■ )5/^
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(Uovernrnenlr, accepts the option ot the
petitioner. The option shall be accepted
within two moths from the date a copy of
this order is produced.

3. Parties shall bear their own costs".

The relevant observations of the Hon'ble Supreme Court,

in D.P.R-Shastry's case are as below

/

benefit to one K.V.

dated 19-09.1994,

retired in the y?

t he rsf o re. ca11ed

"Mr. Mahaian appearing for the appellant
contended that the respondent having not.

exercised his option to opt for the
pension scheme within the time specified
in the Board' s 1 etter dated 23.07. ].974

the Tribunal erred in the law granting
him the relief in question. The learned

counsel, however, was not. in a position
to indicate any special reason why
similar opportunity had been given to
another railway employee which has been
noticed by the Tribunal while granting
the relief to the respondent Mr.,

Mahaian, however, contended that in view
of the Constitution Bench's decision of

this Court. in Krishena Kumar case the

impugned direction of the Tribunal cannot,
be sustained. When this case was listed

before this Court, on 06.05.1995, it was
brought to the notice of the Court, that
the Covt. itself has granted a similar

Kasthuri by an order

even though he had

I r 19 7 3 T he Cou r t,

upon the Union Covt.
to place the necessary material which

enabled the Government, to grant the

relief to Shri Kasthuri and how his case

stands on a different footing than the
case of the respondent. But. no further

affidavit was filed by the Union of India
nor was any material placed to indicate

any distinguishing feature for granting
t he re 1 i sf to S h r i K. V. Kast. hu r i an d

refusing the same to the respondent. Be
that, as it. may when the matter was again

argued on 20.08.1996, it. was contended on
behalf of the appellant that the

respondent having resigned from the

Railways and having been absorbed by the
Heavy Bngineering Corporation would be

entitled to the benefit available to him

under the Heavy Bngineering Corporation

and the counsel for the appe 11 ant. also

contended that the Heavy Engineering
Corporation has already determined the
pension of the respondent by taking into

entire period of service from

view of the aforesaid

of the learned counsel

appearing for the appellant the Court, had
called upon the railway administration to

account ths

1952. In

submi ssi ons

'h
1/
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indicata whether the period of servioe
rendered by the respondent from 1.950 tiJ. i
'22,07,1972 under the Railways was taken
into account by the Heavy Engineering
Corporation and whether the

p ropo r t i on a 1 i t.y of t he ps r i od of se r v i ce
from 1950 to 31,07,1972 and from

01,08,19 7'2 till the reti rement are

separated to compute the pension and if

so computed whether the respondent would

stand to gain any higher pension than is
being actually drawn. Out unfortunately
no further affidavit or material was

placed by the appellant , On the other

hand the respondent has filed an

affidavit stating therein that he has not
received any pension on his retirement
form the Heavy Engineering Corporation as
the Corporation itself and no pensionable
scheme. In the aforesaid premises and in
the absence of any explanation from the
appellant to indicate any special feature
for granting similar relief as late as in
the year 1994 to Shri K,V, Kasthuri, we
see no justification for our interference
with the impugned direction of the
Tribunal, The respondent had served for
about 22 years and he should not be
deprived of the pensionary benefit when
the Government itself had forward with
the L.iberalised Pension sCcheme and gave
option to the persons already retired to
come over to the pension scheme. But his

pension is to be calculated as on
31,0 7, 19 7 2 i n acco rdancs w i t h t he Ra i1 way
Board'"s letter dated 23.07,1974 and 1 n

&

cornpl iance

formalities

accordance

Elubiect to

this appeal
ci rcumstances

to costs."

wi th

by

with

the

i s

all the necessary
the respondent in
the said ci rcu1 ar,

af o resa i d obse rvat i on s
dismissed but in the

there will be no order

I lia above decisions would squarely. cover the

circumstances of the case and would have to be adopted

in favour of the applicant,

13. I also observe that in yet another case

of the Hon'ble Suprenrie Court in V.K.Ramamurthy Vs.

uoi & Anr, (1996 (10) SCC 73), the Hon'ble Apex Court

has not permitted the exercise of option, which was

attempted at a very late stage i.e. " Long (24 years)

after retirement. This decision would not harm the

.. instant applicant who has comeinterests of the

17/
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up with a request, before retirement, for permitting the

exercise of option, along with undertaking for

depositing his share for CPh for the earlier period/^^ 7
a 1 on g w i t h t he i n te rest.. 1 he app 1 i can t wou 1 d have t—

be granted the benefit of including his service for

purposes of pension, by permitting him to exercise the

option in terms of Rule 17 of the CPS (, Rules.,

1972 in terms of relaxation as provided for under Rule

88 ibid. Denying this would be totally against, the

decision of the Tribunal dated 4-12-1992, issued while

disposing of OAs 1881, 1882 and 1909/92, holding the

applicant to be an emplloyee of LHMC, which has been

duly upheld by the Hon'bls Apex Court, This alone

would be legal iust and fair.

14. In the above view of the matter, OA

succeeds and is accordingly allowed. Impugned order

No.l<.SCH/Admn/4428 dated l-l 1-2001 passed by the

respondent No.3 is quashed and set aside. Respondents

are directed to treat, the service rendered by the

applicant as SRO in I OMR project in LHMC on Studies in

Streptococcal diseases, before he came over to

Kalawati Saran Children's Hospital also as qualifying

service for the p.urposa of pension. To facilitate the

above, respondents shall also permit the exercise of

option by the app^licant under Rule 17 of the CCS

(Pension) Rules, 1972, in terms of relaxation as

permitted under Rule 88 ibid. This shall exercise

shall be completed within two moths from the date of

receipt of a copy of thi s i<7s;xier, as the applicant is

due to retire on superann\ial\ion at. the end of this

month - Nav 20D2. .No costs.
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