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CENTRAL ADMINISTRATIVE TRIEBUNAL
FRINCIFAL BENCH

O0.A. 312272001
M.A.2330/2001

Mew Delhi this the Bth day of September, Z00:2

Hon‘ble Smt. Lakshmi Swaminathan, Vice Chairman(dJd).
Hon ' ble Shri V.K. Majotra, Member{f).

In

1.

the matter ofs

Shri S5.K.5. Rawat,
Commissioner of Income Tax-1I,
Paykar Bhawan

Majuragate,

Burat-395861.

8mt. Bharti Dubey,

Commissioner of Income Tasx,

29, Ameeta &6th Floor,

7. Jeet Bhosaly Marg,

Mariman Foint,

Mumbai-400021 . .o Applicants.

(By Advocate Shri F.F. Khwrana,senior counsel)

Versus

Union of India,
through the Secretary,
Department of Revenue,
Ministry of Finance,
North Block,

Mew Delhi.

Central Board of Direct Taxes,
through Chairman,

Department of Revenue,

Ministry of Fiannce, North Rlock,
Mew Delhi.

Shri Ashutosh Frasad,

Commissioner of Income Tasx,

C/o Chief Commissioner of Income Tax,
Rayakar Bhawan,

Calcutta. oo FRespondents.

(By Advocate Shri V.F. Uppal - for Respondents 1%2,
NMone for respondent No.3)
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ORDER

Hon "ble Smt. Lakshmi Swaminathan, VYice Chairman{(J).

The applicants are aggrieved by the order
issued by the respondents dated B2.08.2001 which they
have prayed should be quashed and set aside. They have
also prayed far&ﬁinterim order to restrain the
respondents from giving effect to this order which had
been granted by Tribunal’'s order dated 13.11.20801, which
has continued from time to time.

2. The brief relevant facts of the case are
that the applicants who belong to 1971 batch of the
Indian Revenue Service (IRS) joined the respondents as
fAissistant Commissioner, Income Tax (ACIT). They were
later promoted as Dy. Commissioners of Income-Tax (DCIT)
and thereafter Commissioners of Income-Tax (CIT) along
with their batch-mates. They were promoted as DCIT in
the vears 1988 and 1981 and Non-Functional Selection
Grade (NFSG) waes granted to them w.e.f. 81.07.1986.
Both the applicants were promoted to tﬁe post of CIT
vide order dated 12.82.1%294. The promotion order dated
12.01.1994 was challenged by respondent No.3 in 04
2694/9% which was later transferred to Lucknow Bench of
the Tribunal and renumbered as TA 11/94.

S The applicant in TA 11/94 had contended that
recruitment to the grade of CIT is governed by the IRS
Rules, 1988 (hereinafter referred to as ‘“the 1988
Fules’) under which the eligibility for promotion to the
grade of CIT is either 8 years of regular service in

NFEG or 17 yvears of regular service in Grade A’ of IRS,




Yo

-

out of which at least 4 years should be in the grade of
DCIT/Dy. Director of Income-Tax. The applicants have
stated that neither they or any other officers who are
likely to be affected by the outcome of the TA were made
parﬁé; in that application. TA 11/94 was allowed by the
Lucknow Rench of the Tribunal by order dated
BZ.07.19%95. This order was recalled by order dated
I0.108.1996 and the matter was reheard and disposed of by
order dated 3I0.10.19%94. By this order, the T.A. was
partly allowed. The proceedings of the DFC held on 19,
20 and 21.160.1993 recommending promotions to the post of
CIT were qguashed and a fresh DFC was ordered to be
convened as 1T held on the same dates for preparing
panel for promotion to the level of CIT, based on  number
of vacancies taken into consideration by the DFPC  which
met in October,l1993% and in the zone of consideration
determined on the basis of the extant rules {including
amendent of 14.06.1993). It was also ordered that
promotion  to the posts of CIT will be made on the basis
aof the recaommendations of the fresh DFC. A Special
Leave Fetition filed by the respondents against this
order was dismissed by the Apex Court vide order dated
14.7.1997. Thereafter, the respondents issued the
impugned order dated 2.8.2001. By this order, the names
of applicants were deleted and the name of Shri Ashutosh

Frasad, Respondent No.Z and one Shri A.K. Bupta, were

included at zerial  Nog. &&A and serial MNo.71,

respectively. Further, the names of applicants were
included at serial Ne.244 (8) and serial No. 244(B)  in

the IRS Civil List 200B (CIT portion}.
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submitted that the applicants cannct be discriminated
against in the matter of promotion post by adopting &
diferent vyardstick. According to him, under the 1988
Rules, the eligibility criterion is B years of regular
service in the feeder grade of Dy. Commissioner/Dy.
Director and only 8 years of Confidential Reports should
be taken into consideration for every officer , for
for Y

congidarinqtprmmation to the grade of CIT.

. We have seen the reply filed by the
respondents and heard 8hri V.F. Uppal, learned counsel.
In the reply, the respondents have stated that they have
convened a review DPFC as directed by the Tribunal
(Lucknow Bench) {supra)l. The applicants were not
included in the select panel. We are informed that
Shri A.K. Gupta has retired from service. The
respondents  have stated that the applicants were also
considered for the posts by the review DPFC which met in
COctober, 2000 against the vacancies Tor 1994-93,
Accordingly, thelr seniority has been revised and they
have submitted that their actions are in accordance with
the directions issued by the Tribunal (Lucknow Rench).
In reply to Ground "F° of the 0.A.,that the eligibility
of the officers is 8 vears of regular service in the
feeder grade of Dy. Commissioner/Dy. Director and 8
vears of Confidential Reports have heen taken into
consideration for every officer, the respondents have
maraely stated that there has been no discrimination vis—
a-vie the applicants and the DFC had found Respondent

No.Z fit on the basis of the yardstickas directed by the
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Tribunal (Lucknow Benchj. Learned senior counsel has
relied on the judgement of the Hon'ble Supreme Court in

Naseem Bano (Smt) Vs. State of U.P. & Ors. (1993 Supp (4)

5CC  46), wherein it has been held that the averments
made in the writ petition which is not controverted by
the respondents is presumed to have been admitted. Bhri
V.F. Uppal, learned counsel has merely reiterated the
averments in the reply which we also find are somewhat
skatchy and the conention of the learned senior counsel
for the applicants that only 8 years of regular service
in the feeder grade of Dy. Commissioner/Dy. Director
should have been taken into account has not been clearly
answered by the respondents other than stating that
there has been no discrimination against the applicants.
b, Respondent No.3 has filed a reply which we
>have seen but none has appeared for him. Afoccording to
him, since the order dated 2.8.2001 has been issued in
pursuance of the order of the Tribumal (Lucknow Rench)
dated 30.18.1996 as confirmed by the Hon'ble SBupreme
Court on 10.7.1997, there is no ground available to the
petitioners to challenge the validity of the order dated
s.8.20081.

7o We have carefully considered the pleadings and
the submissions made by the learned counsel for the
parties.

& In Tribunal ' order dated 20.10.19%6 (supra).
the Tribunal had rejected the prayer of the applicants
for quashing the IRS (Amendment) Rules but had partly

allowed the application. It was ordered that the
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proceedings of the DFC held on 19,20 and Zlst October,
1997 recommending promotions to the level of CIT are
quashed and a fresh DFC should be held for the same
dates for preparing a panel for promotion to the level
of CIT based on the number of vacancies which had been
takan into consideration by the DFC held in October,
199% and the zone of consideration determined on  the
hasis of such vacancies as per extant rules, including
amendment of 14.46.1925. It was further observed that
the assessnent for empanelment shall be made in
conformity with the observations made in para 19 which,
inter alia, had stated that Confidential Reports should
be coneidered for the number of yvears of service put in
by them with minimum length of service included in  the
rone of consideration and particular attention has to be
given to the CRs for the years in which the officers
have served as DCIT or Dy. Directors of Income-Tax.
9. In the light of the above orders of the
Tribunal, it would be necessary to see the relevant
rules. Under the 1288 Rules, Schedule-11
provides the method of recruitment in the field of
pronotion  to the grade of Senior Administrative Grade
(8A6) (Commissioner of Income Tax and Director of Income
Tax). Column 4 provides as follows:
"Dy. Commissioners of Income—tax/Dy. Director
oaf Income—-tax with 8 years’ regular service,if
any, in the non-functional selection grade or
17 yrs. reqular service in Gr. A" of Indian
Revenue Service out of which at least 4 vrs
should be in the Grade of Dy. Commissioners of
Income—tax/Dv. Directors of Income-tax".
The above entry in  the 1988 Rules, as amended on

14.6.1993% provides as Tollowss:
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"Deputy Commissioners of Income—tax/Deputy
Directors of Income—-tax with eight vyears’
Fragular service in  the grade including
service,if ANy q in the nan-functional
selection grade or 17 yrs. regular service in
Group A7 of Indian Revenue Service, out of
which atleast four vyears should be in  the
grade of Deputy Commissioner of Income-
tax/Deputy Director of Income-tax".

o

In  the Explanatory Memorandum in the Notification of

1995, reference has been made to the aforesaid 0.A.

filed by Shri  Ashutosh Frasad (08 2694/93%) in  the
Frincipal Bench which was later transferred to the
Lucknow Bench. The discrepancy of the contents in
”’ Column No.4 as published in the Gazeltte of India and as
approved by the UFBC were noticed after the Tiling of
the aforesaid Original Application before the Tribunal
and  an error has crept in by omission of the words in
the grade "including service" in the aforesaid column.
It was esxplained thalt with a view to rectifying the
mistake and in order to amend in Schedule-I11, column 4

-y

against serial no. 2 regarding method of recruitment in

oy SAG/CIT/Director of Income-Tax, the amendment shouwld
\{. take effect retrospectively from 12.3.1988, i.e. the
date on which the principal Rules were notified in  the
Gazette of India. It was also certified that the
amnegndment from the retrospective date will not affect
any one adverssly.
1@, It is clear, therefors, From the abave
amendment of the 1988 Rules by Notification dated
14.6.19%5 thét the amendment to Schedule~11, Col. 4
against serial No.2 was to take effect retrospectively
from 12.5.1988. Aocordingly, DCITs/Dy. Directors of

Income Tax with 8 yvears regular service in  the grade,




including service, if any, in the NFSG or 17 vears

regular  service in Group ‘A of IRS Rules out of which

at least 4 years should be in the grade of DCIT/Dy.

Directors of Income-tax were eligible to be considered

-~

for promotion to the post of SAG/CIT. In the light o

the provisions o f the 1988 FRules as amended in

199%, the eligibility criterion is 8 vyears regular

service as DCIT/Dy. Directors of Income-tax. It is also

~ made clear from paragraph 20 (ii) of the Tribunal’'s
aorder dated 30.10.199&4& that the amendment of 14.6.199%

’1’ should be taken into account. As mentioned above, the
stand .mf the respondents that 17 years ACRs is ‘the
criteria as ordered by the Tribunal and there has been

mo  discrimination vis—a-vis the applicants as all the
@ligible persons have been similarly considered is,
therefore, not in accordance  with the aforesaid
judgement of the Tribunal (Lucknow EBench). The issue in

thie case is not one of discrimination but "application

o~ aof the relevant Rules. In the facts and circumstances

\/ @t the case and having regard to the aforesaid amendment
af the 19838 Rules by Notification dated

i

14.6.1993 which has come into effect w.e.f. 12.5.1988,
that is the date on which the 1988 Rules came into
effect, we see force in the submissions made by the
laarned senior counsel for the applicants. The
@ligibility for consideration to the grade of CIT would
be DCIT/Dy. Director of Income Tax with 8 vears regular
sarvice in the grade, including service, if any., in NFS56

which the applicants Ffulfil., We also see
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force in the contention of the applicants that the
impugned order dated 2. 8.2001 does not clearly sﬁell out
the actual manner of implementation of the Tribunal’'s

order dated 30.10.1996 and whether the criterion for

considering the eligible officers as laid down in  the
Fecruitment Rules as amended has been taken into account
correctly or not. Accordingly, the impugned order dated
2.8.2001 is quashed and set aside.

11. In the result, the application succeeds and is
allowed. However, in the facts and circumstances of
the case, we consider it appropriate to grant the
respmndent% - further three months to fully comply with
the directions of the Tribunal (Lucknow Bench) in  the

arder dated 30,10.19%94. No order as to costs.

V - — ) -~ (_? . ¥ -
tfaf by il
(V.E. Majotra)l (8mt. Lakshmi Swaminathan)
Member (4] Vice Chairman (J)}
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