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‘These 0As  pertain to ocne applicant and are

inter-related, involving common question of law and
. 7 .

Fact. 'Hence“they are disposed of by this _common'

arder.
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2. In Oﬂ~1543f2001 the grievance'of abplicant
in this QA is that respondents are proposing to place
him under suspension with a view to negate the effect
of the order of the Tribunai passed on 6.6.2001 in
MAw?SQKQOOl in Dﬁf1260/2000 tb opeﬁ the sealed cover
and to take further aétion‘in accoraance with law. He
has sought a direction to respondents not to suspend

applicant at this belated stage.

5. SIn DA-2412/2001 applicant  impugns

" chargesheet issued to him under Rule 14 of CCS (CCQ)

'Rulés, 1965 and has sought quashment of the same with

all consequential benefits

o, In 0A-23102/2001 a challenge has been put
’ ]
aQain&t order passed by respondents on  13.8.2001

denying regular promotion to applicant to the post of

ACP in Grade II‘of ODANIPS and to continue his case

under 'sealéd.cover. Ha has sought guashment of this
order witﬁ direction to respondents to open_the sealed
cover and regulérise adhoc service of applicant as
ACP. ' ’

57 Briefly stateda'applicant joinéd as a Sub
Inspector\ in Delhi Police on 7.4.67 and was  promoted
as Inspector as well as Assigtant Commissioner of
Police on ad hoc basis w.e.f. 5.5.93. A vigilance
clearance"was sought af the'timé of promotion  of
applicant on 3.11.89%9 where his name stood-at serial

Ho.65., Thouah no DPC was held from 1993 to 2000 for




promotion in  Grade II of DANI@S s ACP respondents
hald & FDPC in ﬁpfil, 2000, Applicant’s 'cage Was
considered aqd Qag found fit as per rules but the
promoticon  order dated 10.5.2000 does not inélude his
name . - O 26~2“200d respondent$ communicated to him
that —as he was under desmed suspension on account of
criminal case his case was placed in a sealed cover.
OA~1260/2000 was fiied~before the Tribunal whereby, by
an order passed onAlO,lluZOOO apprehended. order of
gusbension was  staved. Subsequently, through an
amendad challan name of applicant was deleted from
coluﬁﬁs' 2 and 4 of the chargesheet and on a report
under . Szction | 169 Cf.PC bylthe Police ultimately on
13,11 .2000 'épplicant was discharged frqm criminal

case.

“. on 10.4.2001  deemed susﬁension of
applicant was revoked andAh@ joinea back his duties,
Applicant s filed Mﬁ~982f20¢0 In = DA~1260/2000 for
direétion to'regpondénts to open the seaied cover, by
an  order  passsd on 6,6"2001 was acceded to and | two
months time was accorded Lo responaents fo open the
gealed cOvér" . GﬁwlﬁéOﬂQOOO WAS disposed of on
25;?.2601 with the directibn that in the event there
are no legal objections as on date respandents ashall

opan  the sealed cover and proceed further. While

-

doing so, the.effect of revocation of suspansion’ on
10.4.2001 and discharge of . applicant in FIR No.76/99

was taken note of.

e
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7. A chargesheet was issued under Rule 14 of

the éCS (CCQ).'Rules, 1965  on 18.7~2001. alleging
charges pertaining to the vear 1990 and the Charées
which, constitute offences against applicaht in fhe
criminal case in which he has been dischar§ed_ By‘an
order dated 13.8.2000 recommendations of DRC kepf in
sealed cover has not been obened on the 'ground that
appiigaﬂt Ahaé .been issued a chargesheet 'in fhe

1

disciplinary proceédings, giving rise to these Qas.

S; Sh. - B.E. | Raval, learned counsel
appearing fof applicant contends that the chargesheet
issued on 18.7.2001 is liable to be set aside. In so
far as  article-I 1is concerned, applicant has been
alleged to have .committed misconduct for applying
Fraudulently- for immigration in June 1990 and
26.4.1991, inquiry initiated after a gap of about 10

vears  with inordinate delay is liable to be set aside

cin the wake of the decisions of the Apex Court in

state of M.P. w. Bani Singh, AIR 1990 SC 1308 as

well as State of Puniab v. Chaman Lal Goval, 1995 SCC

(.&S) 541.

9. As regards other articles II and III of
the charges, it i$ Stated that the same pertain to the
ceffence alleged against applicant in the criminal case

FIR MNo.76/99 under Sections 4l9/420/468/471/511/120~8

of IPC  and 12 of P.P. Act on which he has already

been discharged as nothing incriminating has. been
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found prima facie against him, as such once he 'has
been exonerated of the charge, no proceedihg can be

held on the same grounds.

1o, Shri Raval further states that the DPC
was held 1 n aApril, 2000 énd the deemed suspension
resorted to in 1999 has come to an end immediately on
release of applicant on bail and in-absence of a&any
ardet passed afresh under Rule 10 (1) and on further

discharge on 30.11.2000 the sgaled cover was to be

-

Capaned  and  given effect to respondents have delaved

implementation and now resorting to the chargesheet
and  a oriminal case for disproportionate assets
promotion of applicant cannot be placed under sealed

caver.

11, Morsover, 1t is contended that the OPC
has. not been held as per, rules as per DOP&T OM issued
In 1989. Admittedly, DPC was not held from 1993-2000

and  the panel should have been drawn separately

yearwise from 1992-95 and as applicant admittedly was

&
i
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1ible  and considered for 1995 he should have been
promotec as nothing wWas pending against in.
Subsedquent criminal case and chargeshest ‘would, not
effect his promotion and Fesort to sealed cover is

contrary  to the law laid down by the Principal Bench

in  O&a~1415/2000 in H.¥K. Yadav v. Union of India

decided on 24.9.2001.

12, Shri Raval states that a8 per para 6.4.3%

of  Government of India’s OM dated ?.4.96 while

preparing  the vearwise panels the scrutiny of  the




record  of  service should be limited to the records
which would have been available had the DPC. met at the
appropriate time and as nothing was pending against

’

applicant in  1995% promotion should have been given

effect to and resort to sealed cover is contrary to
law. Subsequent events would not effect the

promotion.

1%.. 3hri Raval further S'atés that the deemed
suspansion has no relevance as he was not placed under
suspension - during 'the - relevant - period  for
consideration by a DRC. @s the suspension was revoked
and nothing adverse existed against applicaﬁt the
logicgl corollary warranted opening of ﬁealed cover

and atting upon-the recommendations. Withholding of

Cpromotion on prosecution sanction accorded on 7.7.2001

and institution of DE on 18.7.2001 will be of  no
canseduence  and would not. apply in the case of-

applicant.

La. Respondents represented by  Hrs. Renu
George as well as Sh. R.M. Singh, strongly rebutted

the contentions of applicant and sfated that as

W
applicant was o discharged in the criminal case
which as per Cr. . P.C. does not amount to acquittal

the proceedings initiated on the same charge cannot be

guashed.

15, It is further stated that vearwise panels
have been drawn and the promotion was considered A

par  thea DPC guidelines contained in OM-. issued by

Government in 1989 as well as modified in 1999 keeping
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‘n  view the directions in 0A-1260/2001 on 25.7.2001.

Ve
. : Bt .
ppplicant sealed cover waSPODGHQd but as he was facing

a disciplinary proceeding and criminal prosecution has
bean launched against him before his actual promotion

in the  event any . condition, i.e., pendency of

“oigciplinary proceedings'or_criminal charge is found

the promotion is to be kept in sealed cover as per
DOP&ET 0Om dated 14.92.92. The same would be acted upon
after the criminal trial and proceedings are over

Iagainﬁt-applicant. -

1é. In so far as decision of Principal Bench
in Oﬁw1415f2000 is concerned, it is contended that the
Barme is per iﬁcuﬁiam of Government of India’s
instructions contained in para 7 of oM dated 14.9.92
as‘ well as decision-of the Apex Coﬁrt”in nion __of

{ndis _ v. R.S. Sharma, (2000) 4 SCC 394 . where - the

actual promotion was denied as the conditions laid

Adown under para 7 of OM dated 14.9.92 existed, as such
the = sama cannot be relied upoh in case of applicant_
Shri Singh also objeéts to the multiple reliefs sought
in Déf3102j2001 by cohténding that - the prayer

contained 1s to quash the order’passéd continuing the

sealed cover as well as regularisation of adhoc

service, which cannot be countenanced in view of Rule

10 of the Central Administrative Tribunal (Procédure).

Rules, 1987. ,

17. Ms.. Renu George in  0A-2412/2001
contended that RC No.DAL¥l988_AA6055 dated 23.9.98 has
been registered against applicant under Prevention of

Corruption dAct, 1988 where sanction was accorded - and




the trial is pending. It is further stated that the

chargeshest  lssued after ll.years would not wvitiate
the entire procesdings, which are validly drawn as per

the rules and the decision of the Apex Court.

18, We have carefully considered the rival
contentions of the parties and perused the material on

raecord.

/

19. Before we proceed to resolve the issue
“‘ involvaed in the present case it is relevant to

reproduce some  relevant. provisions relating to the

prasent cass:

&.d.3  Service record to be scrutinized
while preparing vyearwise panel-——For the
purponss  of  evaluating the merit of the
officers while preparing vear-wise panels,
the scrutiny of the record of service of
the officers should be limited to the
records that would have been available had
the OPC met at the appropriate time. For

_ instance, for preparing a panel relating to

' the vacancises of 1978, the latest available

" records of service of the officers either

| ‘ up  to Decenmbsr, 1977, or the period ending
| March, 1978, as the case may be, should be
taken into account and not the subsequent

QIes. However, . 1if on the date of the
maeting of the DRC, departmental
proceedings  are in progress and under the
existing instructions sealed cover:’
procedure Is to be followed, such procedure
should be observed even If departmental
procaedings wers not in existence in  the
vear to which the vacancy related. The

officer’s name should be kept in the sealed
covaer till the proceedings are finalized."

(pages 843-844 Swamy’s Complete Manual on
Establishment and administration, May, 2000
Edition) :

Mv Rara-7  of OM dated 10.9.1992 is reproduced

as undaer:
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"sealed cover applicable to an officer
coming under cloud before promotion.-—A
government servant, who is recommended for
. promotion by the Departmental - Promotion
Cammittee but in ‘whose Casé any of the
circumastances mentioned in para 2 above
arise after the.recommendations of DPC are
recelved but before he is actually
promoted, will be considered as if his case
had been placed in a sealed cover by DPC.
Me shall @ not be promoted until he is
completely exonerated of the charges
against him and the provisions contained in
this OM will be applicable in his case
also.”

2

O

) If one has regard to"the aforesaid
provigions, Dpé'while praparing yeafwise panels éhould
scrutinize the . record available with the DPC had it
mezt: ét thé apﬁropriate time andiif it is found on the
date of meeting of the DPC departmental proceadings:or
criminal  case aré in progress, sealed cover is to be
resorted to, but this procedure shall also be resofted
to  in case even if proceedings were not in. existence -
iﬁ' the  year to which'the‘vacanby felated, officer’s
naﬁ@ should be kKept in sealed cover. Ih a nut shell

even if the proceedings are not pending on the date of

vcongideration but Government officer who before ' his

actual - promotion after recommendation any of the

—_

circumstancés like Apendency of disciplinary
broceeding$':oﬁ'criminal trials arises the case is to
be placed iH the sealed cover and promotion would not
be madé iness the governmeﬁt.servant’is completely

exonerated of the charges.

z1. Admittedly, applicant was promoted on
adhoc | basis in the vear l§93 and as per his
@lig

ibility his promotion was due in the yéar 1995.

As  the DPC could not be held till 2000 in April 2000
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OPC  made  yearwise panels and considered the case as
per the vacancies yegrwise, ﬁpplicant in the meantime
was invalved in a criminal case and was placed under
sUlaspension. fis such his case was placed in seéled
cover. Subsegquently, on his discharge in the criminal
case Torwarding of report under Section ié? Cr.FC by
Police on 13.11.2000 suspension was also revoked 1n
April  2oo01. Applicant  approached this court in
Oﬁwlﬂé@jﬁooo whe~eby on_an'interim order passéd on
ll,&~2000 directions have been ilssued to respondents
te  open the sealed cover but on final disposal of the
an on 26.7.2001 the interim order gets merged into it
and by this order diﬁectiohs haQe been issued that if
ro legal  objscotions  as  on date are there the
respondents  should open the sealed cover and  proceed
Further. We  find that on 25.7.2001 applicant had

alraady been Issued a memorandum under Rule 14 of the

CC3 (CCA)  Rules for a major penalty and moreover
RC-55/5/98 dated 2%.9.98 for an offence of
disproportionate | assets  was registered against

applicant on 7.7.2001 on which the sanction was taken

from the Lt. Governor and the chargesheet was fFiled

in  the court. as such on 25.7.2001. i.e., when the
respondents have acted upon the recommendations of the

ORS in  Aapril, 200@ applicant was undsr cloud as &
disciplinary proceeding has been proceaded against him
andal a chargesheet was issued and in the criminal cass
sanction  was  taken as per clause 7tbf the 0OM  dated
Ld.s.92, applicant is ot entitled for actual

promotion and his case would be considered after he is
|

completely exonerated in the proceedings. Aforesaid

circular cams in scrutiny before the Apax  Court in

\




an  event had happened at the relevant time
the government employse cannot be denied of
his promotion, if he is otherwise entitled
tn it. Learned counsel alsco submitted that
Jankiraman was since followed in Union of
Indis wv. Ur. Sudha Salhan and Bank of
India V. Degala Suryanarayana. The

clauses of the second para of the Sealed
Cover Procedure considered in Jankiraman
were not those involved in the present cass
and hence that decision is of no avail to
the respondent. In the other two decisions
the facts warranted application of the
ratic contained in Jankiraman. The added
factor in  these two cases was that the

public sarvant concerned had been
exonerated. of the charges framed by the
. ‘criminal courts. In the present case the
respondent is still facing trial for

sarious  offences, and hence the situation
is different. '

17. We may also point‘ out, in this
coantext, that in Delhi Development:
Aauthority v, H.C. ‘Khurana and Union of

India v. Kewal Kumar this Court found that
the ratio in Jankiraman is applicable only
to the situations similar to the cases
discussed therein, and hence the Sealed
Cover FProcedurs resorted to by DPC in those
two cases was upheld by this Court.”

Lof Xl

22 If one has regard fo the aforesaid ratio
laid down by the apex Court action of the respondents
in fegorting to ssaled cover procedure cannot be found
Fault with and morsover as per DOP&T OM datéd 9.4.96
though the considsration of record is restricted to
the‘ DPC held fTor the particular year but vet if
,
subzaguent proceedings, i.e., either disciplinary or
criminal are iﬁitiated then tha sealed cover procedure:

| .

should be adopted till the proceedings are finalised.

Moreover,  DOP&T OM dated 23.2.99 provides adopting of

sealed cover procedure in case where a disciplinary or
criminal proceeding is pending against a government

saervant.
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observatiocns ths wvires of this circular has been

Upheld:

Y13 Two factual aspects are admitted.
Nne is that the respondent was not actually
promoted @ven  nNow. The other 1is  that
formal sanction has bean accorded to
prosecute him in the meanwhile. If that be
so, para 7 of the Sealed Cover Procedurs
wou ld entirely apply and the
recommendations made by DPC in respect of
the respondent have to remain in the sealed
cover, until he is completely exonerated of
the charges against him.

14. Shri Anil Kumar Sharma, learned:
counsel  adopted the contention that the
situation would not have arisen as

envisaged in para 7 of the Sealaed Cover
procedure if the appellants had complied
with the oconditions stipulated in the
of fice memorandum dated %1 .7.199L either on
that day itself or at least soon thereafter
by promoting the respondent. The learned
counsel contended that the Department had
WilTully and deliberately avoided to comply
with the said office memo dated 31-7-197%,
and hence the appellants should not be
parmitted  to take advantage of their own
wrong .

15. We are not impressed by the said
arguments for two reasons. One is that,

what the department did not do is not the
yvardstick indicated in para 7 of the Sealed
Cover Procedure, what is mentioned therein
is that it cannot apply to the government
sarvant whoe is not “actually promoted” by
that time. Second is that, the stand taken
up by the Department is that in spite of
deletion of clause (iv) of the second para,
the recommendations of DPC must remain in
the sealed cover -on account of the
conditions specified in clause (iii) of the
said paragraph by virtue of the operation

~of  para 7 thereof. We cannot say that the

said stand was incorrect and, therefore, we
are unable to blams the Department for not
opening the sealed cover immediately after
AH1-7T-1991.

1é&. Laarned counsel for the resspondent
made an  endsavour to contend that in the
light of the decision of this Court in
Union of India v. X.V. Jankiraman the
sealed Cover Procedure can be resorted to
only after charge-memd is received or &
charge~shest is filed and that unless such

"« case (supra) and by the following
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z23. As the contention. of the learned counsel

for applicant is that had the sealed cover been openead

'
v

on 135.11.20 itself there was nothing pending against
applicant which could have warranted "adoption of
sealed cover  and  hs would have been promoted

accordingly as is consideration fof promotion was made
by the DPC.in April, 2000 for the yacaﬁcies pertaining .
to  the yéster yeér" This cannot'be countenanced.

Tﬁe contention that once hé stood discharged from.the
criminal case his sealed covér was to be opened as the
daamed suspension .is_by implication goes as. soon as

th government servant is released from the custody.

it

This cannot be countananced, as‘in the order péssed Dy
the dwurf in OA~1260/2000 on 25.7.2001 sealed cover
was directed to be opened as on date if no legal
ehjections  are existing; As applicant'was issued - a
chargessheet and a criminal‘case'was Fegistered where a
sanction  was accordéd conditions existing do not
peﬁmit actual promotion and the sealed cover resorted
cannot beufound fault with. Moreover, as a coordinate
Eench it is ’nof apan for ﬁs' to  go béybnd‘ the
ﬂirectionsr or  to sit in appéal OvEr the decision - of
the court: As the sealed bover was to be opened with
Tespact  to 28.7.2001, the orderfimpugned does not
suffer fﬁom any legal infirmity as they have rightly

adopted - the sealed cover in the wake of pendency of

y

H

disciplinary as well as criminal proceedings against.
applicant which is perfectly in order and - in
consonance with the Government of India’s instructions

contained in para~7 of OM- dated. 14.9.92 as upheld by

the Apex Court in R.S. Sharma’s case (supra).
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24 In so far as the relief contained in

- 0A-1543/2001 the . same 1is consequential to opening

the proceedings are over égainst thé applicant, who is
ot 5¥ejudiced in  any manner, as he is still
continuiﬁg on ad hoc basis and in case of his cémplate
exoneration  he would be accorded all the benefits in

accordance with law and instructions on the subject.

! ; 25, Lastly thglchallenge to the proceedings
initiaﬁed under Rule 14 of the CCS (CCA) Rules, 1965
by applicant is poncernedF resort of apblicant is thét
having “discharged in the criminal case he cannot be
procesdad in disciplinary proceedings on the same
charge and morsover the charge relating to 1991 when
applicant was allegedly‘ sought US immigration his
balatad for which no reasonable»explanatiqn has - been

given is concerned, we Tind that the charges are

- ' ilﬁs:se;béu“able“ Morsover, as contended by applicant that
o1 his  discharge he  cannot be  proceeded in

cannct  be countenanced. Discharge and acquittal are

exonérated aven before the evidence is recorded and

the entire procedure of the trial is gone into whereas

in a acquittal the trial proceeds and concludes after.

recording of evidence, defence and recording of

PorEasons. Moreover, under Section 300 of Cr.p.C. an
«acguittal is a bar for trying an accused onceagain for

ot the  same offence whereas in cdase of discharge a fresh

trial can be held”‘with thé éonsent of the court

sealed cover as the sealed cover would be opened after |

disciplinary proceedings on .the identical charges

two different aspscts. In a discharge an accused is

R T
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di&charging the accused or any other court. In nut

@ll, an acquittal is exoneration of the accused on

N
i : : e . LN
merits whersas discharge iIs not. A S
. : e
! -

R If one has regard to the aforesaid
provisicns, in the present case applicant was afﬁested
in case FIR NO.76/99 and on filing challan applicant ’
was found in .column MNo.4 but on a Eeport filed by
Police under Section 169 CF~PC on ﬁhe -ground that
. \\) Z there 'is no sufficient evidence or reasonable gfound

to  justify forwarding thé accused to the Magi$trat¢ '

" without taking cégnizance an order has been passed to
discharge applicant. In fact, as pef Sectioh-l90 3
Magistrate has to take cognizance eithef on the police
report  or  otherwise. As in case of applicant no
éognizanqe has been takenh it cannot be held to be a
vaiid discharge in a warrant case under.Section 239 as
it  is on the report under?Seétion 173-of the Cr.pP.C.
.\5 ‘ after thefpfosecution and accused given an‘oppoftunity

for being heard the Magistrate considers the charge

sccusaed by recording reasons. As the action of the
Magisltrate s only on  the basis of report under

section 169 in-the circumstances when cognizance has

not been taken he has been discharged. Neither there
any evidence has been gone into nor trial has’

pet]

proceadead.

pd

27. 0 The question regarding continuation of

proceadings or punishment even after acquittai'in the

criminal case is concerned, the issus was settled by




S

Lo17

the apex Court in Capt. M. pauyl Aanthony Y. Bharat

Gold  Mines. JT 1999 (2) sC 456 by observing as.

"z There is vyet another reason for
discarding the whole of the case of the
respondants. Az pointed out earlier, the

criminal case as also the departmehtal
proceedings were basad on identical set of
facts, namely, the raid conducted at the

appellant’s residence and . recovery of
incriminating articles therafrom. The

Findings recorded by the Inguiry Officer, a
copy of which has been placed before us,
indicate that the charges fFramed against
the appellant wera sought to be proved by
Police officers and Panch witnesses, who
had raided the house of the appellant and
rad effected recovery. They were the only
Witnesses examined by the Inguiry of ficer
and the Inquiry Officer, relywing upon their
statemants, came to the - conclusion that
that - the charges were established against
the appellant.“ The same wWitnesses were
ewamined in  the criminal  case  but the
court, on & consideration of the entire
evidence, camg Lo the conclusion that no
saarch  wWas conducted nor was any recovery
.made from the residence of the appellant.
The whole case of the prosecution was
thromn out and the appellant was acquitted.
In  this situation, therefore, where the
appzllant is acquitted by & judicial
pronouncement with - the finding that the
"raid and recovery® at the residence of the
appellant were not proved, it would be
unjust, unfair and rather oppressive to
51low the findings recorded at the ex~parte
departmental proceedings, to stand.”

Eé_ 1¥ one has regard to the aforesaid ratio
a punishment by a quasi-~judicial authority or an
inguiry on the same charge cannot be sustained if the
government servant 1s acquitted on  a judicial
pronouncemsant on merits when the entire trial has been

gone into in the criminal case.

i)

9. In the instant case, trial has not

procecded  and as such in the light of the decision of

apex Court in Nelson Motis v. Union of India, JT 1992
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“

%) SC 511, the disciplinary proceedings drawn against

3

e

applicant cannot  be found fault with, where the

Fellowing observations have been made:

5. gn far the first point is concerned,
namaly whether the disciplinary proceeding
could have been continued in the face of
the acquittal of the appellant in the
criminal case, the plea has no substance
whatsoever and does not merit a detailed
consideration. The nature and scope of a
criminal case arg very different from those
of a departmental disciplinary proceeding

and an order of acquittal, therafore,
cannot conclude the departmental
procgeding. Besided, the Tribunal has

pointed out that the acts which. led to the
initiation of the departmsntal disciplinary
proceeding  wears not exactly the same which
were tha subject matter of the criminal
case.

N

. Moreover, in the absence of no misconduct

or malafides, in &

[T

ydicial review at an inter~locuUtory
slags the disciplinary proceedings cannot be
interfered, as held by the Apex Court in Union_ _of

Indi@wim Upendra _Singh, 1994 (z) sL.J 77 .

x

Z1. In  the light of what has been stated
above, we do not Find any merit in the OAs, which are

accordingly dismissed. No costs. -

Let a copy of this order be placed in the case

File of each case.

L - fy\ S
<Ry (Icied,—
’ (S.A.T '

CShanker Raju)

Member (J) LT. Rizvi)

Member (A)
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