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Navodaya Vidyalaya Samiti
Room No.437, C Wing

^  onaBbii Bhavan, New Delhi
o. Navodaya Vidyalaya Samiti

(Through Joint Director (Admn.)
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Deputy Director (through R-3) .. Respondents

onri o. ivajappa. Advocate)

ORDER
j- w . JT. Singh, Meniber(A)

Tne applicant is btfort; us in a second round of

-Lxbigauxon challenging his transfer from Delhi to

y  oiij.xiuiig s

.  Applicant has earlier filed OA No. 438/2001

challenging the order dated 3.1.2001 passed by

Respondents whereby he has been transferred from the post

of Deputy Director(Admn.), Navodaya Vidyalaya Samiti

(NVS, for short) Hqrs. to the post of Deputy Director at

gional Office, Shillong. That OA was disposed of

by a Single Bench of this Tribunal vide its order date(



Id
9.8.^001 w±Lh a direction to the respondents to dispose
of the appeal of the applicant within a period of one

month and till then respondents shall not insist upon the

applicant to join at Shillong and applicant may avail of

leave which was due to him as per the le'ave rules,

the said order, interim stay order dated 23.2.2001 in
leibpsL^u oi the transfer order dated 3.1.2001 was also

vacated. m pursuance of Tribunal's order dated

S.o.^OOj., has passed an order dated 5.11.2001
rejecting the representation of the applicant dated
5.1.2001 against the transfer order. That is how the
applicant is before us seeking directions to quash and
faOu asxdt: bhe ux'igxnax transfer order dated 3.1.2001, the

relieving order dated 5.1.2001 and rejection order dated

5.11.2001 with further directions to the respondents to

allow the applicant to function as Deputy Director

(Admn.) at NVS Hqrs., New Delhi.

T.T ̂  1
VTft; liclîve heard the learned counsel for the parties and

perused the records. We have also carefully gone through

the averments made by the parties in OA/reply/rejoinder

as well as the judgement dated 9.8.2001 in OA

438/2001(5upra). We find that most of the points raised

by the parties have been discussed at length in the

judgement dated 9.8.2001 and therefore we do not deem it

necessary to discuss those points again. However, we

would like to dwell on certain points which are vital and

relevant for the purpose of proper adjudication of the
present case. They are discussed as under.



4- At the outset, the learned counsel for the
respondents has taken the preliminary objection that the
present OA is hit by the principle of resjudicata as the

applicant is agitating on the same points which have
arreau, been adjudicated upon by the Tribunal vide its
order dated 9.8.2001. However, the learned counsel for
che applicant has contended that the present OA is
against che rejection order dated 6.11.2001 which has
given the applicant a fresh cause of action. The learned
counsel further contended that while passing the order
dated 9.8.2001. the Tribunal has given its findings only
with regard to the vacation of interim order. So far as
one disposal of the OA is Concerned, the findings of the
Tribunal are given in the last para of the aforesaid
judgement directing the respondents to dispose of the
appeal of the applicant. Moreover, the Vice-chairman of
the NVS while rejecting the appeal of the applicant has
given her own findings which are in violation of
statutory Rules. Hence, for these reasons, the OA is not
oaned b, the principle of resjudicata but on the other
ha,nd the findings arrived at by the Tribunal are

per-incuriam. Although the Tribunal in its aforesaid
^  judgement has not specifically granted the liberty to

re-agitate the matter but that right is always available
With the applicant as per law.

J- The contention of the applicant is that there are
three different categories of Deputy Directors (DDs) in
NVS. Out of 13 posts of DDs, 11 are designated as
rvrv t \ j _ . aon ecaoemics,, one ®ach is designated as BD(Admn.) and
BD(Pinance). Recruitment Rules and the functions of
injieat: three cateuorip<5 r-. -F nr*- , .s  Ui DBtd ^re entirely differs

t;j.ent
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The feeder cadre of ACs and the seniority list of ADs are

also entirely different. Only one post of DD(Admn.) is

available at Hqrs. of NV3 against which the applicant

has been promoted and has been working as such.-

According to the applicant, he joined the post of

Assistant Director (AD) in the Administration Wing of NVS

on deputation on 2.7.1990 and has been absorbed on

permanent basis in NVS as AD on 1.5.1991. Recruitment

R -% ' 1 _ r« —.— 4.-. I _ ̂  A T\ / \ AT>
Uxes prOvxut: xux' sitij-'ciraL.fc: yuaua ui rtu v utiiiei tlx y , tiu

(Academic) and AD(Finance). The method of recruitment

for the only post of DD(Admn.) available at Hqrs. is by

promotion from amongsV AD(Admn. ) with 3 years regular

service in the grade in NVS. Tlie applicant was promoted

as DD and posted as DD(Admn.) by order dated 29. i .199t.

However, by~ the order dated 3.1.2001, he hat. bt;t;ii

transferred from the post of DD(Adffin. ) , Delhi to the yuSij

of DD(Academic) at the Regional Office, Shillong. Shri

M.L. Verraa (R-4) was a petitioner before the High Court

of Punjab EC Haryana in which case, respondents had

affirmed that there are three different cadx-es and the

DD(Admn. ) is not vacant and as such a jxersun xrum

academic side is not eligible for that post.

6. On the other hand, it is the contention of the

respondents that the applicant was promoted as DD from

the feeder cadre of AD and that on promotion he was

posted as DD(Admn. ) until further orders. Applicant w'as

not promoted as a regular DD(Admn.). The post of

AD(Admn.) was not in existence on 1.5.1991 when the

applicant was absorbed in NVS, as is evident from the

'ption Committee Meeting dated

ml X. „ X? A T\ / AJ X ^ J ^ ̂  47
iiit; puob UL i-iL/numii» ) LicLJiit; xiibu o tur



the first ti.e on 7.6.1931 when the rules for regulating
jTiei^jiuu UJ. rtjcruitjTient to various posts in NV3 were

notified on 7.6.1931. As per the R/Rules, first eligible
candidate for the post of DD(Adn,n. } will be available
only in October. 2003 when the incumbent holding the post
of AB{Adinn.) will complete five years of r---"!

j-j-ve ytfcixc ui regular service

in NVS, There -i-nu ucr L.O assign the duties of the post

of BD(Ad™n.) to any DD as a functional arrangement by
making internal adjustment till the time person from the
feeder cadre AB (Admn.) becomes eligible and appointed to
the^ post of DD(Admn.,. As per the seniority list issued

e.o.iaSs name u. applicant is shown only as AD and not
A T> / A J \^  i-iJJ V rtUJJIli . ) ,

7. Bespondents have further submitted that the proposal
put before BPO for the post of DDs has not been prepared
correctly inasmuch as the name of the applicant was
wrongly shown to be eligible for consideration to the
post of DB(Admn.) and the BPC had accepted this proposal
on its face value which resulted in wrongful inclusion of
the name of applicant in the select panel against the
post of BB(Admn.). However, this error was noticed

^  timely while issuing the promotion orders of the
spplicant in which it has clearly been stated that
applicant has been promoted as BD and was posted as
BB(Admn.) at the HQs until further orders. Applicant has
not represented against this order of promotion and

liuo lae in the mouth of the applicant
at^ this stage to suggest that he was promoted as
Bn,aumn.) in theSamiti. The post of BD(Admn.) was in
fact being operated by making internal adjust,ment which
" amply clear in the proposal put before BPC for



considering proinot,ion from AD to DD. nna inuluuing

DD(Adnin.) comprise a single cadre with all India transfer

liability. As suchi first eligible candidate for the

post of DD(Admn. } to be available in Octouer j rjuuo will

also be liable to serve at Regional Offices. All BBs are

borne on a common cadre and there is no watertight

coffipartment at this level. DDs in the Regional Offices

have been given functional autonomy and uouax

administrative and financial powers for the smooth

functioning of the region. Duties of BBs in the regional

offices mainly concern administrative and financial

management of the region along w'lth educational

administration. DD in Regional Offices do not teach, as

is being tried to be projected by the applicant while

giving his own interpretation to the word 'Academic'.

Applicant cannot evade the transfer on the yrtJijext ui

stating that he has exclusively been promoted as

BD(Admn.). As laid down in S.L. Abbas' case [1333(2)

SLR 585], it is for the employee to decide who and when

and at what point of time an employee has to be

transferred. In view of this position, the present OA be

dlSmlSotsd .

o. It IS a settled legal posibiun uhcLu iriuuncix cannux

interfere in the matters of transxt^r unxtiss ix iiii

established that there is some malax ixits in oUoh xx'aiiEix t^x"

or that the transfer is against the statutory rules.

Although it is contended by the respondents that there is

no bar to assign the duties of the post of BB(Admn.) to

any DD as a functional arrangement by making internal

adjustment till the time a person from the feeder cadre

AD (Admn.) becomes eligible and appointed to the post of

\  j_T 7-» /r\--T j- i jy i 3 n c 1QQ1 -A-
uiJ J, xiuniii . ) , xiit: fm/ rxux tifci iiu x x x x tju uxl I • 0 , 1 a D 1 uu iiu x

—
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HjjeClfy that the jjOota uf DDa are liiteiuhaiigeable • Also

it is not the case of respondents that the post of

TM-\ / A J \ -,1-. ^ ^ U-. 3 -4- TT -.4? XTtro 1 1
JJiJ V fiUllllJ « ) WilXUll Xfc> UcLtDt!U ciL U1 i>i V O iicLti

shifted to Shillong by a valid order against which the

applicant has been transferred or that one of the posts

of DDs at Regional Offices> particularly that of Shillong

has been converted into DDvAdmnp ) to acconiinodate the

3-Pplicanti Again ̂ though it is contended by the

respondents that the proposal put before BFC for the post

of DDs has not been prepared correctly inasmuch as the

naiiit; Oi une apprirant was wrongly shown to be eligible

for consideration to the post of DB(Admn.} and the DPC

had accepted this proposal on its face value which

resulted in wrongful inclusion of the name of applicant

in the select panel against the post of DD(Admn.), it was

upen bu bhts rt;tipundents to place the factual position

ueiui t; bhe Drbj again and get DFC' s recommendations

corrected/ modified accordingly. When the respondents

yasaeu Lilit; oiuer dated 29 > 7 .1994 promoting the applicant

as BD and posting him as BD(Admn.), they cannot expect

the applicant to make any representation against the said

order as the applicant was of the bonafide impression

that he has been rightly promoted as DD(Admn.).

Therefore, we are unable to accept the contentions of the

j.'t;sponden13 made to the contrary.

9. The main contention of the respondents is tl

applicant has been transferred as Deputy Director and he

jAasi uet:ii aaked to j.uuk after the work of Finance and

Administration. It is also contended that the applicant

had joined on deputation as AD and not as AD (Admn.) and

he was not absorbed in NV3 as AD(Admn.). The post of



AB(Aujuiii ) wSiis nut ill GxistGiict; uii 1.5. SI, i.e. tlie date

when the applicant was absorbed in NVS. The posts of

ATV/ AJ \ J T\T\ I A J \ „ - Z _ J- _ ^ ̂ ̂  4.1 J? • 1
rtii V • ) a-iiu ujj i,/luuin . > uaijit; inbu t; A i ti bunCt; lur biit: ixiab

tiiiie on 7.6.1331, when the Recruitment Rules were

notified on 7.6.1331. As per the R/Rules, the first

eligible candidate for the post of AD(Admn.) was

available on 1.5.1337, i.e. 6 years after 1.5.1331.

Shri A.K. Singhal, being eligible and having put in more

than 6 years of regular service as 30, was promoted as AD

on 23.10.1338. However, the post of BB(Admn.} is

required to be filled up only by promotion from amongst

AD(Admn.) with three years {now raised to 5 years as a

consequence of the recommendation of Fifth Pay

Commission) of regular service in NVS. Thus, the first

uaijuiucLbt: i.u±' the post of DD(AdmnB ) will be

available only in October, 2003 when the incumbent

xioldiiig bhe ijoab of riD (Admn) will complete five years of

regular service in NVS.

xU. TiieAruuiibeiitions made by the respondents are full of

contradictions and are totally wrong. According to

Annexure R-2 filed along with affidavit filed by the

X eapuiiuenba, tht: apjxxicant was absorbed permanently in

N\ o witii exxect xiom 1.5.1331, vide order dated

. 7 . xc(C7x . In other words order dated 22.7.1331 has been

isaued ax bOx- the R/Rules came into existence w.e.f.

/ .u.Iddx. Thus the post of AD(Admn.) was in existence

when the order dated 22.7.1331 was issued. As per the

R/Rules for the DB(Admn.), AD(Admn.) with 3 years regular

service in the grade is eligible for promotion.

Therefore, the applicant having been absorbed in NVS from

.5,31, had completed 3 years regular service in the



graut; of AD. He btjcamt: eligible for promotion to the

pusu uj. LD on 1.5.94 and, therefore, he was rightly

7" ^promoted as BDCAdmn.) vide order dated 29.^.94 from that

date. Respondents have failed to show us any document

whereby the R/Rules, which are statutory Rules, have been

ameuded/iiiudified so as to provide 5 years service inrL,!^,^^^
AD{Admn.) as the eligibility criteria for promotion to

bhe post of BD{Adran.). We also find from the seniority

liau ux rtBs that there are three separate categories of

ABs, I.e. AB{General), AB{Admn.) and AB{Finance). It is

lui- bhese reasons that the name of applicant has not been

shown in the seniority list of AB(General).

11. As regards the contention of the learned counsel for

the respondents that the OA is barred by principle of

rt;ajudicata, he has relied upon the judgement of the

Kon'ble Supreme Court dated 27.3.1961 in the case of

ixar/fao & Ors. Vs.^ State of UF & Ors. (1962) SCR 574.

12. On the other hand, the learned counsel for the

applicant has contended that this ease is not barred by

prxiieiple of resjudicate but it is a case of

per-incuriam. In support of his contention, he has

relied upon a catena of judgements of the Hon'ble Supreme

v^uurt including Ferro Alloys Corporation Ltd.. Vs. UOT

4 see 149. Fawan Kumar Gunt.a V. Ronhiram

^  ' 243_, Madhavi Amma Bhawani AmmA Va .

jvun.iikutty—Filial Meenakshi Pillai (2000) 6 SCO 601 and

and P.G.Eshwarappa Vs. M_, Rudrappa (1996) 6 SCO 96. in

the case of P.G.Eshwarappa (supra), it has been held that

"The principles of estoppel or res judicata do not apply
where to give effect to them would be to counte

til SOme
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statutory direction or yxuhibitlou. A atauUuury

direction or prohibition cannot be overridden or deitja^tiu

by a previous judgenient between L.iie jjaruies. Tnej.eiOxe,

we are of the considered opinion that the present OA is

not hit by principle of resjudicata. On uiie ouner hanu j

it is a case of per-incuriam.

1 n TV,- _ -rt

X u . x;ux- xng the course of tht; ai-gUiutJuts , thts lt:axned

COUiiae1  for the applicant has aubmitted that the

applicant has no objection for his being posted at

Regional Office, Shillong provided the post of BD(Adirin. )

is also shifted from the Kqrs. of NVS to Regional

Office, Shillong.

14 • We find that thtjxt; are three diffexisiit cadrea ox

Ax)5 , I.e. AD (General) , AD (Admn. ) and AD ( Finance ) and

again three different cadres of DDs, i.e. DD(Admn• ),

DD(Academics) and DD(Finance). The post DD{Admn.) is

hqrs. based. All these posts are governed by different

4_T 3^ ^ J? Tl /n.-l mu-, J- ~X» \ "L, 4- 1
lllcJLilUUo UJL IV/rv»UXt;oi iiif JJUtiL; UX jju V liut- Utftill

transferred to Regional Office, Shillong by issue of anj"

valid order. Respondents have also not denied the fact

that Respondent No.4 was a petitioner before the High

Court of Punjab & Karyana, in which case the respondents

1  3 -1 XI X XT - XT J J -C X- X 3 _-£? TTTX
iiciu axxlxmau uiia-L unert; axe L.ijxee uxxxexeni^ ixauxea ux uu

_ ™ J 4-1 4- _ jy TV TV / aJ \ 4 — U. , 4. 3 _ 1 , _ "U
anu nne puax. ux x;x/\auiun. j xa liu u vauaiiu anu as aUuii a

person from academic side is not eligible for the post of

DD(Admn.). As per annexure R—S filed along with the

reply affidavit filed on 6.12.2001 by the respondents.
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applicant's name is not shuwn in tht; aenioiity list uf

ACs(General) but shown separately in the seniority list

of ADs. As such the contention that the applicant has

X. 1 J > -.1 -C -I- 1 ^ J_ _ -C ATV/ AJ \ a-_ -i_ 1__ X- „ x?
jiu u DtJBji yiumu Litiu xiuiii Liit; puau ux i-iij \ j-iujiui . ) l.u ixiiax. ux

DB(Adnin. ) is not tenable and is liable to be rejected •

T _ 1 _ : _ jy 4_T J_ J 4_1 j J? J? "L, T J ^ X-
±Ji biliib VXtJW U± bJltj UiclUUtlij Lrllti b T 8,11 o X fcJ i" UX blltJ ctppi X L>clli b

froin Hqrs. of NVS to Regional Office, Shillong by the

impugned order is totally arbitrary and unwarranted.

15. In the result, for the reasons recorded above, the

present OA is allowed. V/e set aside the orders dated

5.11.2001, 3.1.2001 and 5.1.2001. Re spondents are

m 1X"ex;ijed to allow the applicant to continue to function

as CC(Admn.) in NVS, Delhi. The period of absence if any

of the applicant till he resumes duty at Delhi shall be

Lxeated as leave of the kind due to him. The interim

xjrder dated 8.11.2001 is mexged with this order,

shall be no order

mi -
X jiex e

I  T\ O ̂ ̂  ̂ L. ,
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