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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
Ofn Mo .3022/2001
th - . 4
Mew Delhi this the lg day of December, 2002.

MOM’BLE MR. ¥.K. MAJOTRA, MEMBER { ADMMNY )
MOM®BLE MR. SHarKER RAJU, MEMBER (JUDICIAL)

Shri P.X. Singh,

/o Shri n.M. Sarod.

R/0 M.Mo.D~5, Radio Colony,

Phase~III Mall Road,

almora, Utharanchal ~ppplicant

(By advocats Shri M.P. Rajul
~Wearsus-

1. Union of India,
through Secretary,
Ministry of I&B,
Shastri Bhawan,
Mew Delhi.

8

. Director Gensral,
Aall India Radio,
fkaswani Bhawan,
Parliament Strest,
Hew Delhi. ~Respondents

(By advocate Shri A.K. Bhardwai)

v Mr. Shanker Raiu. Memper (J):

fpplicant impugns respondents’ order dated 2.7.99
and assails seniority position assigned to him in the
salect panel for the year 1990-91 for promotion from Junior
time scale of IB (E) to senior scalén He has sought
direction to aquash the impugned orders dated 9.7.992 and
©.1.1.2000, whereby he has not besn considered Tor promotion
in the review select panel for 1988-8%. He has further
sought direction to implement the judgment of tha Tribunal
dated 19.11.98 in 0A-2207/1997. He has lastly sought
consequential benefits.

2. applicant Jjoined as dirsct recrult ASE,

through UPRPSC on  31.5.89 and was accorded senlority at

sarial Mo.830 in JTS cadre. Junior to applicant one Sh.




\@

T. sanappa who stood at serial Mo.864 in the seniority
o}
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1ist of $TS cadre was promoted whereas applicant was not

conslidered.

A, Applicant represented to respondents seeking
benefit of decision in Rakesh Kumar’s case dated 18.11.96
and as the grievance of applicant was not redr@$§ed e
filed OA-Z2207/97 which was disposed of on 19.11.98,
directing the respondents to consider the case of applicant
by holding a review DPC for promotion to the higher post of

Senior Time Scales.

4. Purportedly, in compliance of the directions
of this Court and in supersession of various orders issued
from time to time for promotion to the grade of STS
partaining to vacancies from 1988-97 respondents promoted
zaa  JT  officers on - 92.7.99. aApplicant though senior was
placed at serial No.67 against the vacancies for the year

1990-91.

5. Learned counsel for applicant Sh. M.P. Raju
states that earlier the directions have been igsued o

consider in  review the promotion of applicant to 3TS and

while doing so junior of applicant Sh. T. Sanappa was
placed above him, which smacks of arbitrariness and is

violative of articles 14 and 16 of the Constitution of

India. Moreover, it is stated that from the perusal of

——

eligibility list it transpires that desplte availability of
more vacancies of SC/8T officer applicant could have been
considered for promotion in the pansl for 1988-89 as well

as  1989~90 as there were vacancies of 15 posts since

backlog wacancies have velt to be filled up whereas only oneg
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person has been considered, the remaining 23 posts have not
heen  filled up. It is further stated by placing reliance

on & decision of éapex Court in U.P. Rajva Midvut Parishad

se/sT  Karamchari Kalwvan Sanah v. U.P,. State Flectricity

Goard & others, CA Mo L4026 /88 decided on 2%.11.19%94  and

G.D. Bhatia & Others wv. Union of India & Dthers. SLP

MO .14568~69/95 decided on 20.10.95 that there has to be a
separate zone of consideration for SC/ST  candidates and
clubbing the SC with general officers in the same zone of
consideration, which has beegn done in the instant case
would defeat the wvery purpose of reservation. & the
respondents have violated the guidelines laid down for
3C/8T in  the matter of promotion  and reservation, the

action is contrary to law and is lisble to be set aside.

& on the other hand, respondents have taken a
preliminary objection as to the jurisdiction of this court
by placing reliance on a decision of the Single Bench at
nllahabad Bench of the Tribunal in 0A~1192/96 by contending
that the Prasar Bharti is no more under the jurisdiction of
this court in absence of any notification under Section 14
(1) of the administrative Tribunals Act, 1985 and a person
appointed to Prasar Bharti would not be treated as  holder

of 8 civil post or service.

7. However, on merits respondents have given the
factual position, as directed by the Court regarding the
wacancies and  the reserved guota and further stated that
for the vears 1987-8B8 and 198% proposals have besn sent for

de~reservation due  to non-awvailability of eligible SC/ST

&
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candidates in feederr grade. As in the year 1988-8% no
SC/8T candidate was asvallable ewxcept one 5T candidate whose

name was placed under sealed ocover.

5. Moreover, Sh. Bhardwa] states that case of
T. Sanappa cannot be equated as he belongs toe ST category

whereas applicant belongs to SC cannot claim promotion with

referance to T. Sanappa.

@ Morsover, it is stated that in a review DPC
which is  in continuance of the original DPC the case 13
required to be considered With reference to only technical
or factual mistake which had taken place earlier but
neither the grading of an officer would be changed nor the
sone of consideration nor any increase in the number of
vacancies which might have been occurred subsequently could
he considered. Review DPC has taken into consideration
vacanci@sfpanels for the respective years from 1988 to

1997.

10. We have carefully considered the rival
contentions of the parties and perused the material on
record.  In so far as the jurisdiction aspect is concarnad,
the officers who are on deemed deputation to Prasar Bharti

ara still holding their lien with ths Government.

}

Moreover, the cause of action had arisen on account of
directions of this court and conditions of serwvice of
applicant are still governed by the Gowvernment. &s  such,
as  Tar as jurisdiction is concerned, the objection of the

respondents is not well founded and is accordingly

rejected.
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1. The procedure to be adopted by the review

DPC  has bheen laid down under para 18.1 of DOPRT OM issued

and amended on 27.%.97, which reads as follows:

"When Review DPCs may be held

18.1 The proceedings of any DPC may be
reviewed only if the DPC has not taken all
material facts into consideration or 1if
material facts have not been brought to the
notice of the DPC or if there have beshn
grave errors in the procedurs followed by
the DRC. Thus, 1t may be necessary to
convens  Review DPC to rectify certain

Unintentional mistakes, e.d., —

fa) where eligible parsons were omitted to
be considered; or

(bl wheare ineligible PErSONS W e
considered by mistake; or

(¢) where seniority of a person is revised
with retrospective effect resulting in
a wariance of the seniority list
placed before the DRPC; or

() where some procedural irregularity was
committed by a DPC; or

() where adverse remarks in the CRs were
toned down or expunged after the ORPC
had considered the cagse OF the
officer.

These instances are not exhaustive but only
illustrative. '

Review DPC only if the change in the number
of wvacancies will result in exclusion of
any person(s) empanelled by the original
DPC.~~The Union Public Service Commission
has exprassed a doubt as to whether it is
necessary to hold review DPC in cases wheare
excess number of wacancies were reportad to
OPC  which resulted in an inflated zone of
consideration laading to
consideration/empanslmnent of employees who
warld not have besn coversed by the zone of
consideration, If the wvacancies had been
reported accurately. The basis of doubt is
that, the situation has not been
specifically enumerated in Para $.4.2 or
Para 18.1. of the 0.M. dated 10-4-1989.

%, In  this connection, it is clarified
that the situations enumerated in the
aforesalid Paras {(6.4.2 and 18.1) are only
illustrative and not axhaustive. £
already mentioned in para 18.1.  of the
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said OM, the primary objective of holding a
raview DPC is to rectify any mistake that
took place at the time of holding of  the
original DPC. Over-reporting of wvacancies
is  alsco one of the mistakes which needs to
he rectified by  holding a review QOPC.
Theraefora, the provision made in para 18.1
was/is required to be read to cover this
situation also. However, it is directed
that in the case of over-reporting of
vacancies, a review DPC may be held only if
the change in the number of vacancies would
rasult in exclusion of any parson(s)
empanalled by the original DPC, on account
of over-reporting of wvacanciss which led to
inflated zone of consideration. As  such,
ne revieaw OPC need be convened whare 1t may
prove to be an infructuous exercise.”

12. IT one has regard to the aforesaid
provisions a review DPC is to be held, if eligible persons
Were omitted to  be considered or soms procedural
irregularities have been committed. The review DPC should
not  be held if there has been a change in the number of
vacancies resulting in exclusion of any person empanelled
by  the original DPC on account of over-reporting of
vacancies. Moreaver, the original zones of consideration
would not affect by subsequent increase in the wacancies.
We also find that in the szarlisr order passed by the
Tribunal directions were issued.to review Lthe case of
applicant for promotion to STS nowhere he has been asked to
be accorded seniority abowve his junior T. Sanappa with
whom no  parity can be claimed as T. Sanappa is a 3T
candidate having his own lien on promcticn and reservation.

It is settled principle of law that unequals cannot be

aoually.

13. Nothing has been brought on record to  show

that any Jjunior SC candidate has superseded applicant in

0

B

sniority. Morsower, resort to the decision of the apex

Court whereby zong of consideration is to be maintained




£7)

separately for $T/5T and is not to be clubbed with general
candidates. We do not find such an action taken by the
respondents earlier in the original ORC. There ware no
Factual errors or technical mistake which has occurred in
the original DRC. fs  such change in the zone of
consideration and increase in the wvacancies which has
arisen later on than the original DPC review OPC cannot
consider the same. applicant has been rightly accorded
seniority on review DPC and his grisvancs raised in the

present 0A iz not well founded.

14. In the result and for the foregoing reasons

we do not fTind any merit in the present 04, which 1is

B

accordingly dismissed. No cost

¢ R W/N]W/

(Shanker Raju) (v.X. Majotra)
Member (J) Member (A)
"San.”




