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T 0A-33177/2001

A. Mitra s/o Late Shri M.Mitra
aged about 70 years
R/0 B-10/C, Gangotri,

; Alaknanda, New Delhi-19

2 Last worked as Addl. Director General

% (Inspection) in the Directorate

k! General of Supplies & Disposals,

4 New Delhi

: " . .Applicant

0A-2913/2001

P.C.Kapur, s/o Late Shrl Mangal Sain
aged about 84 years

R/O S-410, Greater Kallash I

New Delhi-48. “y

Last worked as Dy. Director :General
(Inspection) in the Directorate,
General of Supplles & Disposals,
New Delhi

» ..Applicant

R st ke D Tt i i L acit A AR

0A-2914/2001

Smt. Vimla Vohra w/o Late Sh. S.N.Vohra
Aged 73 years (expired while in service as
Deputy Director General (Inspection)

' A R{O 144, Mandakini Enclave
N aknanda ‘

New Delhi-19.

.Applicant

0A-2916/2001

Smt. Asha Chhabra w/o Late Shri J.L.Chhabra
r/o 301, Nilgiri Apartments,

Alaknanda

Delhi-19.

(Sh. J.L.Chhabra last worked as Dy. Director
General (Inspectlon) in the Directorate
General of Supplies & Disposals,

g New Delhi ‘before his retirement on 30.9. 1989
; and he expired on 16.2.,2001)

i C;L/ co ..Applicant
; ,
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0A-3378/2001

M.T. Kanse s/0 Late Shri T.R.KRanse
aged about 67 years
R/0 12/129, Charkop
Ajinkyatara society, $ectorw1
Kandiwali (W)
Mumbai - 400 067
Last worked as addl. Director General
(Inspection) in the Directorate
General of Supplies & Disposals.
New Delhi : ‘

' L o ; ' L .Aapplicant
(Advocatesﬁ Shri R;DOraiswami & shri sant gingh in all

the OAs) '

Versus

1. Union of India through

Director General of Supplies & Disposals

Jeewan Tara guilding

%, Sansad Mard, New Delhi-l.
2. chief Controller of Accounts

Department of Supply

Akbar Road Hutments

Mew Delhi~l.

. .Respoondants in all QAasg

(By Advocate: shri Rajinder Nischal in all the 08 )

0 R D E R _(ORAL)

all these O0As raise similar jssuas of law and
fact and . are, therefbﬁe,‘takén up together for disposal

o

by this common order. /V::
Z . The recommendations made by the 5th Central'Pay

commission in respect of the pensioners have besn
/

_enforced, to the éxtent accepted by the governmant. by

oM dated 27.10.1997.  However, later on  17.12.1998,

another OM was jssued by the Department of Pension &

- pensioners’ welfare (opPPW) by which the fixation of

pension was 1iberalised in the following terms:z~

“The President is now pleased to decide that
w.e.T. 1.1.1996, pension of all pensioners
irrespective of their date of retirement ahall
not be less than 50% of the minimum pay in the
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(
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ravised scale of pay introduced woe.f. L1.1.1996
of the post last held by the pensioner."
3. In pursuance of the aforesaid measure of
liberalisation, the . respondents proceeded to fix the

P

-.-.-........—..;.u.......,,-.—-.._w.--.—www..—...-..a.......-.,...,—...

ension of the applicants in t

hese OAs as follows:—

0A No. Name of
applicant fixed fixed

3377/01% A; Mitra Rs.10,861/~ Rs.6,720/-
2913/01 P.C. Kapur RS . 9,200-/~ Ra.5.520/~
2914/01 Smt. vimla Vohra Re. 5,520/~ Rs.4,290/

[(;7 2916/0L.. Smt.Asha Chhabra Re. 5,520/~ Re. 4,290/~
3378/01 M.T. KRanse Rs.10,352/~ Rs.6,503/
4. The applicants have been paid pension at the
rates. indicated above for quite some time. an
11.5.2601, the aforesaid liberalised pension schems has

been Jﬁadified by issuiﬁg a

which provides as under:

clarificatory Memot-andum

3 “In the course of implementation of the above
gf‘ order, :clarifications have been sought by
N » Ministries/Departments of government of India
: o about the actual connotation of the "post last
- held" by the pensioner at the time of his/her
'superahnuation, the second sentence of 0.M.
_dated 17.12.1998, 1.e. "pension of all
pensioners irrespective of cheir date of
retirement shall not be less than 50% of the
minimum pay in the revised scale of pay w.e.T.
1.1.96 of the post last held by the
penéioner", shall mean that pens%on of all
pensioners irrespective of  thelr date of
retirement shall not be less than 50% of the
| minimum of the corresponding scale as o0
| 1.1.96 of the scale of pay held -by .the
% pensioner at the time of guperannu&tlon/
\ retirement.” '
; ég/?_ {n pursuance of the aforesaid clarificatory
S|
o
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affice Memorandum,. the amounts of pension/family pens sion

payable to the applicants have been revised as under:

0A No. Name of amt of Pension amt of family
_applicant - fixed fixed

yerror . mitra ne. @922/ fs 5,520/~

2913/01 P.C. Kapur | Rs. 7,150/~ 4,290,

2914/01 - Smt. Vimla»Vohraﬁf-‘ Re. 4,290/~ Re . 4,290/~

2916/01 Smt.Asha Chhabra: Rs. 4,290/- Ra . 4,290/~

6378/01 M.T. Kanse Rs. 8,503)«- Rs.5,520/-

Qrders haye also been issued for recovering the excess

amounts already paid. .This has been done by comman
arders jssued in respect of these applicants on
11.10.2001 and 15.10.2001 respectively. since | largs

scale recoveries were involved,. the operation of  ths
aforesaid order has been stayed in all casess on warlous

dates.

, 6. j'Tpe Iearned.counsel appearing on behalf of the

- appllcants has . QQestioned the legality of the

4 clarlflcatory Offlce Memorandum dated 11.5.2001 even

"though the same has not beenuchallenged in any of the

OAs.f The issue of prospecthlty has also been raised in

”relation +to the same Office Memorandum. whether the

aforesaid office Memorandum should be regarded as an

.éntirely new/ffesh order has also been debated. The
learned counsel ' has, during the course of  argumants.
also drawn hy.attention to the liberal consideraticn
shown to the pre-1986 retirees and has, in view of the
same, argued that a similar treatment is contemplated in

respect of post-1986 retirees, and if one has regard to



‘:’f.\tf'ljeﬂf' ‘pp@s - and - ADGS

\

the aspect of liberalisation the applicants herein
should be paid pension/famlly pehsion in accordance with
the letter of the provision macde 1n  the DfFfice
Memorandum dated ‘17.12.1988, the relevant portion af
which has been reproduced in paragraph 2 above . The
learned counsel has also sought to argﬁé that the
treatmént given to the ADGs (0& No. 3377/2001 and O#
Nd.3378/2001) in view of the aforesaid clarificatory
Office Memoréndum défed llksudel will have the effect
of plééﬁngv themr_on par Qith the DDGs and this will
amount to giving of equalvfreat@ent to unequals and will
accordingiy be violative of articles 14 and 1& on the

Constitution.

7. I will now go into the various guestions ralsed

one after the other.

5. It appears that the recommendations mada by the
4th Cent@al Pay Commission envisaged a review of cadres
 bf DbGs énd ADGs and in pursuance of the recommnendations
:hade:by:thg same'Commissioh the pay scales applicable to

" were to be upgraded subject To

- fulfilment of certain conditions and further subject to

4the' Rééﬁditment _Ruleé td-be framed for placing the
incumbenté in higher grades,, Insofar as the DOGs an<
ADGs are concerned, the relevant exercise began sometime
in 1991 and in due course orders were issued only «n
%1.12.1993 (Annexure A-7(I1) ~ OA No. 2913/2001)u The

following provision made therein is relevant for the

“J purpose of adjudication in these Oﬁs:~(2//
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"#ia) That upgradation as well as creation of
the posts shall be effective fTrom the
date (s) of the post(s) is/are filled up
on regular basis following due process of
selection based on eligibility conditions
stipulated in the Recruitment Rules to be
framed and notified in the Gazette of
India; and

() that officers holding the post(s) which
is/are to be upgraded shall continue to
be in his/their existing post and grade
till he/they are appointed on regulanr
basis to the upgraded post(s) after due
process of selection based on eligibility
conditions stipulated in the Recruiltment

| Rules to be framed and notified in the

- Gazette of India.”

oo It had thus become clear to all concerned that until
placed "in the higher grade on a regular basis, the ODGs
as well as ADGs were supposed o continue in  their

existing grades. Those who retired on reaching the age

of superannuation . or-diedybefore being placed in the
higher grade on a regular Basis in accordance with the
aforesaid order dated 31.12.1993 were to bé treated, by
necessary implication, differently from those who were
'fupéfadeq on a regular basis in pursuance of the

aforesaid order. There could be no manner of doubt

_about thi§Aposition.

L9 f One ofltherapplicénts, namely, Shri M.T. KXanse
(0A-No.3378)2001),who retired on 31.7.199%, i.e., before
' 31.1&.1993 had approachgdi&his Tribunal through 0Aa No.
563/1993 for secdfinéfﬂbgradation to the pay scale of

{

Rs.7300~7500 on“ thefground that as a result of cadre
review and d4th CPC’s fécommendations, the pay scale
attached’ to the post of,hDG had been upgraded from

Rs.5900-6700 to Rs.7300-7600 in 1991. From the material

o placed on record it appéars, however, that the aforesaid
: /
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recommendation/decision for upgradation Finally Decams

enforceable only 1n pursuance of the order dated
%1.12.1993. Shri Kanse; therefore, did not succesd and

continued to work in the pay grade of Rs . 59006700

10. '.In/ pursuance of the 5th cpcts  recommendations.,

" the post of the abG was placed in the pay scale «of

fis . 22400-24500 w.e.f. 1.1.1996. Similarly, the post of
DDG was placed in the pay scale of Rs.18,400-22,400
w.e.f. the same date (1.1.1996). gince the DDGas and
the QDGSH working respectively in the pay grades of
Re.4,500-5700 and 5,%00-6700 during the currency..of the
4th CPC’s recommendations were given the opportunity to
secure pay upgradation to Rs.5,900-6700 and Rs.7300~ T &0
respectively in pursuance of the order dated Z1.12.199%,
and since those not able to achieve the aforesaid higher
gradeé were to continue in the lower grades o
R§.4500*5700 .and 5900*6&00 respectively, 1t was cleaar

that the revised pay scale of Rs.18400-22400 made

applicéblé tO‘thekpost of DDG w.e.f. 1.1.1996 was Lo be

given ‘only to thosé who had succeed in securing pay
upgfédétion' to tﬁé 4th Cpé;é pay scale of Rs . 5900~-4700
iﬁ pursu%hce of.the order ‘dated 31.12.1993. Like-wiss,
only those ADGs were to be placed in the revised pay
grade of Rs.22,400-24,500 Tw.e, T 1.1.1996 as  had
succeeded in séecuring pay upgradation to the higher
scale of Rs.7300~7600 during the currency of the 4th

" » 'S - .
CPC*’s  recommendations  in pursuance of the same orde:

g dated 31.12.1993.
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| 11. Shri PR.C. Kapoor,

)

DG, {applicant in Ciey

- No.2913/2001) retired on 28.2.1975. Shri S.H. Vohra,

'DDG;'_husband of the applicant in 0A No. 2914/2001 died
:iijéﬁiié in service on 17.7.1985. Similarly. Shri J.L.
éﬁhabra, ODG, husband of the applicant 1iIn A .Noh
2916/2001 retired on 30.9.1989 (died on 16.2.2001).

Clearly the afbresaid 0DGs died or retired much hbefore

| they could seCure pay upgradation to the higher pay

L

scale of Rs.5%900-6700 in pursuance of the order dated

31.12.1993. The first +two DDGs who died or retired

| before 1.1.1986 received a liberal treatment and were

-

= g

any - case placed in the

notionally placed in the pay grade of Rg.4500-5700 (4th

. CPC).  The third DDG who retired after 1.1.1986 was in

aforesaid pay grade of

Rs.4,5300-5700. As stated, none of them could have been

upgraded before retirement/dsath to the pay grade of

Rs.5900-6700. Nf the twe ADGs, one ( 0A No.3377/200L1)

‘retiredlhon 31.10.1989. This was obviously well before

}fhe aforesaid order dated 31.12.1993 came into force.

_Hé could not, there%ore, be blaced in the higher grade

of Rs.7300-7600. The other ADG, namely, Shri Kanse also

approaching this Tribunal.

QfailedAiwﬁo secure the aforesaid higher dgrade of

. _ Rs.7300-7600 despite an "attempt made by him by

In short. therefore, the

three DDGs among - the applicants (or their spouses)

@ither worked in the pay scale of Rs.4,800-5700 or wers

notionally deemed to have worked in +that pay scale

p~l

‘during the currency of the 4th CpC. Similarly, the

ADGs, as stated, continued to work in the pay scale of

a/Rs .5900-6700.
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12. In the clrcumstances, insofar as the DDGs are

ﬁ,qoﬁcérned, the revised pay scale of Rs.18400-22400 made
"ﬁﬂé¥féctive from 1.1.1996 could be given only to those

DDGs who had. been placed in the pay scale of

Rs.5900-&700 in pursuance of the order dated Z1.12.19953
and by the same token only those ADEs could be offered
the reyised pay scale of Rs.22400-24500 made effective
from ~1.1.1996 as had been placed during the currency of
the 4th CPC®s  recommendations in the pay scale of
Rs.7306w7600. I.héve already noticed that neither the
DDGs -améng the«apﬁlicahts (nor their spouses) nor the
aDGS éhdﬁg them‘éould éé placed in the aforesaid higher
scales of Rs.5900-6700 and Rs.7300-7600 respectively.
Thus, '%oh fhe 1purpoée | of computing pension/fémily
pension: the claims of -applicant DDGs could not e
consideﬁed with refereﬁce to the 5th CPC’s pay scale of
Ré}lé,4bo—22,400/~. For the same reason, for computing
the pension/family pension of applicant aDGes also, thelr
claims cannot be determined with reference to-the pary

scale of Rs.22,400-24,500/-.

13. The learned qodﬁééi_appearing on behalf of the
reépondeﬁts informed tﬁat:the claims of DDGs have been
'consideféd: with réference to the StthPC”s pay scale of
Rs;14:£0§~18,3qq)~ whiéﬁ corresponds to the 4th CPC’s
bay Isg;ie of Rsrg,560~5,505/f and similarly, the claims
of the ADGs havedbeen conéidéred with reference to the

5th ChPC’s pay scale of Rs.l18,400-22.400/- which

O

corresponds to the 4th PC’s pay scale of
Rs.5,909~6,700/-. Thus, it will be incorrect to sav,

according to him, that following the enforcement of the

. <)
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'debigioﬁ: which - had already been taken during -

o o) \(o

5th CPC’s recommendations, the distinction between fLhe

"~ DbGs and the ADGs insofar as pension/family pension 1is

 ‘06ncerned,' has been allowed to be wiped out. The

disparity in terms of pensicon/family pension remains and

thus the, plea that the provisions of Articles 14 and 16

"of the Constitution’were attracted would be seen to be

untenable..

14. From the discussions contained in the above

. paragraphs, it is clearly seen that insofar as the

payment.'of pénsion/family pension is concerned, the

fmatterlﬁneededl‘tp be clarified with reference to the

a3

he
currency of the 4th CPC"s recommendations. The decision
then taken, embodied as 1t was in the order dated

31.12.1993, was a competent decision and there can be no

dispute about this. A clarification issued in terms of

a cémpétent decision alheady taken could always be

issued without seeking the approval of the competent

authoﬁitQ/Presidént onée'again. The Office Memorandum
dated “17.12.19985 s0- heavy relied upon by the learned

counsel for the applicants waé, without any dispute, the

3

cutcome: of a competent/Presidential decision. £

L

clarification issued on the basis of a competent
decision earlier taken cannot be questioned on the

ground that the same has not had the approval of the

~Pr§sident,:_ There is, in my judgement, no need for a

competent decision to be referred back to the competent
authority once again/befbre issuing a clarification.
The wvalidity of the clarificatory Office Memorandum

dated 11.5.2001 cannot,vtherefore, be questioned. The

/




(11}

fi“éthéspondihg plea réised on behalf of the applicants is

‘thus ‘rejected.

LS; " The qﬁestion of prospectivity can arise only in

the 'coﬁféxt of a new/fresh order. Since the Office
ﬁemorandum dated 11.5.2001 is a clarificatory Office

Memorandum, it can validlxyﬁgke effect from a back date,

A
-

i.e., from the date-”of enforcement of the Office
Memorandum dated 17.12.1998 which it seeks to clarify.

The issue of prospectivity is answered accordingly.

/

.16, The argument advanced on behalf of the

appliéants that the 5th CPC’s recommendations

':deliberétely sought to give a liberal treatment to all

pensioners and, therefore, the pension/family pension of

DDGs and ADGs should be fixed with reference te  5th

CPC’s pay  scale of Rs.18,400~22,400/~ and

Rs.22,4bd¥24,500/f reépectively cannot hold good in view

.aof what has been discussed and held in the preceding

paragraphs. Where a clear and competent decision has

been taken as Iin the order dated %1.12.1993, the
. ‘respondents can have no cption in the matter. Thes
5.<pensibns/fami1y pensions of DDGs have, therefore; been

- -correctly computed, on revision, with reference to the

%th CPC’s pay scale of Rs.l4,400~18,300/¥. For the samne

" reason, the pension/family pension of the ADGs have alsa

been .correctly‘computed, on revision, with reference to

the 5th CPC’s pay scale of Rs.18,400-22400.

A7. ¢ . For all the reasons mentioned in the preceding

paragfaphs, the impugned letters dated 11.10.2001 an«
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©15.10.2001 issued by the DG3&0D in pursuance of the

VIclarificatory Office Memorandum dated 11.5.2001 hawve

‘béeh correctly and validly issued. The UOAs, therefors.

fail and deserve to be dismissed.

18. The learned ‘counsel appearing on behalf of the

applicants submits that = the applicants have already
received payments :of penéion/family pension on the basis

of the higher pay dgradeg of Rs.18,400-22,400/~ and Rs.

.22,400~24,500/~ respectively. They are retired people.

Two of them are widows of retired officers. It will
cause undue hardship to them if they are at this stage
called upon to refund whatever has already been reqeived
by them. The Hon’ble Supreme Court has, in a similar
case, according to hih, granted relief to the pensionsrs

on the ground that enhanced payments were made for no

fauit of the pensioneﬁé;” It was in the case of Shyam

Baby ;Yg£m§:& Others vs. Union of India & Others (19%4
SCCs  (L&S) 483) that the Court had held that since

higher pay scales were erronesusly given to the

. pensioners and they had received payments arising from

the highenipay scalés for ﬁo fault of thelirs it would be
just and proper not to Fecovery any excess amount
already paid to them. This is what the Supreme Court

has held in the aforesaid case: -

"11. Although we have held that e
petitioners were entitled only to the pay
scale of Rs.330-4880 in terms  of the
recommendations of the Third Pay Commission
w.e.f. January 1, 1973 and only after the
period of 10 yvears, they became entitled to
the pay scale of Rs.330-560 but as they have
received the scale of Rs.330-5%0 since 1973
due to no fault of theirs and that scale is
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being feduceqﬂfiﬁ”the wear 1984 with effect
from January'l, 1973, it shall only be just
and proper not to recover any excess amount
which " has already been  paid to them.
Accordingly., we direct that no steps should
be taken to recover or to adjust any axcess
amount paid to the petiticners due. to the
fault of the respondents. the petitioners
being in no way responsible for the sams."
In my Judgement, the ratioc of the aforesaid Judgemeant
squarely applies in the present  situation. The
respondents are, therefore, directed not to recover From
any of  the applicants the amount of pensicon/family
pension already paid to them in excess of what is Found

due to them as a result of the zlarificatory Office

Memorandum dated 11.5.2001.

19. The O0.A. is' disposed of in the aforestated

terms.  There shall beVnoiorder as to costs.
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