.. CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0A No.3377/2001
. . WITH

0A No.2913/2001

0A No.2914/2001

0A No.2916/2001

0A No.3378/2001

Thursday, this the Qéth day of March, 2002
HON’BLE MR. S.A.T. RIZVI, MEMBER (ADMN)
&. Mitra and Ors. | LLApplicants

{By adwvocate: Shri R. Doraaiswami and
Shri Sant Singh)

Varsus
77\ J Union of India & Anr. . ReEspondents
(By Advocate: Shri Rajinder Nischal)
Corumz -~
HON’BLE SHRI S.A.T. RIZVI, MEMBER (A)
. 1. 7Td be referred to the reporter or not? YES
Z. Whether it needs :tosbe circulated to
Benches of the,Trikinal? ' NO
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(S.A.T. RIZVI)
MEMBER (A)
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CENTRAL ADMINISTRATIVE TRIBUNAL
"PRINCIPAL BENCH NEW DELHI

0A 3377/2001
WITH

OA 2913/2001

OA 2914/2001

OA 2916/2001

OA 3378/2001

Wednesday, this the 6th day of March, 2002

Hon’ble Shri S.A.T. Rizvi, Member (A)

0A-3377/2001

A, Mitra s/o Late Shri M.Mitra

aged about 70 years

R/0 B-10/C, Gangotri,

Alaknanda, New Delhi-19

Last worked as Addl. Director General
(Inspection) in the Directorate
General of Supplies & Dlsposals,

New Delhi

o o JApplicant
0A-2913/2001.
P.C. Kapuf, s/o Late Shri Mangal Sain
aged about 84 years .
R/0O S-410, Greater Kailash- I
New Delhi-48.
Last worked as Dy. Director General
(Inspection) in the Directorate
General of Supplies & Disposals,
New Delhi

.Applicant

0A-2914/2001

Smt. Vimla Vohra w/o Late Sh. S.N.Vohra
Aged 73 years (expired while in service as
Deputy Director General (Inspection)

R{O 144 Mandakini Enclave
aknan

New Delhl 19,
. .Applicant

0A- 2916[200 »

Smt . Asha Chhabra w/o Late Shri J.L.Chhabra
r/o 301, Nilgiri Apartments,

Alaknanda

Delhi- 19 S

(Sh J.L.Chhabra last worked as Dy. Director
General (Inspection) in the Directorate
General of Supplies & Disposals,

New Delhi before his retirement on 30.9.1988
and he expired on 16.2. 2001)

égv/ ..Applicant
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0A-3378/2001

M.T. Kanse s/0 Late shri T.R.Kanse
aged about &7 years
R/0 12/12%, Charkop A N
ajinkyatara Society, sector~I
kandiwali (W)
Mumbai - 400, 067 ,
Last worked as.Addl. pirector General
(Inspection)ﬁin'the»DireCtorate
General of Supplies & Disposals.,
New Delhi '
) : L .applicant
(Advocates: Shri R.Doraiswami & shri Sant gingh in all
‘ the 0As)

vVersus

1. Union of India through
Director general of supplies & Disposal
Jeewan Tara Building
%, Sansad Marg, New Delhi-1.

(42

A chief Controller of Accounts
Department of Supply
Akbar Road Hutments
MNew Delhi-1.
_ . .Respoondents in all D&s
(By Advocate: shri Rajinder Nischal in all the 0AS)

0. R.DER (ORAL)

. .All  these ofs raise similar jssues of law and
fact andiaré, theneforeg.taken up together for disposal
by this common order.

/_,f e

Z. The recommendations made by the 5th Central Pay

‘ commission in respect of the pensionerg have been

enforced,, to the extent accepted by the Government, by
oM .dated 27.10.1997.  However, later of 17.12.1998,
another OM was jssued by the Department of Penzion &
pensioners”® Welfare (OPPW) by which the fixation «f

pension was liberalised in the following terms:—

“The President is now pleased to decide that
w.e.f. 1.1.1996, pensieon of all pensioners
irrespectiVe of their date of retiremant ahall
Iqﬁ;(not be less than 50% of the minimum pay in the

~,'J" - e mmy s
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revised scale of pay introduced woe.f. L.L.199s
of the post last held by the pensioner.”
Z. In pursuance' of the aforesaid measure of
liberalisation, the respondents proceeded re Fix the

pension of the apolioants in these OAs as follows:~

..‘...w-.-..-..........-......—....—._.......—-.—-w.'w.‘—w...-..-_—.......ww..-m_.-.www.._.....«.uwww_..,,..._.q\....,..,.,_.«.......‘ww. ........

0a No. Name of ' ant of Pension  Amt of family
applicant fixed fixed

3377/01 A Mitra Rs.10,861/~ Re. 6, 720/~
#913/01 ‘P.C. Kapur _ Rs. 9,200/~ Rs.5.520/0
2914/01 Smt. vimla VYohra Rs. 5,520/ Rs.4,290/
2916/01 - émt_ﬁsha Chhabra Rs. 5.520/~ Rs. 4,290/~
3378/01 M.T. Kanse Rs.10,352/~ Rs.&8,503/~
4. Tne applicants have been paid pension at the
rates indicated above for quite some time. o
11.5.2001, the aforesald liperalised pension schems has

been modified by issuilng a clarificatory Memotandum

which provides as under:

“in the course of implementation of the above
order, clarifications have bean sought by
Ministries/Departments of Government of India
about the actual connotation of the "post last
held" by the pensioner at the time of his/her
superannuation, the second sentence of 0..
dated 17.12.1998, i.e. "pension of all
pensioners irrespective of their date o f
retirement shall not be less than 50% of, the
minimum pay in the revised scale of pay woe.T.
1.1.96 of the post last held by the

' shall mean that pension of all

pensioners irrespective of  their date of
of the

retirement shall not be 1ess than 50%

minimum of the corresponding scale - ag on
1.1.96 of the scale of pay held by vthe
pensioner at the time of superannuatlon/

retirementﬁ

pensioner',

e

‘ 5, In 'pursuance/"of’ the aforesaid clarificatory




(4)
Office Memorandum, the amounts of pengion/family pension

pavable to the applicants have been revised as under:

--.-....-..._......—..‘...4.........._..-..........,‘..........-_........’...w..-...-.-...._-w..._._.,.........‘.w.,_...,......w..,._..._,.....,,,.......‘-...4..\._-.,«»,_.,4

0A No. Name of amt of Fension amt of Family
applicant fixead fixed
:25??;51“;?“;}';;;“W*Wwf_f%éfwéfééé}iwwwwr?];féz';;zé}fw
291%/01 P.C. Kapur A “Re. 7,150/~ Rs.4,290/
2914701 Smt. vimla Vohra Rs. 4,290/~ Re.4,290/ -
2916/01 Smt.Asha Chhabra ' Re. 4,290/ Re. 4,260/~
3378/01 M.T. Kansé ' 'Re. 8,503/~ . Rs.5,520/-

trders have also been issued for recovering the exoess

amounts already paid. This has been done by COMMmMoN
arders issued in respect of these applicants on
11.10.2001 and 15.10.2001 respectively. SBince large

scale reéoveries were involved, the operation of the
aforesaid ‘OFQer has been stayed in all cases on various
dates.
)

6. . The learned counsel appearing on behalf of the
applicants' has questioned. the legality of Cthe
t ' ‘clarificlatory Office Memorandum dated 11.5.2001 even
though ,t5e éémeﬁhaé.nqt been challenged in any of the
QAs. Tﬁgﬁissue-6f‘prosbéctivity has also been raised in
'relafion to the same of fice Memorandum. whether the
laforesaid Office Memorandum should be regarded as an
entirély ‘new/fresh order has also been debated. The
learned counsel’ héé, during the course of arguments.
also drawn my attention to the liberal consideratian
shown to the pre~l986.retirees and has, in view of the

same, argued that a similar treatment 1is contempiated in

respect of post—-1986 retirees, and if one has regard to
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the aspect of liberalisation the applicants herein
should Ee paid pension/famlly pension in accordance wWwith
the letter of the provision made in the OfFfice
.Memorandum dated 17.12.1988, the relevant portion of
which has been reproduced in paragraph 2 above. The
learned counéel has also sought to argﬁ@ that the
treatment given to the ADGs (DA No. 3377/2001 anc  OA
No.3378/2001) in wiew of the -aforesald clarificatory
GFfice Memorandum dated 11.5.2001 will have the affect
of placing them on par with the DDGs and this will
A amount. to.giving Qf‘eQual treatment to unequals and will
aocordihgly, be  wviolative-of Articles 14 and 16 on’ the

Constitution.

7. - I will now go iﬂfaxfﬁe various questions raised
one affér the other. |
= IE appears thét the recommendations made by the
_4th Central Pay Commission envisaged a review of cadres
jof DDGs and ADGs and in pursuance of the recommendations
Aff '?made by the same Commlsblon the pay scales applicable to
Ethe DDGs and ADGs were to be upgraded subject to
fulfilmént "of certain conditions and further subject Tt
:the Récr;itment RUies. to be framed for placing the
zincdmbéhts in higher gradés.' Insofar as the DDGs and
ﬁDGé aﬁéﬁﬁbnéérnea;‘thé"%élévant exercise began sometime
in 1991 and in due course orders were issued only on
%1.12.1993 (Annexure A-7(11) - 0A No. 2913/2001). The

following provision made therein is relevant for the

) purpose of adjudication in these Oﬁs:wcj/,




"z(a) ' That upgradation as well as creatlon of
‘i, . the posts shall be effective from the
date (s) of the post(s) is/are filled up

on regular basis following due process of

salection based on eligibility conditions
stipulated in the Recruitment Rules TO by e
framed and notified in the Gazette of
india; and
{h) that officers holding the post(s) which
is/are to be npgraded shall continue TG
be . in his/their existing post and grade
till he/they are appointed on regularnr
basis to the upgraded post(s) after due
process of selection based on eligibility
conditions stipulated in the Recruitment
Rules to be framed and notified in  the
sazette of India.”

“7‘ ' 1t had thus become clear to all concerned that until
placed in the higher grade on & regular basis, the LDGs
as well as ADGs were supposed to continue in their
existing ‘grades. Thqse who retired on reaching the age
of supQFéhnuatioh or‘diéd,before being placed in the

: k) - o R -

" higher grade on a . regular basis in accordance with The
aforesaid order dated 31.17.1993 were to be treated, Dy
nhecessary implication, differently from those who were
“upgraded on a regular basis in pursuance of the

aforesaid order. There could be no manner of doubt

! " about this position.

9. Onhe ofjfhe applicénts, namely, Shri M.T. Kanse
(0A- No.3378/2001) who ratihgdlon 31.7.1993, i.e., besfore
21.12.1993 had approadﬁéajthis Tribunal through 04 NoG.
563/1993 for securing upgradation to the pay scale of
Rs . 7%00-7400 on the ground that as a result of cadre
review .énd 4th CPC’& recomhéndations, the pay scale
attacﬁéd  to tH§ poét;p%iaDG héad been upgraded from
Rs.5900-6700 to és.Tsoo%?sbé in 1991. From the material

. & ’
o 2;§1aced on record it appears, however, that the aforesald
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recommendation/decision for upgradation Finally becamns

enforceable only in puﬁéuance of the order dated
%1.12.1993. shri Kanse, therefore, did not succesd ancd

COhtinued to work in the pay grade of Rspsﬁoowé?oo“

10. In pursuancé‘of the 5th CPC’S recommendations.
the poét of the ADG was placed in the pay scalg o
fia . 22400-24500 w.e.f. 1.1.1996. similarly. the post of
DG wasw blaced 4in the pay.scale of Rs.18,400-2Z,400
w.e.f. the same date (1.1.1996). Sinée the DOGs and
the ADGs working respectively in the pay grades of
Rs.4,500-5700 and 5,900-6700 during +he currency of the
4th CPC’S‘reoommendationé were given the opportunity to
secure pay upgradation to Rs.5,900-6700 and Rg . 7TERQO~ 7600
respectively in pursuance of the order dated Z1.12.199%,
and since those not able to achieve the aforesaild higher
grades were to continue 1in the lower grades 0T
Rs.45%00~-5700 and 5900-6700 respectively, it was clesar

- that the revised pay scale of Rs.l8400-22400 ma.cle

applicable to the post of DDG w.oe.f. 1.1.1996 was to be

given only to those who had succeed in SECUring pay
upgradgtibn to fhe'4fh bﬁc’s pay scale of Rs .. 5900~4&7 00
inh puréﬁénce of zﬁe ordér dated 31.12.19%%. Like-wise,
only those ﬁDGs<were to be.placed in the revised pay
grade of Rs~é2,400~24,500 w.e.f. "1.1.19%9¢6 as  had
succeedéd in securing pay upgradation to the higher
scale of Rs;7300~7600 during the currency of the 4th

Y » - -
cPe’s  recommendations  in pursuance of the same order

2dated 31L.12.1993.



l|:8fl
11. | Sh}i p.C. Kapdbrq ODG, lapplicant.  in ey
No.2913/2001) retired oﬁ 28.2.1975.  Shri S.w. viohra,
DDG, husband of the applicant in 0A No. 2914/2001 died
while in service on 17.7.1985. Similarly. Shri J.L.
bhhabra, DDG, husband of the applicant 1in 0A No.
2916/2001 retired on 30.9.1989 (died on 16.2.2001).
Clearly the aforesaid DDGs died or retired much- before
tthey could -secure pay upgradation to the higher pay
scale of Rs.5900~-6700 in pursuance of the order dated
31.12.1993. The first,f&@p-bDGs who died or retired
before 1.1.1986‘Qreceiééﬁﬂa,liberal treatment and were
notionally placed in the pay grade of-Rs.4500~5?OO (4dth
CPC).  The third DDG who retired after 1.1.1986 was in
any casé placed'.in' the? aforesaid pay dgrade of
Rs.4,50b?$700. As stated,:noné of them could have been
upgfaded before. retiremen%/death to the pay gracke of
'és.5990~$?00. Of the two ADGs, one ( OAa No.3377/2001)
retired  on 31.10.1989. This was obviously well before
the aforésaid order;dated 31.12.1992% came into forosm.
.'He- coqld not, therefore, be placed in the higher grade
| of Rs.7300~74600. The other ADG, namely, Shri Kanse also
- failed to secure the aforesaid higher qgrade of
Rs . 7300~-7600 despite an attempt made by him by
apprdaching this Tribunal. In short, therefore, the
three 0DDGs aMong the applicants (or their spouses)
either worked in tﬁé’pay scale éf RS .4,500~5700 or were
notionaliy' deemed 'éo HéQe worked in that pay scale
during.ﬁfﬁe curréncy o%yfhe 4th CPC. Similarly, the
ADGs, ~as stated, éontinued-to}work in the pay scale of

a/RS .5900-6700.



‘scale of Rs.22,400-24,500/-.

(9)

12. In the Circumsfanées,.in$ofar as the DDGs are
',concerned, the revised pay“scale of Rs.l18400-22400 made
jeffective from 1.1.1996 could be given anly to  those
‘DOGs who had. been placed in the pay scale of

'Rs.5900-6700 in pursuance of the order dated 31.12.1993

and by the same token only those ADGs could be offered
the revised pay scale of Rs .22400-24500 made effective
from 1.1.1996 as had been placed during the currency of
the 4th CPC’s _recommendations in the »pay scale -of
Rs.7300~7600. I have already noticed that neither t e
DDGs . among the applicéﬁts (nor their spouses) nor the
DGs améng‘them>could be:placed in the aforesaid higher
scales of Rs.5900-6700 and Rs.7300-7600 respectively.
Thus, ¥6r the  burpose'vLof computing pensiocn/family
pehsion the claims o% prlicant DDGs  could not  be
considered with refereﬁce to the 5th CPC’s pay scale of
Rs)la,400~22,400/~. For the same reason, for computing
the pension/family pension of applicant ADGs aléo; theitr
claims cannot be deyermin&d with reference to the pay
13. The learned counsel appearing on behalf of the
respondents informed that the claims\of DDGs have beean
considergd with reference to the 5th CRC’s pay scale of
93.145300-18,300/4“'whiéﬁ corresponds to the 4th CPC’s
pay _sga}e of Rs;4:£QOw§,?OO/~ and similarly, the claims
of vthé'éDGs ha&ékbeén égﬁsidered with reference to the
5th éPC’s pay scale :of Rs.18,400*22_400/~ which
corresp?nds to the 4th " CPC’s pay z2cale of
R$.5,900*6,700/~. Thus, 1t will be incorrect to savy,

according to him, that following the snforcement of the
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'5th CPC’s recommendations, the distinction between the
. pDGEs and the ADGs iInsofar as pension/family pension is

concerned, has been allowed to be wiped out. The

disparity -in terms Of,pension/family pension remains and
thus fﬁéfpléa thét the pfd&isions of articles 14 and 1é
of the Constitution were attracted would be seen to be

untenable.

14. >From the discussions contained in the above
paragraphs, it is clearly seen that insofar as the
payment of peﬁéion/family pension is concerned, the
métfér“ﬁeeded to be clarified with reference to the

decision which had already . been taken during -

T

he
currency of the 4th CPC’s recommendations. The decision
then taken, embodied as 1t wés in the order dated
3l'¥2?1993’ was a competent decision and there can be nao
dispute “about thié;: A élarification issued in terms of

a competént décision élready taken could always be

issued without éeeking the approval of the compstent

authority/Presideﬁt once'again. The Gffice Memorandum
dated 17.12.1998 so heavy relied upon by the learned
counsel for the applicants was, without any dispute, the
autcome i of a competent/Presidential decision. 2]
C}arification issued on the basis of a competent:
decision earlier taken cannot be questioned on the

ground that the same has not had the approval of ths

'President. There is, in my judgement, no need for a

compgtent decision to be referred back to the competent

authority once again before issuing a clarification.

rd

The  validity of“”the éiarificatory Office HMemcrandum

The

dated::ll.S.ZOOl cénnot,.fherefore, be questioned.

TN
L
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Memorahdum
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‘a”cofresponding plea raised on behalf of the applicants is

thus rejected.

A5 The question of prospectivity can aricse only in

the context of a ﬁew/fresh 6rder. gince the Office

dated 11.5.260; is a clarificatory office
Memorandum, it can'validiy'take effect from a back date,

-

ji.e., from the date of enforcement of the Office

'Mémbrandu@ dated 17.12.1998 which it seeks to clarify.

The issue,bf prospectivity is answerad accordingly.

-

léa!ﬁff:TEé aﬁgument. advanced on  behalf of  the

’i,éépiféanéé-- that the 5th CPC’s recommendations

:?Tdélibérétély sédght to give a liberal treatment to all

pensioners and, therefore, the pension/family pension of

ODGs and ADGs should be fixed with reference to  5th

CPC’s pay scale of Rs.18,400-22,400/~ and

Rs.22,400~24,500/*;Eespéqtivély cannot hold good in view

" of what _ has been discussed and held in the preceding

3

paragréphs.‘ Where ‘a‘clear and competent decislon has

‘been taken as in the ‘order dated 31.12.1993, the

respondents cén have no option in the matter. The
peﬁéions/family pensions of DDGs have, therefore, been
corfectly computgd, on revision, with reference to the
%th CPC’s pay scale 6f Rs.14,400~18,300/~. For the same
reason, the pension/family pension of the ADGs have alsa
been: correctly computed,‘on revision, with referznce to

the 5th CPC’s pay scale of Rs.18,400-22400.

A7. For all the reasons mentioned in the precading

parégraphé, the ;mpugned letters dated 11.10.2001 and

\g
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clarificatory Office Memorandum dated 11.5.2001L hawve

- pensioners and they had received payments arising from

~has held in the aforesaid case:-

15.10.2001 issued by the DG3&D in pursuance of  the

beeh correctly and valldly issued. The 0As, therefors,

fail and. deserve to be dismissed.

8. The learned counsel appearing on behalf of the
applicants submits - that the applicants have already

received payments of pension/family pension on the basisz

of the hlgher pay grades of Rs.18,400-22,400/~ and Rs.
22,400~ 24 500/~ opectlvely,. They are retired people.
Two of them are widows of, retired officers. Tt will
cause undue hardship to them if they are at this ataga
called upon to refund whatever has alrsady besn received
by them. The Hon'ble Supreme Court has, in a =similar
case, according to him, grdntud relief to the penéionﬂ*s
on the ground that cnhancpd payments were made for no

fault of the pensioners. It was in the case of Shyvam

Bﬁkg~;!ecm§"~JzL hers vs. Union of India & Others (1 34
&CCs (L&$) 683) that the Court had held that s=ince

higher pay scales were erronaously given to  the

the highen. pay scalésxfor no Tault of thelirs it wéuld e

N . . o )
. Just  and proper not to recovery any  excess amount

already paid to them. This is what the Supreme Court

"1l. Although we have held that e
petitioners were entitled only to the pay
scale of Rs.330-4880 in terms of the
recommendations of the Third Pay Commission
w.e.T. January 1, 1973 and only after the
period of 10 years, they became entitled to
the - pay scale of Rs.330-560 but as they have
received the scale of Rs.330-540 since 1973
due  to no fault of theirs and that scale s




[13)

being reduced  in the wear 1984 with effect
from January 1, 1973, it shall only be just
and proper not to recover any excess ampunt
which has already been paid to them.
Accordingly, we direct that no steps should
be taken to recover or to adjust any excess
amount paid to the. petitioners due to the
fault of the respondents, the petitioners
being in no way responsible for the samz."

In my judgemént, the ratio of the aforesaid Judgement
squarely applies 1in the present situation. The
respondents are, therefore, directed not to recover From

any of the applicants the amount of pensicn/family

pension’ already paid to them in excess of what iz found

/?‘ due Eé them as a result of éhe clarificatory 0Office
Membrandum dated 11.5.2001.
19. The 0.A. is disposed of in the aforestates
terms. There shall be no order as to costs.
r——— e ) »rv - - A — ()
~ o
/)
(S.A.T. RIZVI)
. L Member (&)
Ipkr/
o -
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