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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
OCA NG.2748/2001
New Delhi, this (1 +4h day of Descember, 2002

Hon’ble Shii Justice V.S5.Aggarwal, Chairman
Hon’blse Shri M.P. Singh, Member(A)
smt. Urmila
Working as MCC
in Indian Railways Central Organisation

Tor Te}ecom
Shivaji Bridge, New Delhi .. Appiicant

{emt. Mesnu Mainee, -Advocate)
VEirsus
union of India, through
1. General Manager
Northern Railway
Bairoda House, New Delht
2. FA & CAQ
Northern Railway Hars. Gffice
Baroda Houss, Delhi
3. CGhief Project Administrator
Indian Railways Central Organisation

for Telecom
Shivaji Bridge, New Delhi .» Respondents

{8hri Rajendar Khattar, Advccate)
ORDER
Shri M.P. Singn, Member{A)

By the present OA, applicant seseks a direction to the
respondents to regularise her services as Material
Ghecking Clerk (MGG, for short) with effect fram the date

_ ~ pest iL8 ,
she has bean working on the said.on ad hoc basis, as has
been done 1in the case of her calleagus 5hri Babu Ram,
with all consequential benefits. In this connection,
applicant has placed reliance oh the judgements of the
coordinate bsnch of this Tribunal dated 28.4.34 1in  OA

3286/82 and dated 27.8.1335 1in OA 2388/1885 1in support of
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the reliefs pravsed for.
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Z, The admitted position is that the applicant was
initially engaged as daily rated casual labour Khalasi on
13.3.81 1in Metro Transport Project, New Delhi and she
continued to work as such upto 18.7.1581. She was
re-engaged by Respondent No.2 and worked in the said post
from 13.7.81 to 6.8.1885. She was screensd for regular
appointment in Group D category on open line in Northern
Railway, Baroda House and was declared suitable for
absorption as water women (Group D) vide order dated
14.11.84. subsequently, she was transferred Trom theare
to Deputy CPM/Tele/Tilak Bridge vide order datsd 6.8.85.
tater on, she was promoted on ad hoc basis as record
1ifter (Rs.825-1250) vide notice dated 21.4.89, wherein
it was mads clear that her ﬁromotion is pursly ad hoc
basis 1in Construction Organisation and will not confer
any right for regular promotion and seniority.
subsequently, she was promoted on ad hoc basis as MGCO
vide notice dated 17.10.80 again making it clear that
said promotion is purely on ad hoc basis In the
construction organisation only and will not contei any
right for regular promotion and seniority. She was
transferred from there to IRCOT in the sams post and
grade on 20.10.1893 and she has bssn allowed to continue

to work as MCC,

3. According to the respondents, in terms of para 2006

Q
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Indian Railway Establishment Manual Vol.II, absorption
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casual labour in regular Group D empioyment may be
considerad 1in accordance with the instructions issusd by
Raiiway Board from time to time. BSuch absorption 18 not

automatic but is subject to availability of vacancises and
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suitabi}ity. The posts in Construction organisation are
treated as ex-cadre posts and the law is wsll settled
that no legal right accrues to a person who 18 promoted
in ex-cadre posts (1988)(10) ATC 225). 1In the additional
affidavit filed by respondents, it is stated by them that
ne of applicant’s junior in her parent cadre at Baroda
House has so far besn promoted as regular MCC as alleged
by the applicant. It is further stated by them that

this Tribunal 1in a catena of judgsments has held as

“Railway Servants hold lien in their parent cadrs
under a Division of the Railways and on being
deputed 1in Construction Organisation and their
having been promotsed on highsr posts on hoc basis
and continue to Tunction on that post on ad hoc
basis for a very long time would not entitle them
to regularisation on that posts in their parent
division/offics. Thay are entitlsd to
ragularisation in their turn in ths parent
division/office strictly in accordance with the
rules and instructions on the subjsect.”

In view of the above position, respondents would contend

that the OA has no merit and be dismisssd.

4. We have heard the learned counsal for the partiss and

considered the pleadings.

5. During the course of the arguments, the learned
counsel for applicant has drawn our attention to the

judgements of the apex court in Rudra Kumar 5ain & Ors.

vs, UCI ATJ 2000{(3) SC 332, UP State Mineral Development

Corpii. ttd. Vs. Vijay Kumar Upadhyay & Anr. 1288(1)

SC 165 and Girdhari tal vs. UOI +in SLP(C) No.14005/92 1in

support of the relieifs sought for by the applicant. We

have carefully gone through the same and we Tind that the
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i88ud involved in these casss is distinguishable and none
of these judgements is even remotedly connected with the
pressnt casse and therafore we hold that thess judgements

are not applicable to applicant’s cass.

6. On the other hand, the 1lsarnsd counssl for
réspondents has drawn our attention to the Jjudgement of
Gt the Delhi High Court dated 12th August, 2002 in CWP
NG.2916/2002 and other connected cases. These petitions
were Tfiled by the petitionsers similarly placed like ths
applicant herein a&and involving the same 1issue &as 15
raised in the present OA, whose DAs were dismissed by the
Tribunal. The Dselhi High Court dismissed their petitions
being devoid of merit. The learned counsel has furthsr
drawn our attention to yet another judgement dated 13th
August, 2002 in CWF No.5057/2001 of the Delhi High Court
by which the order of the Tribunal dated 15.2.2001 in OA
1841/1888 involving a similar issus was set asids by the
High Court. In the said OA 1341/1931 applicants working
as Gangman/Khalasi were claiming promotion to Group G
posts and the Tribunal allowed that OA directing
respondents to regularise the applicants thersin in Class

111 posts.

7. it would be relevant to reproduce the cbservations
made by the Dslhi High Gourt in its Jjudgement dated

13.8.2002 in CWF NG.5057/2001 which are as under:

[dN]

"50 far as judgements of the lsarnsd Tribunals
are concerned, the same are not binding on this
Court. We may notice that in most of its
judgements, the lsarned Tribunal had not considerad
the core issus nor had referred to the act that
regularisation cannot be a mode of reciruitment. The
Triounal failed to notice a large numbar aof
decisions of the apsx court wherein it has clearly
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veen held that an order of regularisation must be
based upon the relevant provision of the statute or
statutory ruies, which may be Tramed therefor.

"We may notice that the apex court 1in Civil
Appeal No.12947 of 1993 vide order dated 25.10.1336,
having regard to the dacision of the Allahabad Bsnch
of ths Tribunal dated 31.8.1882 passad in 0OA NO.555
of 1988 titled vijay Prakash & Ors. V. UGCI & Ors.,
issusd the following directions:

’Delay condonsd.

In the facts and circumstances of the
cass- including the fact that the concernsd
employees have all worked in that capacity
for over a decade, the direction given by
the Tribunal for regularization of thoss
suitable found fit after screening is just
and doses not call for any interference undsr
Articls 136 of the Gonstitution. The
gquestion of law raised in the special lsave
patition 13 not required to be considered on
these Tacts and is therefore left open for
decision in appropriate cass.

The special leave petition is dismissed’ .

By reason of the said directions, thersforse, no
law as been laid down and the Supreme Court only
refused to exsrciss its discretionary Jjurisdiction
in view of the Tacts involved therein. The Supremse
Court admittsdly did not consider the gusstion of
law vraised in the special leave petition. Thus the
said decision does not have any precedential value.

Reaping in view the fact that post of
MCC/0fTice Clerk 1s a promotional post, we are of
the opinion that such a promotion post could not
have been Tillsd up through regularisation. The
statutory vrules, 1laid down for Tilling up ths
promotional post, must be dealt with strictly in
terms thersof. The learned Tribunal wunfortunately
tailed to consider the provisions of IREM as
referred to hersinabove whersupon reliance had besn
placed by the pstitionser herein and it meraly
procesded on thse basis that as the rsspondents had

“besn working for a long time, their servicss be
regularized,

8, The Tlearned counsel for respondents has also drawn
our attention to the judgesment dated 7th November, 2002
by which GA 239%/2001 touching upon the similar issus was

dismissed by the coordinate Bench of this Trib

—
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Nai,

Tollowing the ratio of Delhi High Court’s Judgements

referred to abovs. In view of ths above position,
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reliance placed by applicant’s counsel on the Tribunal’s
Judgements mentioned in para 1 above would not render any

assistance to ths applicant.

3. Having regard to the aforesaid judgements of the
Dslhi High Court and also the judgsment of this Tribunal
(mentioned 1in para 8 above), which are binding on us, we
are wunable to grant the reliefs praysd for by the
applicant. Resultantly, we find the present 0A devoid of

merit and the same is accordingly dismissed. NoO costs.

" SO Ao —<

(M.P. 5ingh) (V.5. Aggairwal)
Member (A) Chairman

/gtv/

A




