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CKN l'HAI. ADM I N 1 STHATl VK THIHIJNA!.
PHiNC-IPAJ. HKNC^H, NKW i

OA NO. 27(5()/2(5()1

This the ̂ Dth day of July, 2f){32

HON'BI.H KH. KDI.DIH SINOH, MHMBKH (J)

Nawal ',K 1 ahore Fa! H/o Shri Ram K. i ahan Fa!
Kx-Sa1esman-cum-Oaah i er

Hewa Oanteen H. Q. 31 .Armd !3 i v i a i on
O/o SbAFO.

Reaidence Address

H.No. 470 Oh i k Moha! !a,

Radar Baxar, JhanaidJF)

2. (3haran Singh S/o Late .Murl idhar
Kx-Ka 1 esmanO-ouin-Cash i er

Hewa CLanteen H.0.31 Arip.d Diviaion

C/o 5hAF0.

Residential Address

Vi!! and Foot Harata, (Jhanai)

(By Advooate; Sh. 1). F. Sharma.)

V e r s u s

1. Onion of India

through Secretary
Ministry of Defence

Govt. of 1 nd i a, .New De ! h i

2. 'i'he Chairman Hewa Canteen

H.Q.31 A rmd 3) i v. si on C/o AFC).

3. ihe Core-Commender

21 Corps C/o 5GAF0

4. The Genera! Officer Command

3 1 .Armd Division C/o 5G .AFO.

. App! i c.ants

HesDondents

(By Advocate; Mrs. Avnish Kaur)

O R 1? K R (ORAl.)

By Sh. Kuldip Singh, .Memb-er (J)

The two .a.pp! i cants h,ave fi led this joint OA assai l ing

the orders Annexure A-1-a .and A-1-b d.ated 31.5.2001 vide which

the services of the .appl ic.a.nt h.ave been termin.a.ted during the

prob.at i on period .as their service.s h.ave not been found

s.at i s f .aotory. To ch.al lenge the s.ame the .appl icants stjbmitted

th.at the .app! ic.ant.s .are the civi 1 serv.ants under the .Mini.strv

of Defence and they B.re entitled to simi l.ar tre.atment .as other
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^^pioj,-eer, of the Defence Department are treated. !t in

further stated that the app1 icants had completed their h

months probation period satisfactori ly, therefore, they had

got the status of permanent em.pl oyee and as regards
termination of services of appl icants on payment of one month

pay is i l legal. it is further stated that the services have

t^een terminated due to unsatisfactory work whi le no complaint

was ever intimated to the .appl icant therefore without

providing the opportunity of defence termination of services

is i l legal and is violative of provisions of Article 311(2) of

the (lonst i tut i on of i nd i .a.

2. The OA is being opposed by the respondents. The

respondents pleaded that as per the terms of appointment the

prob.ation period is for one ye.ar which h.as not been completed

i-)V the .Tin 1 i c.ant s.at i sf.actor i ly so the .appointment has been

terminated. It is denied that the .appl icant h.as become

perm.anent or they .are entitled to the protection of Article

311 (2) of the Constitution of India. Rather their services

.a.re not perm..a.nent .and they .are .at par with tempor.ary servant.s

who are on prob.ation .and a.ccordingly their services are

t er-m i n.at ed .

3. Annexure A —2 is the .appointment offer which shows their

.appointment w.as on probation for 6 months. .Hut Annexure A-4

i .s the .a^r.eement which provide.s th.at the services of the

em.nloyee c.an be term.i n.a.ted .after giving 30 days notice or one

months p.ay in l ieu of thirty d.ay.s notice without .assigning .any

res.sons. Schedule to the .a,greem.ent which is .at Annexure A-5

(p.ace-1H of the n.aper book) .show.s th.a.t the .app} ic.ant h.a.s been

.appointed on prob.ation for one ye.ar w.e.f. 1f5.9.2000 .and
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achedulf? t.o Anr!f?>Mirf? A —4 which if? B.t". Dfig'f?—14 of f.hc

nanor-book, also provides that the appointment was given

w. e. f. 16.9. 2()()() for one vear. Thus, as per as'reement the

appointment was to remain on one year probation ti l l 15.9.2{)()1

.and since the services had not been found sat i sf .actorv. Mo

the respondents are within their right to termin.ate the

services of the .a.pp 1 icant invokins' the clause as enshrined 'n

the schedule to the agreement between the .appl icant .and the

resnondents.

4. {.^ounse 1 for .appl ic.ant .also contended th.at even during

probation the employee is entitled to cert.ain protection .and

his services c.annot he terminiated .arb i tr.a.n i ] v or punitivelv

without complying with the principles of natural justice. in

support. of contention respondents h.ave -quoted the judement of

the .apev court. reported in (2()(){)) 3 SdC 239 VF.Ahui.a vs.

.St.ate of Funj.ab .and others wherein it w.as observed .as ijnder;

"Frotection against arbitrary termination
Held, a probationer l ike a temporary servant
is .also entitled to certain protection - His
services c.annot be terminated .arbi tr.ar i 1 y or
P'.fmtively without complj-ing with the
principl.es of n.atur.al justic-e - Aop-e 1 1 .ant ' s
services terminated during probation period
invoking terms and conditions of' his
.a.ppo i ntment wh i ch perm i tted term i n.at i on
without notice - Termin.ation order st.atine-
that the -appel l.ant "fai led in the performance

^  duties 3.dm i n i .st r.at i ve 1 V .and
technic.al ly - Besides, the .affid.avits fi led
in High C.-ourt .and in the .Supr-eme C?ourt 1 so
ind.'c.ated the b.ackground in which the
.appel lant was terminated - Held, the order on
the face of it w.as stigmatic .and punitive -
=  (.'ourt w.as wrong in ho Id in? it
non-stigm.atic - Termin.ation order could not b-
passed without holding a regular ^nouirv _

- Hunitfv. or ofovHoltor": o^rr
.  .-tigmat-.in - Departmenl:.!. 1 Hnquiry - Natural

o ' j 5? T. ? n ft — ^ n VO ® "f" 1 of* d.

contf,^n!..i-.n on H t;srmin.ation^  ground of f.^i inre
performance of duties." -■ ■oi .. i n
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5  So reiving upon the jortginent oonnRel for the ^Srjfpl ioant

submitted that in the ease of V.H.Ahuja <suprsa.) the

al legations that the employee have fai led in the performanoe

of duties .administratively and teohnioal ly wh i oh w.as

oonsidered to be stigm.atio. Simi l.arly in this o.ase .also the

servioes being not found satifaotory should be treated as

stimatio and the appl ioant should be given protection umder

Artiole '.111 (2) of the Constitution of India.

•h. From the nerus.al of this judgment the 1 .aw .as l.aid down is

quite clear as it says that temporary servant is .also entitled

to oert.a.in protection .and his services o.annot be terminated

V' .arb i tr.ar i 1 y nor ca.n those services be termin.ated in .a punitive

m.anner. Hut in the s.aid o.ase Hon'hle Supreme Court .after

going through the affidavits fi led by the parties before the

H i Efh C^ourt .as we 1 1 .as before the .Hon'hle Supreme Court found

th.at the affidavits indicate the b.ackground the form in which

the order of termin.at ion of services of the .appl ic.ant o.ame to

be passed and then held that such an order which on the fact

of it is stigm.atio .and could not h.ave been p.assed without

holding .a regul.ar enquiry .and giving .an opportunity/ of

he.arin?. Hut in this c.ase two .affidavits fi led by the

.appl ic.ant .and the .a 1 1 eg.at i ons level led by the appl ic.ant in the

OA do not show .as to how the impugned order is stia'm.a.tic in

n.a.ture. '"he impugned order on the f.ace of it shows that. the

services of the .aopl ic.ant h.ave been termin.ated .as their

services were not found sat i s f .actory during proh.at i on period.

So neither the order in question nor the .a 1 les'.ation.s .a.s

1 .eve 1 led .a.g.ainst the dep.artment indic.a,te if the order is

stigm.atio in n.ature. There is no m.ateri.al on record which m.av

prove th.at. the impugned order is stigm.atio if the f.act th.at

the service.s of the employee .are not f-ound s.at i sf .actorv is to
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be breat.ed h.s Rt. i 2'ins.l". i c t.ben probsbJy the Rjgni finance of

probation period ia altogether loat .and the oonoept of

prob.ation neriod beoonieR rednndiant to the service

i nr i sondence.

7. No other contention wan r.ained by the appl icant.

8. Kx.amining from .al l the .anglea I find t.h.at the order in

question ia not .at .al l atigm.atic .and c.annot be qu.aahed. 1 .am

of the view t.h.at. the OA haa no merits. Hence, the a.ame ia

d i am i aa-ed .

No Ooata.

(  KU!.Dl .P SINGH )

Member (J)

' ad '


