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ORDER (ORAL)

By Sh. Kuldip Singh, Memher ()

tThe two applicants have filed thia joint QA ssgailing
the orders Annexure A-1-2 and A-1-h dated 31.5.2001 vide which
the sgervices of the =a i ed during the
probatinn perind ) thetr gervices have nnt
satisfactory. T thsa nge the same the applicants

. . N
that the applicants are the eivil zervants under the Miniatryv

2 H

af Defence and they are entitled to similar treatment ss other




emnlovees of the Defence Nepartment are trepted.
turther stated that the applicanta had completea their 6
maonths probation period antiafanctorily, therefore, they had
got the atatus of permanent employee and as raegards
termination of services of anplinants on pavment of one month

pay is illegal. 1+ ig further gtated that the gervices have
heen terminated due to unsatiafactory work while no complaint
was aver intimated to the annlicant therefore without
providing the apportunity of defence termination nf services

ig illegal and is vialative of provisions of Article 311(2) of

the Constitution of India.

2. The QA s being apposed by the reapondentg. The
reapondents pleaded that as per the terms of appointment the
probation period is for one year which has not heen completed
hy the applicant satiafactorily so the appointment has heen
terminated. It is denied that the applicant has become
permanent oar they are entitled to the protection aof Article
311 (2) of the Constitution of !India. Rather their services

are not nermanent and they 2r with Lemnporary sgervania

wha are an probhation and accordingly their sgervices are

terminated.

3. Annexure A-2 ia the appointment nffer which ghows their

appaintment was on probation for & montha. But Annexure A-4
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the =argreement which provides that the s=services of the
employee c¢an be terminated after giving 30 days notice or one
months pay in lieu of thirty deys notice without assigning any

reasons. Schedule to the agreement which ig at Annexure A-§

o2

aonk) shows that the

{page-1% aof the paper a

z

appainted nn  prabhation for one yvear w.a. t. 16.9. 2000 and




[ 31
arhedule to Annexure A-4 which ia a2t page
~-hook, algaao provides that the appointment wasg given
w.e. f. 16.9. 2000 for one vear. Thus, as per agreement the
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appointment wa=z to
nd agince the services had not heen found zatigfactory. S0

the respondents are within their right tao terminate the

anpnlicant invoking the aolause a2z enshrined in

gervineg of the

the =schadutle to the asgreement bhetwesn the applicant and the

reanondents
4. Coungel for applicant also contended that even during

probation  the employee is entitled to certain praotection and

hitrarily aor nunitively

e}

hig gservicea cannat he fterminated a

complying with the principles of natural justice. In

a v

without

suppert  of contention respondents have guoated the judgment. nf
the apex court reported in (2000 3 SCC 239 VP. Ahuja  wva.

State of Punjah and nthers wherein it was ochserved as under:

"Pratection againat arbitrary termination -
Held, a probmhxnner tike a temparary servant
iga alsg antitled to gertain pratection - His
sarvices cannot he terminested arhitrarily oar

punitively without complying with the
prinnipleg af  natural justics - Appellant’s
services terminated during probation operig

invoking terms and conditinng of hig
appointment which permitted termination
without notice -~ Termination order stating
that the appellant . 2 e
of his duties administratively and
tanhnt,ully - Besgides, the affidavité filed
in High Onurt and in ?he Supreme Conrt also
indicated thea hackground in which the
appe}lant van terminated - Held, the order on
the face of it was stigmatic and punitive -
n

High Court wns wrnne in holding it ag
non-stigmatic - Termins tinn order could nat he
bPaaged without holdin regular  inquiry -

a r
nation -~ Puni f1vh ar simpligcitor - Order

f gstigmatic - Departmenta) Knguiry - Matural
luatice -~  Invacatior nt  where }armxnafi,“
acontemplated on ground of failure in
performance of duties. T -

O
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D Sa relyving upon the judgment coungel faor
aubmitted that in the casge af V.P.Ahuja {(supra} the
allegationa that the employee have failed in the performance
of duties administratively and technically which was
rongidered  to be stigmatic. Simitarly in this case alsa the
services heing not found gatifactory should be treated as
stimatic and the applicant should he given protection under
Article 311 (2) of the Censtitution of India.

h. ¥rom the perusal of this judgment the law as laid down i1
quite clear as it says that tempaorary servant is also entitled
ta ecertain protection and his services nannot he terminated
arbitrarily nor can thoss services be terminated in a punitive
manner. But in the asid case Hon'hle Supreme Court after

going through the affidavits filed by the parties hetfare the

High Court as well a8 hefaore the Hon'hle Sunreme Court  f

"ound
thet the aftidavits indicate the background the form in which
the oarder of terminatinn of services of the applicant came to
he yasaed and then held that such an arder which on the faok

ot it ig a8ttt

03

matic and could not have heen assed without

o,

b]

halding a regular enquiry and giving an wppartunity of

P

hearing. RBut in thisg c¢case twn affidavitas filed hy the

L0
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icant and the allegations levelled by the applicant in the
0A do neot sheow a2s to how the impugned order ig gftigmatic  in
nature. tThe impugned arder on the face of it shows that the

g of the anplicant have heen tfterminated a8 their

£3.2

servigaea

]
=
D
5
D
=3
2
=
-
o
3
o
o]
ol
-+
n
b}
io
)
-+
o
3
o
o
3
3
03
o}
3
o)
o)
]
-+
3
3
B
o
)
a,

S0 neither the arder in gqueatinn nor the allegatig
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level ler againat the department indicate if the order isg

b

]

tigmatic in nature. ‘There iz no material on record which may

by

irave that the impugned order ig gtigmatic if the fant that

the gervicesg of the emplaovee are nnt faund zatisfactory i
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7. Mo other contentinn wasg raigsed hy the applicant.

8.

quest

:gd:

Kxamining

ion ig

~he vie
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not

that the 0OA has no merits.
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all the sngleg | find that the
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all astigmatic and cannot he gussh

Henge, the

{ KURDIP SINGH D
Memher (J}
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