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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH

Hon'ble Shri Shanker Raju, Member,(Judicial)

O.A.No.2663/2001

New Delhi, this the day of November, 2001

Sh, Bhagwati Prasad
s/o oh, K,N.Gai ro1 a

working as SOM in the Office of the
CAO (Construction)

Northern Railway
Kashmiri Gate

Delhi, ... Applleant

(By Advocate: Shri S.K.Gupta)

1 . Union of India through
General Manager

Nc>rthern Railway
Baroda House

New Delhi.

2. Chief Administrative Officer i^Construction,i
Northern Railway

Kashmiri Gate
Delhi.

3. Dy, Chief Personnel Officer
O/o the Chief Administrative Officer
(Constructi on)
Kashrn i r i Gate

4. Chief Engineer Central (Estt,)
O/o the Chief Administrative Officer
Kashmiri Gate
Lit? ! n f ,

5. Senior Personnel Officer
O/o the Chief Administrative Officer (Construction)
Kashmiri Gate

Delhi. ... Respondents

(By Advocate: Shri H.K.Gangwani)

ORDER

By Shanker Raju, Member (J):

The applicant, who is holding the post oi

SOM/Supierv 1 sor in the oifice of the respondeubS, fiae

assailed an order dated. 1 .10.2001 passed by the

rospondents whereby he has been transterred Trc>ro Delis i

to Katra (Jammu) having worked in the grade of
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2, Briefly stated the applicant having lien

in the cadre of Supervisor (Works) and is eruployee of

the Divisional Railway Manager, Delhi, he has been

deputed to Construction Works and the seniority list

of the applicant shows the place of working with

resp^ect to the apjpjlicant is Delhi r In 1994-, the

applicant was transferred to Jammu and there he

remained upto 19,8.1396. The applicant is incharge of

Soil Mechanical Laboratory and deais with ail

administrative matters. During the litigation of OA

675/34 filed by Smt, Suman Bala the apipi i icant has.

been piressurised to file an affidavit regarding the

designation of the appjl leant therein, i.e., Smt.

Suman Bala shcjuld be shown as K'nalashi in sL.eao

being Typnst. The OA was allowed and thereafter

filing another OA 2646/2000 against reversion the OA

was allowed with a cost of Rs.25000/-, It is stated

that number of seniors and the persons having longest

stay at a particular station have been retained and

the applicant has been transferred. The transfer has

done in the mid session whereas the sons or the

applicant are studying in ivth and vth classes in

r)ublic school in Faridabad. The other allowances

including perks like bonus, packing allowances are

still to be pjaid to him. The learned counsel for the

apiplicant further contended that he had been working

in the pmy scale of Rs.4500-7000 and 19 persons are

working at present who are seniors or juniors to the

applicant at construction division. The applicant has

a  separate seniority list where his seniority figuies

at 61. Mo. 14 the other pjersons juniors to him have

been retained and as well as seniors and are ntot
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subjected to any transfer. The respondents, due to

urgent reQuirernent of staff of SE/JE(Works)-II for

pc>sting at JURi- Project (Jarnnvu) recjuested the

Headquarters, NR for 10 posts of SE/JE which has been

circulated among all the CRMs of Northern Railway vide

letter dated 20.12.2000. The requirement was

pertaining to JE in the grade of

Rs,s5000-8000/6500-10500 and only willing staff may be

sent who will be given usual incentive of 5 advance

increments/one ad hoc promotion, plus two advance

increments as the case may be admissible as per the P.S

No. 11031 , Referring to the same PS, it is contended

that therein Clause—2 as the Jamrnu is a hard station

Railway Board has decided that the workcharged posts

are to be filled in several working projects may be

cailed f r orn va r i ous d i v i s i on s of o r the r n R a i 1 way

including the staff already working in the above

project; placed upto two grades below the grades in

which the work charged posts are tobe filled in ftave

jjgej-, sanctioned; to put incurnbent/staff who volunteers

for these posts. In this background, by rererring to

the New International Webster's Concise Dictionary of

the English Language it is stated that the meaning ot

word 'Volunteer' which contains that one" who

voluntarily enters voluntary service; To enter or

offer to enter into some service or undertaking or

CfFie's free will, in this conspectus, it is

that the posting of those persc>riS'staft is to be made

on the project at Jamrnu who have volunteered to join

there and the applicant who is not falling in the same

category and moreover he is not falling in the scale

of Rs.SOOG-oOOO, he cannot be transrerred against uis

will. It is also stated that the juniors as well as



seniors to the applicant have been retained and as the

respondents haviny malafide intention as he refused to

accord a certificate in Smt. Surrian Bala's case he has

been made a scape yoat by pick and choose method and

transferred him not in public interest and exiQsncy

rather it is malafide and ayainst PS 11031 of 1995 as

such the same cannot be countenanced.

3. On the other hand, stronyly rebutting the

contentions of the app'lica.nt, it is stated that as no

specific person has been impleaded as respondents the

applicant is estopjped and that no malafides have been

proved by the apjpl icant, his transfer cannot be

legally sustainable. It is stated that trom the

pleadings no legal malafide is borne out. It is also

stated that transfer is an administrative exigency and

after circulating the letter no willing person has

represented and in these circumstances, in public

interest and in the interest of service, as the

applicant was having experience and had earlier worked

and the fact that the project is being delayed with

heavy financial losses to the railways the applicant

has been picked up. It is further stateu uhai- tne

applicant has all India transfer liability and similar

circumstances some of the employees were already sent

to the project and the applicant was spared on

5.10.2000, he is running unauthorisedly absent. it is

further stated that the grade of the applicant has not

a criteria for his transfer, according to the PS 1 1031

the staff placed upto two grades below the grades in

which they are working the work charged staff fi > led

in can be transferred. ih« learned counsel for the

-espondents has stated that the applicant has been
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post.6d in exigency of service; and his pilea of

rnalafide as to non-issuance of certificate is of no

avail as the applicant was not competent to give any

certificate to Smt. Surnan Bala and he was not forced

to do the sarne. It is also stated that in view of the

urgency of work at JURL Project, the applicant has

been deputed and his bills, etc. are in the process

and the same would be disbursed to him. It is lastly

contended that this Tribunal is precluded from

interfering with the transfer wfiich Is neither

rnalafide nor against extant rules and instructions.

4-. I have carefully considered the rival

contentions ot the parties and also perused the

material on record. I am of the considered view that

the claim of the applicant is not justifiable and is

liable to be rejected. The transfer in the exigency

of service and in public interest cannot be questioned

unless it is established that the same is vitiated by

rnalafides or against any statutory provisions or

rules. The applicant although was posted at Jammu and

has an all India transfer liability the respondents in

pursuance of their notification dated 20.12.2000 even

if called for volunteers to attend to the projects at

Jammu but as nobody has reported voluntarily, they

resorted to piieking up the applicant and transferred

him on the basis that as he has already been there and

gained experience at Jammu his services can be best

utilised at Jammu the same is definitely in exigency

of service. As regards the contention of the learneo

counsel for the appilicant that the only voluntary

staff may be posted, is not correct, when nobody has

volunteered to go of their own the respondents have



picked the right person, who is having good experience

and to run the project efficiently which has already

started and is delayed resulting in financial , losses

to the Railways, The interest of administration

should be the paramount consideration,

5. The contention of the learned counsel for

the applicant that as he has been working in the grade

of Rs,4500-7000 and whereas the required persons are

from the scale of Rs,5000-8000 the applicant does not

fall in that category, he cannot be deputed to Jariirnu,

I  do not agree with the same. As p>er Clause-11 PS

11031 the staff who is even two grades below the

grades in which the workcharged posts are can be

deputed and transferred to the project. This is a

policy decision of the Government which cannot be

interfered by the Court, A.s regards the malafides are

concerned firstly the applicant has not alleged any

per.sonal malafide,s as far as the legal malafides are

concerned; the contention of the applicant is that as

he failed to give false certificate in Srnt, Suman

Bala's case supra he has been subjected to punitive

mea.sure to transfer him is not borne out from any

documents which has been prciduced by the applicant.

It is the applicant who has to e.stablish a legal

malafide in order to sustain his contention of

tran.sfer order being illegal. As the applicant wa.s

not at all ccimpetent to issue such a certificate he

could not have given the certificate in Smt, Suman

Bala's case. Having failed to prove persc>nal or legal

malafide.s, the claim of the applicant is liable to be

rejected. As regards the seniority is concerned and

the question of longer .stay, I rind that in pur.suance

1



of the aforssaid not. if icat.ion Issued by the

respondents, nobody has turned up voluntarily and as

the applicant was the most experienced and having

rendered service of four years at Jammu, he ha.s been

picked up by the respondents. Not only the applicant

but other staff is also deputed on the ptroject and

this process is carried on still by the respondents

despite willingness or deputed staff in the

administrative exigency and in public interest of the

project for smooth functioning of the administration

which cannot be found fault with.

In view of the discussion made above, I find

no merit in the OA. The same is accordingly

dismissed. The interim order already passed stand-s

vacated. No costs.

(SHANKER RAJU)
MEMBER(J)
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