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ORDER CORAL)

Shri Govindan S. Tampi. Member (A)

This order disposes of the above four OAs as the deal

with identical matters, seek same reliefs and have

been argued together.

2. Heard 3/Shri U. Srivastava and Vijay Pandita with

Ms. Shabana for the applicants and the respondents

respectively.

3(i) - OA 1994/2001 - Reliefs sought for by Shri Dinssh

Singh and five other applicants in this OA are as

be 1ow ; -

(a) Declaring the actions of the
respondents not allowing the applicnts
for their further duties till the
completion of extended tenure of three
years is an illegal , unjust,
arbitrary, unconstitutional, malafide
and against the mandatory provisions

V' (b) Directing the respondents to allow the
applicants to continue as member of
Home Guard Organisation and perform
their duties till the completion of
extended tenure of their services of

three years.

(c) To allow the O.A. of the applicants
in the light of the judgment/order
issued by the Tribunal in O.A.
No.188/95 ii case of Kishan Kumar

Ors. Versus Govt. of NOT Delhi &

Ors. and in case of Arvind Kumar and

Ors. Versus Govt. of NOT Delhi and

OThers placed at Annexure A/3 and A/9
respectively, with all other
consequential benefits and costs.

(d) Any other fit and proper relief may
also be granted."

tf-- •
si-'

t-'

!(ii) - OA 2627/2001 - has Shri Atul Kumar and 19 others

seeking the same reliefs as in OA 1994^2001.
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3(111) - OA 2657/2001 - has Shri Anil Kumar and 11 other;
and the reliefs sought are the same as above.

3(1v) 2850/2001- has Shri Bhupender Singh and 16
the -.same reliefs as in the aboveothers, seeking

The applicants were originally recruited as Members
of the Home Guards Organisation, in terms of Rule 3
of the Delhi Home Guards Rules, 1959 for initial
period of three years, as per Rule 8 ibid. All of
them are governed by the Bombay Home Guards Act, 1947
made applicable to Delhi. Though originally they
have been recruited for a period of three years, they
have been continuing by extensions issued from time

to time and are expected to go.upto the end of 2002
or thereafter. The applicants have been performing
satisfactorily throughout and have been recipients of
commendations from the seniors. On 15. 1,1.133'+.

services of a number of Home Guards were dispensed
with, invoking Rule 8. On the aggrieved persons
filing OA No. 188/1995, the said order was quashed
and set aside by the Tribunal on 1.6.1995, but with
liberty to the respondents to pass a fresh orders, if
so advised, in accordance with law. Review
Application No.251/1995, seeking recall and review of
the earlier order dated 1 .6.1995, was dismissed as

warhanting no intervention. Thereafter the matter

regarding the regularisation of the Home Guards had

come up when differences of opinion were recorded in

the Tribunal which led to the preference to the Full



Bench/(^disposedfo^ 25.11.1999 direct^ that tha
-Hon'bie Delhi High Court's judgement dated 26.5,1999
,n MmmiKh_Lal_Rmml's case be followed. During the
pendency of the dispute before the Full Bench in the
Tribunal, a few applications filed by individual Home

Guards were dismissed by the Tribunal, whereafter in
C.W.P. No.4285/1997, on 26.5.1999,, the Hon'ble High
court of Delhi directed the respondents to frame a

policy with regard to the Home Guards. This was
followed by framing of the policy named as 'Policy

^  Guidelines for EnrolIment/Re-enrolIment and Discharge
of Members of Home Guards in Delhi', communicated
under Order No.FI19S/98/HomeCG)/2264-74 dated
18.4.2000. Though the applicants are continuing on

the strength of the extensions granted every three
years and have more time of the tenure yet to expire,
the respondents are restraining the applicants

performing their duties, which was incorrect and
unreasonable. In terms of Rule 9 of Delhi Home

V  Guards Rules, 1959, a member of the Home Guard can

perform his duties upto 60 years of age and his
services can be terminated, if the respondents are

satisfied that the individual -concerned had committed

any actCs) detrimental to the good order welfare and
discipline of an organisation. . No such case has been

raised by the applicants. Nor have any of the

procedures prescribed under Section 6 Cb) of the

Bombay Home Guards Act, 1947 been initiated against

any of the applicants. Still the respondents have

restrained the applicants from performing their
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duties since 9.8.2001 or such similar dates

same i=>

unconstitutional

illegal, unjust arbitrary and

5. The various grounds ralssd in ths OAs ars summarised
ss be 1ow I

C1)

C i i )

the restrainid orders are illegal and unjust;

under Rule g of the Home Guards Rules, the

maximum age 1imit for a member of the Home

Guard is 60 years;

(ill) respondents have not acted as model employers
as was expected of them and have thrown out

the applicants. Who have no other source of

i ncome;

(1 V )

(V)

no act detrimental to the discipline of the
organisation has been reported or alleged;^

no notice has been served on them nor has any

one of the. applicants is declared to be

medically unfit.

In view of the above, the applicants seek the
intervention of the Tribunal to render them justice.

6. Reply on behalf of the respondents^state that the
applications are exercise^, in abuse^ process of law
and are hit by Sections 19, 20 and 21 of the

I.] I
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AdmlnistratiVB Tribunals Act, 1985. Ths Tribunal has
no Jurisdiction to deal with the present applications
as there existed no relation between the applicants
and the nespor^ents. They are only ■volunteers; who
are oal led ̂ to^erform certain emergencies and are
only self employed individuals. They receive certain
subsistence allowance, paid out of contingency fund.
Chandigarh Bench of ths Tribunal had dismissed OA
ho.I013/CH/8S. on 31.1.1995, which was up.held by ths
Hon'ble supreme Court also. Director General Home
Guards and Director Civil Defence Govt. of NOT
vv,,MOls Home Guarads Organisation in all the aspects
including enrolment, discharge, training, placement
Of duties and displaying, it is as stated above, a
voluntary organisations and a number of Home Guards
personnel are working elsewhere as well. Suggestions
have been made to consider granting some weightage to
home Guards/Civil Defence Volunteers in Govt.
sarvice. state Govts. have also been advised in
this connection. It wi11 show that Home Guards do
not hold any civi1 post or would come under the
jurisdiction of the Tribunal. This has been the view

Judgments of the Tribunal,
nespondsnts also point out that they have in
accordance with various decision of the Tribunal and

velhi High Court in t,he case of Mansukh Lai Rawal
(supra) introduced fresh policy guidelines on the
subject and had acted accordingly. That being the
=a-, -sins cannot be called in question, is what
t.i is respondents aver.
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7. During ths oral submissions bsfore me, Shri U.

Srivastava, learneci counsel for the applicants

invited my attention to the decision of the Principal

Bench of the Tribunal dated 5.3.2002, issued while

disposing of OA No.270/2002 filed by Shri Pawan

Kumar. In the said OA, the applicant who is

similarly placed as the applicants in these OAs had

challenged his discharge from the Home Guard as well

as the policy guidelines, issued by the Home Guards

Organisation at Delhi. The Tribunal had^ while

disposing of the OA held that the ^election 'Board

constituted in this regard do not have any powers

under law and, therefore, their actions are not to be

endorsed. According to Shri Srivastava, the above
,  biuecision of the Tribunal would^equal1y applicaable in

the case of these applicants as well and, therefore,

the action of the respondents in dispensing with the

services of the applicants would have to be declared

as illegal. Shri Vijay Pandita, learned counsel for

ths respondents reiterates his pleas but does not

contest the validity of the orders passed by the

Tribunal in OA No.270/2002.

I  have carefully considered ths matter. The

app 1 1 cants in all the four OAs are assailing the

orders (oral or otherwise), dispensing with their

serrvices and/or restraining them from performing

their duties as Home Guards, though they have

considerable time in their tenure to expire, in terms

of their extension orders. The jurisdiction of the

Tribunal in the case of Home Guards is no longer in

dispute and only the respondents appear to be unaware
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of the same. As 1s evident, the disengagement of the

services of individuals like the applicants in the

OAs, or the restraint placed on them by the

respondents, are emanating from the policy

guidelines, enuntiated by the Home Guards

Organisation of NOT Delhi. The same has been under'

challenge in OA No.270/2002, filed by the Pawan -

Kumar, and disposed of by the Tribunal on 5.3.2002.

The relevant portion of the said judgment, as it lays

down the law, deserves to be cited in full as below:-

V

7. Certain Home Guards had
approached the Delhi High Court by filing
Civil Writ Petition No.4286/1397
challenging their termination as Home
Guards and claiming regularisation. At
the hearing, the learned counsel for the
respondents therein had made a statement
that some policy was being framed to
ensure that there is no .gick and choose
with regard to the persons who have to be
enrolled or re-enrolled and those whose
tenures are not to be extended. The High
Court on the statement observed

"Giving the fact that many of
the duties performed by the members
OT the Home Guards are to a
permanent nature and the fact that

+  such severe unemployment inthe country, we do expect the
Respondents to be alive to this
situation and to frame a transparent
and workable policy in this regard.
We hope that the Respondents wi11
Irame the policy within a period of
six months."

Since guidelines as directed had not been
I  Iamed within the stipulated period. Civil
Contempt Petition No.527/1999 was moved.
During the pendency of the petition,
impugned guidelines have been issued which
are now the subject matter of challenge in
the present OA.

«  Guidelines of 18.4.2000 at«nnexure A-4 deal with enrolment of
members of Home Guards Volunteers. The
same, inter alia, provide as follows:-

^In accordance with Sub-Section
2  of Section 2 of the Bombay Home
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Guards Act, 1347, as extended to the
Union Territory of Delhi, enrolment
as members of the Home Guards are

subject to the approval of the
Hon'ble Lt. Governor of Delhi.
Therefore before initiating any
process of appointment of members of
Home Guards in Delhi, the Commandant
General or the Commandant Home

Guards shall seek the approval of
the Hon'ble Lt. Governor of Delhi
for filling up the existing such
numbers of vacancies as may exist at
a  given point o
PrincTpal

time through
Secretary

(Home)/Home(General) Department."

. L,

V

S. Paragraphs 6, 7 and 8
Guidelines provides as follows:-

of

"6. A Selection Board
comprising of, following officers
will be constituted

I  I-

Commandant General Home Guards

Def ence Chai rman

Commandant Home Guards - Member

Additional District

Magistrate (West) - Member

Asstt. Commissioner of Police

(Rajouri Garden) - Member

V

Senior Staff Officer (Home
Guards) - Member Secretary

"7. The applications of the
eligible persons will complete
relevant information will be placed
before the Selection Board and the
list of selected applicants shall be
sent to the Home Department, Govt.
of Delhi, for seeking the approval
of the Hon'ble Lt. Governor for
appointment as members of the Home
Guards.

V

"8., On receipt of approval of
the Hon'ble Lt. Governor of Delhi
the Commandant General or the
Commandant Home Guards shall issue
appointment letters and ensure that
they are delivered to the selected
persons and also paste the list of
the appointed members on the notice
board of the headquarters of the
office/district office and branch
office for dissemination of complete
information to the general public."

i''.

10. Provisions contained in the
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aforesaid paragraphs, in our view, are
wholly outside the purview and scope of
the provisions contained in the Act and
the Rules. Whereas the Act and the Rules
confer exclusive jurisdiction of
appointment on the Commandant or the
Commandant General , aforesaid provisions
have diluted their power by constituting a
selection board which is wholly outside
the ambit and scope of the Act and the
Rules, Power is now conferred on the
aforesaid selection board comprising of
five members of which Commandant' General
and the Commandant are only two members.
It is, therefore, conceivable that a
decision, of three members in regard to the
selection will hold the field even though
the Commandant and the Commandant General
do not agree with the same. The list of
selected candidates is thereafter required
to be sent to the Home Department,
Government of Delhi for seeking the
approval of the Hon'ble Lt.Governor which
is again not provided under the Act and
the Rules. Para 8 of the Guidelines of
18.4.2000 provides that on receipt of
approval of the Hon'ble Lt.Governor of
Delhi, the Commandant General or the
Commandant Home Guards shall issue
appointment letters. Hence the decision
of the Selection Board is required to sent
to the the Home Department, Government of
Delhi for seeking the approval of the

and the same is made binding
Commandant General and the
Home Guards. Hence in certain
if the Commandant■General and

the Commandant Home Guards have not agreed
or have dissented with the decision of the
Selection Board that decision is made
binding upon them as far as appointments
are concerned. Aforesaid provisions which
cannot be supported by any of the
provisions of the Act and the Rules, in
our view, are unsustainable and are liable
to the quashed and set aside.

Lt.Governor
upon the
Commandant
cases even

11, . We next come to the guidelines of
6. B.2000 at Annexure A-4A. The same
provide as follows;—

"On the above cited subject, and
in continuation of this Government's
letter of even number dated
18.4.2000, I am directed to state
that the Lt.Governor, Delhi has
ordered that the committee
constituted vide this Government's
order No. F.1/81/99-HomeCG)/
4380-4389 dated 12.11.1999 shall
continue to take decisions on
discharge of Home Guards Volunteers
under the Bombay Home Guards Act,
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1947, as extended to the N.C.T.of
Delhi and the Delhi Home Guards
Rules, 1958, till further orders.

This shall form a part of the
policy guidelines issued vide
aforesaid letter dated 18.4.2000."

V

Aforesaid guidelines confer upon the
committee earlier constituted by the
Government of Delhi on 12.11.1999 to taKw
decisions on discharge of Home Guard
Volunteers. This' again, in our view, is
conferring the power of discharge on a
committee which power is conferred only on
the Commandant General and the Commandant.
The same which lacks the authority of the
law,
1T ab1e

we I

to

ind is unsustainable and is also
be quashed and set aside.

12. Now coming to the impugned order
of discharge dated 29.9.2001 at Annexure
A-5, the same in so far as relevant for
the enquiry at hand provides as follows;-

Delhi has

Committee

Order

v

The Govt.of NCT of

constituted a Discharge
vide .

No.F.1/198/Home(G)/SSH/5345 dated
6.9.2000 to take decision to
discharge Home Guards Volunteers,
The committee has decided that those

Home Guards Volunteers who have
completed their initial tenure of
three years or more be discharged."

The opening paragraph of the aforesaid
order makes it clear that a decision to

discharge those Home Guards Volunteers who
completed their initial' tenure of

years or more has been taken by the
Committee. Based on the

decision of the Discharge
the Commandant has proceeded to

had

three

Discharge

af oresaid

Committee.

discharge the applicant. It is difficult
to fathom had such a decision not been

taken by the Discharge Committee, whether
or not the Commandant would have been

persuaded to issue an order of discharge
against the applicant. One thing has been
made abundantly clear that the Commandant
has definitely been influenced by the
decision of the Discharge Committee which
decision can have no role to play as the
Act and the Rules do not provide for any
Discharge Committee to take any decision
to provide for tenures for Home Guards
Volunteers and for their discharge on
oompletion of their tenure. Aforesaid
order of discharge, in the circumstances,
we find cannot be sustained and the same

is also liable to quashed and set aside.
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13, Shr1 Vijay Pandlta, the learned
advocate appearing for the respondents has
strenuously urged that the guidelines
impugned as also the order of discharge
are perfectly valid and in conformity with
the Act and the Rules. He has taken us
through Sections 1 and 2 of the Act which
provide as follows:-

"Short title, extent and
commencement- (1) This Act may be
called the Bombay Home Guards Act,
1947 ,

(2) It extends to the whole of
the Union Territory of Delhi.

.3) It shall come into force at
onc61

"2. Constitution of Home Guards
and appointment of Commandant
General and Commandant.

(1) The Chief Commissioner of
Delhi shall constitute for the Union
Territory of Delhi a volunteer body
called the Home Guards, the members
of which shall discharge such
functions and duties in relation to
the protection of persons, the
security of property and the public
safety as may be assigned to them in
accordance with the provisions of
this Act and Rules made thereunder.

theProvided that

Commissioner of Delhi may, by
notification in the Official
Gazette, divide the Union Territory
of Delhi into two or more areas and
constitute such a volunteer body for
each such area.

(1 - ■A) Omitted.

(2) The Chief Commissioner of
Delhi may appoint a Commandant of
each of the Home Guards constituted
under sub-section (1).

(3) The Chief Commissioner of
Delhi shall appoint a Commandant
General of the Home Guards in whom
shall vest the general supervision
and control of the Home Guards
throughout the Union Territory of
Delhi and until a Commandant is
appointed under sub-section (2), the
Commandant General may also exercise
the powers and perform the functions
assigned to the Commandant by or
under this Act.

I
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In our view, reference to the aforesaid
provisions cannot and do not confer upon
the Selection Board or the Discharge
Committee, to pass . orders which are
impugned in the present OA.

V

v

14. Shri Pandita has further
contended that the applicant can only have
a  grievance in respect of the order of
discharge. He is accordingly not entitled
to impugn the power of appointment which
is not the subject matter of the OA. In
our view, the contention raised cannot be
sustained as while considering the vires
of a particular provision, the challenge
raised by and on behalf of the applicant
can justifiably be entertained.

15. Shri Pandita has also raised

certain other contentions. However, in
view of what has been stated hereinbefore,
a  special reference to the same is found
unnecessary.

16. For the foregoing reasons, the
present OA succeeds. The guidelines of
18. 4.2000 at Annexure A—4 and 6.9.2000

at Annexure A~4A as also the order of

discharge of the applicant dated 29.9.2001
at Annexure A~5 are Quashed and set aside.
Applicant would now be entitled to be
restored to his position last held by him
in the Home Guards with consequential
benefits as per law and rules on the
i ssue.

17. It goes without saying that the
present order will not come in the way of
respondents if they are so advised to
either amend the rules or to take such

steps as may be validly open to them under
the law. Present order, we further
clarify will not come in the way of the
Commandant if he is so advised to issue

fresh orders without being influenced by
any external agency against the
app1i cant.

The above observations squarely cover the issues

raised in the above four OAs and the same would have

to be adopted for deciding these OAs as well.

'9. In the above view of the matter OAs c. . succeed and

are accordingly allowed. The impugned orders, both

written and oral, dispensing with the services of the
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applicants as Homs Guards, and/or placing restraint

on their performing duties as Home Guards are quashed

and set aside with all consequential benefits,

permitted in iaw. No co[
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