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CENTRAL ADMINISTRATIVE TRIBUNAL
PRIMNCIPAL BENCH

OA 2595/2001 Cz/

Mew Delhi this the 2B th day- of fpril, 2004
Hon’ble Shri S.K.Naik, Member (A)

Shri Ishwar Dass,
/0 Late Shri Singh Raj,
Head Booking Clerk,
Under Sr.8tation Manager,
Railway Station, Delhi.
Jopplicant
(By fdvocate Shri B.S. Mainee)

VERSUS
Union of India : Through

1. The General Manager,
Morthern Rallway, Baroda House,
Mew Delhi.

The Divisional Railway Manhager,
Northern Rallway,

State Entry Road,

MNew Delhi.

b

%. The Senior Station Manager,
MNorthern Railway, Railway Station,
Delhi.
~ . .Respondants
(By addvocate Shri Rajeev Bansal )

shri  Ishwar Dass working as Head Booking Clerk at
Railway Station, Delhi has filed this 0A on 27.%9.2001.
When the matter came up before the learned Single Bench
on 4.10.2001, the lsarned counsel for the applicant had
gubmitted before the Tribunal "that the applicant
reasonably apprehends his transfer during the pandancy of
disciplinary proceeding” and had requested for an order
af  status gquo as on that date i.e. on 4.10.2001. The

Tribunal had on hisg reguest ordered as under:
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In this wiew of the matter, having rsgard to the
issue whether this Tribunal has jurisdiction to entertain
an apprehended grievance, more particularly, in  the
matter of transfer, issus notice to the respondents,

S —




~

returnables on  11.10.2001. Till then status -guo, as - of | \
today {(4.10.2001) shall be maintained by the respondents
Issue dasti”. . : - /%é%

* 2. Records of the case indicates that the
respondents failed to file any short reply to the issue as
+o whether the Tribunal has jurisdiction to entertain an
apprehended grisvance on which status quo had been granted
by  the learned 3ingle Bench on 4.10.2001. TJhey  have,
however, Tiled their counter reply to the 0A on  6.3.2002

in which the issue as to whsther thise Tribunal has

jurisdiction to entertain the apprehended grievance
& particularly in the matter of transfer has not been

commented upon. Ouring the interregrum period, the status

guo order howsver continued to be extendad.

3. The matter dragged on, ¢n one pretext or the
other by filing of some MAs while the interim order of
status quo continued and it has now been finally heard for

digposal today.
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4. The brief facts of the case are that the
applicant while working as Head Booking Clerk at Railway
atation, Delhi was found to be selling old dated/altered
tickets Fraudulently on a check conducted by the Vigiiance
Wing of the respondents. Further he was not able to

explain for Rs.101 short fall in the Gowernment cash

account. He was, therefore, issued chargssheet Tor a
major penalty. He was also transfered to Mansa Station
within +the Division on administrative grounds. The

applicant in Para 8 of the 0A has sought the relief as
undsir: -

3
That *this Honourable Tribunal may ba

Doy —




pleased to allow this application and guash
the impugned order which has been passed by
the DRM New Delhi and have been sent hto ths
Station Supdt.,Delhi but have not vet besn
communicated to the applicant noir thsy ha

been implemented.” C
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s the applicant had not
enclosed any order of the respondents which he-intended to
impugn but at the same time request had besen made to guash
the non existent order. The applicant in fact wants to
azeail his transfer from Delhi to Mansa which has been

stated by the respondents in their reply.

5. shri R.3.Mainee, learned counsel  for the
applicant has contended that the transfer of the applicant
i not a routine transfer as the order of the transfer hés
been passead .undar the influence and pressure of the
te

i est nor in
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vigilance Branch and is neither in publi
the exigencies of service. Merely stating that the order
has been issued on administrative ground, the counsel
contends is not enough reason and the elements which
constitute the administrative grounds should have been
explained in the order. He has further argued that the
respondents have resorted to the course of  transfer to
sase out the applicant whom they perceived to
uncomfortable and this was not permissible under Law. In
order to buttress his contention the counsel has referred
o SLI  1998(3) 69 titled thes U.C.Chaturvedy Ve. uol . &

Ors. in which it has been hsld as under:-

“Transfer - Indiscipline~ Transfer challenged
on plea that it was not in exigencies of
cservice but to ease out an indisciplined
worker ~Records show allegations of absence
extorting money, discobedience etc. pending
HMeld in such a case the correct way is t

encguire into allegations and take action and
not a transfer - Hence orders quashed”




& Further, he has heavily relilsd upon the-case of
Bhupinder Xumar vs. General Manager and Ors. (  On

2081/1988 decided on 18.12.19%8)

-

. Counsel further contends that similar and
identical issuess and Tfacte had been raised in 08 8°
786/2002 titled the Deepak Kumar Ve. UOI and Orss Based
on tha case of Rajeev 3axena Vs. Collector of Central
Excise Gwarlior (ATR 19%0 (1) 378) and SLJ  1995(3) 107
Rajinder Chaubey ¥s. UQI, the Tribunal had held that the

impughed order of transfer did not suggsst if there was
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any other administrative reasons apart from the vigilance

raid and it was held therein that the trans fer has not
been issusd on adminsitraive ground or in pubklic interest

and the ordsr had been guashed.

8. Another limb of argument advanced by Shri Mainse
pertaine to the applicant having been discriminated.
Afocording  to  the applicant there are a large number of
other Head Booking Clerke with a longer period of stay in
Delhi and the applicant has been singled out for transfer
which is blatantly discriminatory and arkbitrary.

7. The respondents have contested the 0A. Counsel
for the respondents at the outset contended that the
applicant has not begen fTair and transparent to the
Tribunal from the very beginning. While order of status
guo was obtained by the counsel stating that the applicant

apprehendaed his transfer, his prayver under relie@ column

in the 08 refers to gquashing of the transfer order which
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wse within the knowledge of the applicant.” The
transfer had deliberately not besn enclossd with
aorder to mislead the Tribunal to belisving
apprahended a transfer where as the applicant had refused

o  accept the same.

Further having refused

+to accept ths

order, to state in the 0A that hs camz to Know about it
while undergoing treatment in the hospital, is a serious
reflection on the conduct of the applicant. On  this
ground. alone of misleading the Tribunal, the counsel
contends that the 0A needs to be dismissed. .

10. On the merits of the case, counsel has contended
that the transfer is not a punishment, neither ‘doss it
form part of the CCS CChH Rules “ie had besn held in a
catena of judgemesnts of the Supreme Couirt, the
Courte/Tribunal should refrain from interfering in the
matter of transfer unless thes same has besen passed in

contended that thes

on administrative
background
contends

that during

applicant was found indulging in

he was selling old dated and altered tickets to

o innocent passengers and fuirthe

short

and

been chargeshseted

Mansa the learned counsel contends was

em————
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of the case,

fall in his Gowvernment
misconduct, the

for major penalty.

n hand, the counsel

issued puraely
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~ he wasg also Tound to be

cash. Far

applicant had

Mis transfer to

in kKegping with the




policy of the Railways issued wide Circular

30.10.1998 followed by Cilrcular dated 2.11.98.

11. Refarring to the decision of the -larger- Bench
in OM 1421/2002 Shri Vv.K.Gupta Vs. General - Manager,
Northern Railway and Ors. dacidsd on 8.1141002 which had
arisen as a result of the conflicing wviews taken by

various Single Benchss in  the matter of tiransfer of

0

Railway Emplovess in the backdrop of VYigilance raid and

n some cases transfer orders

Peiv

corrupt  practice wherain
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Were izsyed Wwithout initiat

*

ng any disciplinary
proceedings and vyet in some other cases the transfer
orders had been ordered after initiating the disciplinary

sedings Kkeeping in wview the policy decision of the
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Railway Board issued wvide Circular dated 30.10.%8 and
Z.11.1998, the counsel nas conténded that learned Larger
Bench had gone into the entire background of the matter
and had discussed all_thé judgements which have been cited
by the learned counsel for the applicant and had held that
transfer in an identical situation was not punitive or

comouflage and, therefore, had dismissed the 0A.

1z, Referring to the Full Bench judgment of the
Tribnunal in the case of Kamlesh Trivedi vs.- ICAR & anr.
(1988 )7 ATC 253 in which the controversy with regard to

whether the transfer is to be treated as punitive when the

L

fisciplinary proceedings were pending had been gone into

c

and it has been held therein that it was not appropriate

to say that the order ig penal in naure merely bescause the

Departmental procsedings were salid to be pendings.

imaw

e




13. Similarly, discussing .the Apex Court Judgemnt
in State of Andhara Pradesh and Anr. -Yew— Sadanandam and
Others etc.etc. AIR 1989 3L 2060 the -largsr ~bench -has
stated "that ordinarily when the transfers are effected on
the basis of the policy decision/instructions or rules
then it has to be takan to be something falling
exclusively within the purview of the sxecutive.: It could
be guashed on the basis of arbitrariness or discrimination
bt otherwise, the judicial revisw of ths same would not
be permissible”. The order in that 0 has also discussed
the Jjudgesment Iin the case of UOI and Ors ¥s.-~ 8S.L.Abbas
ALR 1993 3C 2444 and had opinied that the CAT iz not an
appallate authoerity sitting in judgement over the orders

of transfer.

1. The Larger Bench had elaborately discussed the
tackground starting with the Circular dated 13.4.1%267 of
the Railway Board by which restrictions had been imposad
on the transfer of non gazetted staff whose conduct was
undeir investigation for chargess meriting diemissal
/removal from service, during the pendency of ths
dapartmantal proceedings which nad  subsequently by
Circular dated 30.10.1988 and 2.11.1998 been liberalised
to bring them under the purview of transfer order during

the pendency of departmental proceedings arisin
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vigilance case sgpecifically with regard to employese i.e.,
ticket checking staff and those engaged in mass contact

area =0 asg to maintain the standard and reputation of

Railways. The darger bench has alse distinguished
pelwaen transfers ordered wWwithout initiating any
T

e
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Depttl.proceadings and transfers after initiation of major

penalty procedings by exhaustive reference to number of

o

cases cited by the counsel therein and had finally-refuse

(]

to interferemee in the matter. aAbsolutely identical ar

the issues involved herdif, the counssl contends.

15. Leaned counsel, therefore, has submitted that
from all accounts the 08 has no merit and deserves to be

dismissed.

16. I have carefully h=ard the learned counsel for.

the parties and perused the records of the case. It may
aleo be mentioned herese that I had called for - the fTile
concering the transfer of the applicant and had perused
the same very carefully. On the point of Tribunal having
beeaen migled on the ground of the appllcant o ly
apprehending the transfer on 4.10-.2001 when the interim
order of status guo was obtained by him, I notice from the
records  of the respondents that Chief Booking Supéfvisor
at page 3I5/C in his letter addressed to Commercial
Divisional Manager dated 11.10.2001 has clearly reported
that the applicant Shri Ishwar Dasse had reported to him at
1600 hre on 17.9.2001 when he was asked toc accept the
order of transfer which he refused to accept stating
therein that he isvgoing to report sick. Thus 1t does
stand sstablished that the applicant was in the Know of
the order but just to obtain ay status quo order, appegars
te have witheld this information from the Tribunal.
Buring the time of argumente learned counsel for the

applicant had not answered as to how the relief has been
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sought to guash an order which was feither enclosed nor
oroduced during the number of years the matter: remained
pending for final adjudictation. This"attehpt on the part
of the applicant iz deplorable- and- deseirves - Lo - bse

deprdcated with the strongest terms.

17. On the meritaof the case, I Tind that the
grounds taken by the learned counsel for the spplicant haxe
no legse to stand. Transfer has been orderad by the

respondents on administrative grounde and in kegping with

the policy Circular dated 2.11.1998. - In the identical

case the same having been extensively discussed by the
larger bench in 0A 1421/2002 in the case of Shri V.K.Gupta
(supra) on which the lesarned counsel for the respondents
has placed full reliance, I do not think it necesary Tto
discusé all the judgements reliesd upon by Shri HMainee,

learned counsel as all of them stand fully discussed in

14. The ground on discrimination taken by the
learned counsel for the applicant will in the backdrop of
the “transfer having been ordered on the basis of the

rimination and the

O

policy will not amdunt to any dis

guastion of any senior or employees with longer stay being
compared with the applicant would not arise at all. In

fact under the policy the regpondents were at liberty to
transfer him outside the Division but in the case in hand,

to Mansa within the

P

he has only been shifted from Delh

division as stated by the respondents in their reply.




19. e dicussed abowve, I am in” fudl - agresement with
the learned counsel fTor the respopndente that - thes-08 - has
absolutely no merit and deserves to be dismissed. It goss
without saving that the order of status quo granted
by order dated 4.10.2201 goes along with the dismissal of

this O&. There will be no order as to costs.
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