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N.ew..,I>elh.i;^[L.thi^.:the, of ::.i, 2003

Hon'ble Shri Justice V.S, Aggarwal, Chairman
Hon'ble.Shri Govindan S.Tampi, Member(A)

OA No.2274/200]

1 . Dr, A. Rc Goyal
674, BKS Marg
New Delhi--1

.2. K.L. Sharma
158, Sector XII
R.K.Puram, New Delhi-22

3. S.K. Verma
s|f' 603A, Sector III

R, K, PHlirarjv, New Delhi-22 . . Applicants'

(Shri P.N. Misra,Sr.Advocate with Shri Atahisth Kumar,
Advocate)

versus

Union of India, through

1. Secretary
Department of Personnel & Training
North Block, New Delhi

2. Secretary
Union Public Service Commission
Dholpur House
Shahjahan Road, New Delhi

3. M.K.Pushpakaran
1107, Sector VIII
R.K.Puram, New Delhi

4. V.J. Menon
15/2 84, Lodhi Colony, New Delhi ■

5. Bharat Prasad-
50, Amrapali, Sector 1
Rohini, Delhi

6. R.'C. Meena
806, Sector VIII
R. K. Purarri, New Delhi

7. Mahendra Kumar
18-B, MIG Flat
Rampura, Delhi

8. K. S. Achar -
10-C, DDA Flat .
Taimoor Magar, New Delhi

7  . , . . . ,9:. , S. K. Arora ' , j
513, Sector IV, Gurgaon . \ .

■  rO/C. L, Kaul
-  2-51, Sarojini Nagar, New Dellii

'  , .0 . M.Srnt. SavitalPrabhakar
. . 'S-378, Gredteri Kailash

,  ■ » . New Delhi '
; 4, r : IV.l'.'Ashok. Kumar,

"  1 A--9 0, Vishal Enclave ^
it' - ,1 i 4.|: Najafgarh kpad, New Delhi
{4 - . ■ '.TS. Baldev Singh. Kutlehria -

■  44 -23/200, Lo;!^|4i--1Colony, New Delhi!
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Respondents

0' /. "2-:„.. , ,■ :

l^V.S.K. Verma ^ ■ 'n"d ̂ '
A:-A-5, Pandara ;i,l^oad, . ..New, Delhi . . _. • '..

(Shri K. R. Sachdep.; a.nd....M.i:,s,.,.. B.. gaaa...w.U Abhi.lasha,Advocates for official respondents and Shri . L.R. , .
Khatana, Advocat4tfor private respondents
Respondent no, 1A!;v- present in persori) ■
OA No. 2A6 7./..2...QM. ' '

1 . R.K. Ojha
1A/83A, Lodhi Colony
New Delhi

2. V.K. Gauba
Block No.2. ,H.No.2
Lodhi Colony, ! New Delhi

3. K.K.Mittal
1597, Sector :±V
Urban Estate,.,'Gurgaon .

A. M.C.Luther ' ' .
131 1 , A/B, Vasant Kunj, New Delhi

5. Dr.Parvinder Kaur
20/22, A/B, Vasant Kunj, . New Delhi Applicants

(Shri P.N.Misra,Sr,Advocate with Shri Abhisth Kumar,
Advocate))

versus

Union of India, through

l"*! r-"'

1» NS0cr©tcir*y
Deptt. of Personnel & Training
North' Block, New Delhi

2. Secretary
Union Public Service Commission ;
Dholpur House, . ^ .
Shahjahan. F^oad, New Delhi _

3. Prabhakar
■A-2.A68., Netaji Nagar, New Delhi

4. A.Narasimha Murty
2377, Sector.VIII
R.K.Puram,. New Delhi

5. Ishwar Chand Kamboj
1 11-Dhruva Apartments
IP Extension, Delhi

6. Suresh Sharma )
B-538, Sarojini Nagar
New Delhi ; . : .c ■ >

7.' K. John
16-A, Pocket 1., Mayur Vihar Phase I

'  ■ Delhi .f '- vT' ■■
8. , Ms. V. Saraswathy , ' ^

, 1 075, Secto.H;::VllI ' ^
R. K. Puram, 'New' .Delhi ' « ♦ . Respondents ■y- 't .•i-- .

,4!^ S
% )

t
27 is

(Shri K.R.SacHdeva and Mrs. B.Rana with Ms.Abhilashe
Advocates for '-official respondents and Shri
L. R. Khatana,.t/.dvocate for. private-respondents) .,

'ir-'
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DA No. 231 5/200.2 .. -

Ms., Preeti Srivastava
,Dy. Secretary, Ministry of
Environment & Porests_
Paryavaran Bhavan . .
CGO Complex, NeW Delhi. .;,.,,,...:

.(Shri N.S. Veriria, Advocate)

■ 'I ' versus

-Applicant

■^4. 1 ■

Union of India;, through

1. Secretary v,; .
Government ,6f India",'
Ministry of, ; Personeel, Public Grievances
and Pensioiiis, . . . ■ ■
(Deptt.of pe'rsonnel. & Training)
North BIocKJ,. New Delhi

2. Secretary •;ll'
Union Public Service Commission
Dholpur House,
Shahjahan Road, New Delhi

3. Vijay Kumar , _
20/3A, Lodhi Colony, New Delhi

A. K.D. Upreti.
23/137, Lodhi Colony, New Delhi

5. B.N. Singh. ;
21/4, Sector--1,
Pushp Vihar, New Delhi

6, H,C. Baveja
1 122, Sector 12
R. K,. Puram,,. ! New Delhi Respondents

(Shri K.R.Sachdeva and Mrs,. B, Rana with Ms. Abhilasha,
Advocates for official respondents and Shri L.R.
Khatana, Advocate for private respondents
Respondent no,3 - present in person)

ORDER

Justice V-S. Aggarwal

I*?

li"Mi

m.

Applicants are the members of the Central Sectetariat
Service, and were recruited as Section Officers through

the Civil Services Examination.held in,the .year 1982.

They were promoted to,-;,G.rade..,;.I,. ,i'yiVder.;Secretar -in— the
year 1991 and f urther promoted:, to :Se.lectr^^ (Deputy .,

Secretary) of the Cen trail Secreta otr ad - hoc

basis in the years 1 <999rahtJl20D0ras:/pe)^rindjLVidual cases. ;

tT '

I— 1 r-; '
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2. . By virtue, of the present .applications, namely OA

Mo. 2274./2001 , ... OA . No. 2467/2001 and .OA. No, 231 5/2002, the

_..a p p.l i c.a ri.t s s.e.e k ,„_q u.a s h i ,n,g.. .,o.f....,_t .h e.., i..m,p..u.g n .e d. , p c4..n e 1 so f. ... t.,.h,e.,,

Under Secretary for .the years, ,1 987, 1 988.,.. 1 989 and. 1990

issued by respo.nden.t ,.J\lo. 1, ,„an.d declarin.g .....them ..to ..be.

..arbitrary and...„,,violativ.e. ^ of. Articles lA and 16 of the

Constitution of India. All these applications raise

identical, questions of law and fact and are, therefore,

being disposed of by this.common order.

3. It. is not in dispute that the applicants are

governed by the Central Secretariat. Service .Rules, 1962

(for short, tthe Rules") an.d the regulations made

thereunder namely, the ' Central Secretariat Service

(Promotion tO;. Grade I and Selection Grade) Regulations,

1964 (for short " the Regulations"), Under Regulation 5

of the Regulations, a select list of Grade I■officers has

to be prepari^^d at least onoe every year if on the 1st
July of the ydia-r, . the number, of. officers already included

in the select.'list for that Grade , is below the strength

fixed under 'Regulation 3(1), This. \is a statutory
obligation on the respondents. The respondent No. 1 on

9. 5. 2000 , had... brought, out,. an... Of f ice Memorandum notifyinq
the select lists for the years 1984, 1985, 1986, 1987,

--^-1 .foji.,appointment to.,Gra.de„.I.../.Under,.Secretary ). As per
the applicants,' the said notification drdstically- altered
the promotion ,if officers promoted in accordance with the'
Office Memorandum of 4',;;rh;T9 91i;Tie7samiU ■ on '

had ' been!
appointed pursuant to the directions oP the Supreme Court!
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J: ,i .were excluded i|om the select .lists .of 1987....and ,1 988 and
if those retllr,^d officers, are taken into consideration,

I'i! i. '

some of the private respondents even may not fall within
the zone of consideration. It _,is .also asserted . that the

. ..applicants were senior ., to the private . respondents and by
virtue of the said order, , the juniors are., scoring a. march
over them. Accordingly it is prayed .that the impugned
order should be quashed. ,,

:, 'l

A. On behalf , of, , the . respondents.,, like the
applicants, various contentions,have been raised. , Though
different replies. .,h,ave.-.b:a,a..n., . filed.,....the ..sum., and substance

of the same is that as per the respondents, the... senioi s
who had since retired have been considered while drawing
the impugned lists. It is contended that the applicants
have suppressed certain facts and described that they had
been appointed against the substantive posts while the
appointments are ad hoc. Therefore, ■'the applications muot
be dismissed. A plea has also been raised that the

applicants have no locus standi to file the present
applications because they ■ were not eligible to be
considered for promotion as per the recruitment rules and

if the juniors were eligible and had been considered, the

applicants have no cause of acti.on or grievance.

5. Iri- the first instance as referred to above, it

was contended that because certain incorrect facts have

;been mentioned, namely that the applicants described themselv

to have been appointed : ,aga3nst substantive vacancies . .



though in fact tHey, had ..been...appQinted_^^^^^^ .basis,
'■|V" ■ • , • " ■ ^

therefore, t h e , a p p 1 i c a t i on $d e s e rye.;., t o.,:,.b e rejected,, on

basis of incorrecj:) facts . having been pleaded. In support
of their conteii'|:ions... .. . the...,re.sponde.nts..,..,..r.elied upon a
famous ....,.d.eQ.i..s,i.on..ivof .,i.h.e_:,S;,upr,e,m.e,....Qo..uxrt.,.,.jLn._,Jih.e..„...ca,se of.
S.P^Cheragalvaraya Naidu (dead) by L.Rs. v. Jagannath

(dead) by L.'Rs. & Ors. , JT 1 993 (6 ) S.C. 331. The

Supreme Court took serious objection to the facts which

were being pleaded and turned out to be incorrect which

was described asj a fraud... The Supreme Court held that a

person whose oasfe is based on falsehood does not deserve

any relief and his application can be dismissed

summarily. The findings read:-

V

w- Jg
f j * "M
it H

"The courts of law are meant for imparting
justice between the parties. One who comes to
the court, must come with clean-hands. We are
constrained to say that more often than hot,
process of the court is. being. abused.
Property-grabbers, tax-evaders, bank-loan-dodgers
and ., other. unscrupulous, persons from all walks of
life find the court- process a convenient lever
to retain .fthe illegal gains indefinitely. We
have no hesitation to say that a person, who's
case is based on falsehood, has no right to
approach the court. He can be summarily thrown
out at any stage of the litigation."

The proposition of law referred to above is. well-settled

but necessarily each case has to be examined on its

peculiar facts. Before pressing into service, the

decision rendered by the Supreme Court in the case . of

S.P.Chengalvaraya: Naidu (supra), it has to be taken note

of that , the facts.iso alleged indeed are so false, that

they can be described, as fraud practised on the'court ■ or yy.

not./ Every fact which .may- : -not be wholly ■ correot - unless ^

so;, projected M.th mala fide intentions may not be a
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ground to reject the ..applications .at,.,,,the threshold.

Perusal of the, Original... App.l.ication..s_r.eveals. that. .at..

times, the facts are not so.correctly .pleaded . but at

places, it has been . mentioned, that it . was . ad hoc

promotion that jwas given.,Jhe ^applications . have, to be. read
'•'•k " •

as a. whole and one pa.ragraph.i,s,h,o,uXd a.ot.,.,,,be,,; read.. ,., in

isolation of ; .the other, t;;;.In thistback-*drop,,:. ; .therefore,

once the facts are. so.;, written.: i,n„;.ser,iatim. and . if a

paragraph of ■ same does-.not ■ appear ..to... be correct that

does not maketput a ground that, thevapplicatiphs should
iiliv

be rejected hbfh this shdrt^ ground alone, Therefore, we

are proceedihlj' to consider , the; main;., argument..raised

■behalf of the respondents.

on

5. Rule 12(2) of the Rules reads:-

ftAw
i

"Vacancies in Grade I shall be. filled by
promotion ,;; of permanent off icers. - ot. the .. section
officers ' 'grade who have rendered not less- than'
eight years approved, service in', that grade and of
permanent officers of the Grade A of the Central
Secretariat Stenographers . Service. who have
rendered not less than eight years approved
sei vice in, that grade... and, have, worked, as section
ofPiceis For atleast a period of two years jn

.  accordance with the proviso to. Rule 10 and are
included in the select for Grade I of the service
prepared under Sub. Rule (A),.,.".

This rule in unambiguous terms recites that the vacancies

in the Grade I has to be filled up from.Section Officers

who have reridered not ;less ■than,-;eight; ; ,:-years sapproved
service in the grade . besides ..othettprpvieidn;^^^^^

we are not presently . concerned. The applicants; are ■ .
challenging the fact, that-; Private j-eSpohdents.:' W ;junior
to them and consequently,, as. peri; the appXi^^ the' ■
ptivate respondents should not bo promoted in the panels) '
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of 1 987, 1.988, 1 989, ,. 1990, .O.ne fact .that is borne .. from

the pleadings of„the. applicants is that for.these panels,

they did not have the qualifying. service, , , .The . private

ts..Mbo,„ are__:aot^....d,tcect„...r;ac.c;uits.„.had;:the eligible
years of service. Once that is the situation, there is
no legal bar in considering thern. These very rules oarne
up for consideration before the Supreme Court in the case
of R-Prabha Devi and others V. Government of India,
through Secretary, Ministry of Personnel and Training.
Administrative Reforms and others. 1 988 (2 ), SLR 1 1 0. a
similar question was under consideration and similar
argument was considered. The,^same was rejected. . Para 15
of the ^'-''^sement, v.h;icb.,..m..af^.^rearoduc,io.g,f6;rk^^
convenience reads:- ; cf ■ ■ , :

oomoetl^f rule-making authorities is
condition for or^^t'lon^o'fjlgher

rLrult 'fs'seSiSrt^th!

to the hiShii oromotlon
seniority,
specified a
service in
condition of

post merely on the-"-.basis of. his
in' -question . has

f'h'ci oight years ■ approved
1 ® Section Officer as a
GraS T being considered'foreduauy applS^e^

om:e,"s°"VT®r .y?:,! the oromoSs
Officer h-js that a senior•LOCI iids a right to be
promotion., to .Grade I post when

promotion to

nave fulfill
considered
h i s j u n i o r s

IS

recruit

Section
Section

for
w h oed

being considered
. ,1
i:s

o^r
Grade i,
prescribing

the

for
.eligibility condition
promotion to the higher

wholly. .. unsustainable.-
are

post

The^;li9ibility,,' con,ditiori?-rfa|
conside:bati6h fni-:entitlement rur ir-.Within the :^bompe?incP of

authority. "rfils eliaibi:l-.f-hu' ■ ^®"''"SRi.hg- .
fulfilled by the SectTnr ^
senior, direct recruit<~ Vn 'wPri ' ̂  i.hblOd^
for, being consfSer^^
qualifications for appointrnen?^?"^^'^-^^"^'^' ' .iWhen'particular cadre are: preslrlbed

■  . . . f P®ds the . same.ihave to

imkil JiUijuyjuijiJ Lj
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be satisfied before a person..„cari be. considered
for appointment. . Seniority in a,.particular cadre
does not entitle, a p.ublic,..servant .for... .promotion
to a higher.... post unless.. .. he ,...fuLfi.l s . , the
eligibility, condition ,prescribed by .the relevant
rules,. , A;'person must be eligible, for promotion
having regard to the qualifications prescribed

, for. .. .the ... ,jiost before:..he . can::,be, considered for
promotion, ' Seniority will be relevant only
amongst, persons eligible. Seniority cannot be
substituted for eligibility nor it can override
it in the matter of.. promotion to the next higher
post. The rule in question which prescribes an
uniform period qualified service cannot -be said
to be arbitrary or un.3ust violative to be
arbitrary or unjust violative of Articles. 14 or
16 of the Constitution. It has been rightly held
by... the Tribunal: •

"When certain length of .service in a
particular c'adre can validly be prescribed
and is so prescribedj unless a person
possesses that qualification, he cannot be
considered to be eligible for appointment.
There is no law which lays down that a
senior in service would automatically be
eligible for promotion.. Seniority "by itself
does not outweight experience.

In other words, the Supreme.Court clearly held that if a

junior is eligible, he can be considered.for promotion.

Keeping in view the.binding, nature of thedecision of the

Supreme Court, we have no hesitation in rejecting the

said argument,

7, As referred to above and repeated for the sake

of argument,. .,the applicants are challenging the panels

for the years when they did not have the qualifying

service. Therefore, it was rightly 'poin.ted on loehalf of

the respondents that the applicants did not have a locus

standi..,.. to_. c.h^lle,nge .. th.e.:.,list . thaL .has:. -been prepared.

They cannot bep^esoribed as aggrieved persons.

8. The., iSupreme Court in the case of R.K.Jairf

V. Union of India, (1 993 ). 4 .SCC ,1 1 9 held .that .in service

i
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jurisprudence it is settled ,. law .thatit. is foi the

aggrieved per'i'din i.e. non-appointee to .. assail the
if!?] ■ ■

illegality of tife- offended action. ■ A /third person has no

right to do so,,' .More close to the facts is the decision
i '-

of the Supreme Court in the case of Dr.Umakant Saran v.

State of Bihar and others, AIR 1973 S.C. , 964. Therein

Dr.Umakant Saran . was not eligible for appointment and,

therefore, he had no right to question tfie appointment.

We reproduce para 10 of the ■judgement which answers the
rl'

question: -

"10. This court has pointed out in Dr.Rai
Shivendra Bahadur v. The Governing.Body of- the
Malanda College, 1962 (2) Supp SCR 144 - (AIR .
1962 SC 1210) that in order that mandamus may
issue to compel the authorities to do something
it must be shown that the statute imposes a legal
duty and the aggrieved party had a legal right
under the statute to enforce its performance. It
is contended on behalf of the State that apart
from the fact that respondents 5 and 6 had been
validly appointed in accordance with the practice
followed by the Government. Dr.Saran, who was
not eligible for consideration.for appointment at
the time had no right to -question the
appointments since he was not aggrieved. "

In other words when the applicants were not eligible for

being considered for the panels in question because they

did not have the qualifying service in terms , of Rule

12(2. ) of the Rules they must be held to be having no

locus standi to file the present applications.

9. Keeping in view" the' aforesaid, ' it' becomes,,
unnecessary for-. us to consider the other pleas of " theA

applioants be,pause that would only be embarrassing for
'a!either party .f, We.^ are not thus expressing^ ourselves in"'

■  ■ ■ -/

-"'f/T- ■

==f=^
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that regard.

■liih.'j'; 'i--

10. For these reasons, the apprioatiohs:; being
--ithoat merit must fall ahdi are dlsmlssedr:; ' : No costs.

G "in da
nber /

S. Tampyji
(A\) ^■

/sns/
,t 'it

.(y. S. Aggarwal)
■Chair man
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THE HIGH COURT op Dfii Ht ' ̂ ^ ^
^'^'^EXTRAORJ>rNA«lT ^

r^ 2003;
the Matter of,-

K. Ojha & Others

f "■' R K.Ojha
New d;,k'""'

®f'-'V.K.Gauba
- TodJi' Colony,
New Delhi.

A Sector ̂ JV
i  Estate,

^^rgaon.
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Delhi.
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