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4-; ,l,‘ . . MM’
_New_Delhidlthis the odnvd-.day of it

Hon ble Shri Justice V.S. Aggarwal;

Hon ‘ble Shri Govindan S.Tampi,

No.2274/200]

Dr. A.R. Goyal
674, BKS Marg
New Delhi-1
K.L. Sharma
158, Sector XI1

.K.Puram, WNeéw Delhi-~22

5 K. Vaerma
603A, Sector IIl
R. K. Puran, New Delhi-22 .

(shri P.N. Misra, Sr.Advocate with Shri
Advocate) : '

versus

Union of India, through

1'

2.

3.

4'

-G
.

6.

Secretary

Department of Personnhel & Tralnlng
North Block, New Delhi
Secretary

Unionh Puhlic Service Commission
Dholpur House

Shahdiahan Road, New Delhil

M. K. Pushpakaran

1107, Sector VIII

R.K.Puram, New Delhi

V.J. Menon

15/284, Lodhi Colony, New Delhi

Bharat Prasad:

50, Amrapali, Sector 1

Rohini, Delhil

R.C. Meena

806, Sector VIII

R.K.Puram, New Delhi

Mahendra Kumar

18~B, MIG Flat
Rampura, Delhi
K.S, Achar - !

10~C, DDA Flat
- Taimoor Nagar,

. &).K Arora
B, Sector‘
10.CiL. Kaul .

1%.

I=51, SarOJnhllNagar,

Smt. Sav1ta Prdbhakar
5-378, Creator Kallash

'] New Delhi

'Anso,f

Najafgarh-“

"er3 Baldev’ h ‘
23/200, Lodhl Colony,

O

2003

Chailrman
Member (A)

Applicants

Abhisth

Kumar,




14.5.K. Verma
A' L‘Su

{Shri_ K. R.&uohde

Tééﬁbondénts

pandara.| Road New Delhi' j-fQQ '

%wand Mrs.. B.Rana. w1th Ms Abhl]a”ha,

“advocates for officlal respondents and Shri L.R.
Khatana, Advocaténfor prlvate res pondents
Respondent no. 1q‘— present in person) S

: 0A No.,2467/2001

. R.K., Ojha

P 14/834, Lodhi Colony

' N =Y Delhi

L .

Block No.2.,H.No.2Z
Lodhi Colony,! New Delhi
K. K.Mittal .

1597, Sector .IV

Urban Estate,{@urgaon
M.C.Luther .
New Delhi

: 1311, /B, Vasant Kunj,
ce 5, Dr.Parvinder Kaur
| 20/22, A/B, Vasant Kunj, New Delhi .. Applicants
i .
(shri P.N.Misra,Sr.Advocate with shri Abhisth Kumar,

v ‘ Advocate))

Union of India,

1.

L”-R,K

versus
through

Secretary

Deptt. of Personnel & Tra:nnng

North Block, New Delhi

Secretary '

Uriion Public ¢erv1ce LommlsSLOn

Dholpur Hous S
Shah jahan Road New Delhi . | R
Prabhakar - R

"A-2468, Netajl Nagar,
A.Narasimha Murty
2377, Sector VIII .
R.K.Puram, New Delhl
Ishwar Chand Kamboij
111-Dhruva Apartments
IP Extension, Delhi
Suresh. Sharma

New Delhi

B-538, Sarojini Naaar
~ New Delhi
K. John . o
16-A, Pooket‘1' Mayur. Vi
Delhi R SRR

 Me. V. Sardsw&thy .
/1075, Sector; VIII
Puram,jNew Delh

(shri K.R. Saohdeva andjm
Advocates
L.

Ffor ‘official "

R.. Khatana,lAdvooaLe":




0A_No.2315/2007

Ms. Preeti Srivastava e e e b e
Dy. Secretary, Ministry of ..

Environment & Forests ...
Paryavaran Bhavan . ..
CGO cComplex, N@w Delhi.

(Shri N.S. VerMa. Advocate)

u, o : versus,,"“““

Union of India, through
1. Secretary .. o
4 Government of India; -
1 Ministry of’ Personeel, Public Grievances

and Penaions,_.
(Deptt.of ”brsonnel & Tralnlng)
North Block, New Dolhl

7. Secretary -
Union Public Service Commls¢1on
Dholpur House,
shahijahan Road, New Delhi

3., Vijay Kumar
20/34, Lodhi Colony, New Delhi

4., K.D. Upretl.
23/137, Lodhi Colony, New Delhi

5, B.M. Singh’
21/4, Sectotr-1,
Pushp Vihar, New Delhil

6, H.C. Bavelja
1122, Sector 1Z . ,
R.K.Puram, New Delhi .. Respondents

{Shri K.R.Sachdeva and Mrs. B.Rana with Ms.aAbhilasha,
Advocates For official respondents and Shri L.R.
Khatana, Advocate for private respondents '
Respondent no.3 -~ present in person)

‘ ORDER
Justice V.S. Aggarwal

Applicants are the members of thevbéntral Secretariat

Service and were recruited as,Seotioh officers through

the

Civil

services Exam;hationmhelﬁiih;theA)year' 1982,

L They were promoted t

the

year 1991 and further b a’l";f”.;ﬂ;f {on. Grade (Deputy.

Secretary).

of:ﬁhe anth

basis in the vears jéQ




N T

Z. By virtue of the present appl:.oa“c:Lomg namely OA

No.2274/2001,““0A” No.2467/2001 anqlohANan3]9/2002’ the

_applicants _seek dguashing of the impugned panels of _the

Under. Secretary for the years 1987, 1988, 1989 and __1990

issued by respondent *NQ.LQWandwgeclanipg,dthemmﬁto_"be;m_w

‘marbitrarywhandm@violativemwof.Artiole3~14‘and_16 of the
Constitution of India. ALl fheSé applicétiohs faise
identical questionslof law ﬁnd fact and aré, therefore, .
béing disposed of by this.common order,

3. It is not in dispute Lhat the fapp110anta are
govefned by The Central Secretariat %erv1oe Rules, 1962
(for short, Tthe Rute» ) : and ?fhé' regulatvons made
tﬁereuhder namely, tﬁéii Central Seoretdfi £  Servic%
(Promotion to Grade I and Selectlon Grade) Regﬁlations;
1964 (for shart " the Regulatlons ) Under Reguldtlon 5
of the Regulat%bns, a select llsL of Crade I'offloers has\
to - be prepuned at’ 19& t once every year 1f on the Ist
July of the y%ar,,the number of offlcer already_inéluded

, _
in the select{li st for that Grade s below the-_strengthA
fixed under Reculatlon_ 3(1). . H_Thls_lis a statutory
obligation on the rGSQondents;. fhe respondent No.1 on
9.5,2000,“hadwbrought,out”anwoffice Memoirandum notifying
the selsct liéts.for the vears 1984, 1985, 1986, 1987,
ﬁJ988mwfQR;aDDQﬂﬂﬁantmﬁQwﬁﬂadawlﬂ(Under Secretar

Y. A$'per

the apblicantéﬁ_the aid nothLCdt‘on drastlcally altered

O+f1oe Memordndum
.Mthéngrounﬁ that

abpointed pursuant to tﬁgfdir




Iy : ‘
were excluded fnom the select lists of 1987 and 1988 and

| o
A

if those ret:red officers are taken 1nto oonsideration;

F0Me of the prlvafe respondents even may not fall within
the zone of con$1deratlon. It is also asserted that the
_applicants  were senilor_ to the wrivate"respondents and by
virtue of the "ald order, the juniors are. scoring a. march

over Athem. Acoordlngly it is praved. that the impugned

~,
¥

order should b?Aquashed.

b, on béhalf ~of  the. respondénts,_ like the
applicants, various contentions have been raised.  Though
different replieswhavembeenwfiled&mthewsumvand substance
of the séma is that as pef the réspéndents, the_ senhlors. -
who had since retired have been COnsidéred while drawing
the impugned lists., It is COntehded‘tHat the applicants
havo suppressed certaln Tacts and descrlbed that they had
heen appointed agalnst the substdntlve posts while the

anppointments are ad hoo ThereFore. the applications must

he dismissed. A plea has also been railsed that the

applicants have no locus standi to _file the present
applications because they - were not eligible to be
oonsidered for promotion as per the recruitment rules and

if the ]UﬂlOFJ welre elnglble and had been con¢1dered the

Capplicants havc no cause of actlon or grlevance.

él‘v




'h'
al

though in fact they had. been ap901nt d«on ad hoc basis,

[ . )
therefore, the appllcatlons deservp to be rewected on 3 N

facts having been pleaded _In cupport

hasis of inoorreot

HIRN
L

of . thelr contohflons, the'hespohdentsuﬁrelied ,,,,,,,, upon &

Famous _. d@olslon}'of the %uor@me Court. in the  case of . _

S.PwChengalvaraya,_Naidu (dead) by L.Rs.»ﬂv, ~ Jagannath

S . (dead) by L.Rs. & Ors., JT 1998 (6) S.C. 331. The
j Supreme Court took serious objection to the facts which
: " were being pleaded and turned out to be incorrect which

was described a$|a fraud.. The Supreme Court held that a

person whose cas se is based on falsehood does not deserve .
‘any relief. and his applicatidn can  be dlsml sed

summarily. The findings read:-

"The courts of law are meant for imparting
justice bhetween the parties. One who comes to
the court, must come with clean-hands. We are
constrained to say that more often ~than -not,
process of the court ~is.  being. abused,
Property-grabbers, tax-evaders, bank-loan-dodgers i
~and _other unscrupulous persons from all walks of
life find the court- process a convenhlent lever
to retain . the illegal gains indefinitely. We
have no hesitation to say that a person, who's

e case 1s based on falsehood, has no right to
approach the court. He can be Vummarlly thrown
out at any stage of the llngatlon.‘

Rk et e mege

The proposition of law referred to ab0ve is:wellwéettled

but necessarily each casé has to be examined on its 5

peculiar facts.. Befor@ presglng 1nto cerv1ce. the

decision

of;wﬁhat th@ faots so a,u

B they can be descrlbed a

,;nét.f




ground .to relject  the applications,”at .the threshold.

Perusal of the Orlglnal Apmllcatlons revedl that at.

times, the facts are.not.so. oorreotly pleaded but at

places, it has been mentloned that it was ad hoc
promotion thaf was glven The aDDlLCdtIOﬁS hdve to -be read

“di'f . as a. whole;band .onhe. paragraph Qhould not be:;readmmlﬂ

isclation of. the other. T‘fback drop. .therefore,

- ' ~once the fTacts are’ so wrltten 1n %erlatl - and if a

paragraph of ﬁéame doestnot-apbear to.be eorrert that

o - does not makewout a ground that the- applloatnone should
il
- i

be rejected this short ground alone‘: rherefore. we

)
1
are |orooeed:i.r‘i*‘r_}j‘S to cons 1der the maln argumenL raloed on

hehalf of the recpondents‘
6. Rule 12(2) of the Rules reacds:-

"Vacancies in Grade I shall be filled by
promotion; of . permanent officers.of. the section
officers 'grade who have rendered not less. than
eight veans approved service in Lhat grade and of
permanent officers of the Grade A “of the Central
Secretariat Strnographer‘w_oerv1ce_ wWho have
rendered not less than eight vyears approved

. service in that grade_ and have worked as section
officers for atleast a perLod of two vears in
accordance with ‘the proviso to Rule 10 and are
included in the select for Grade I of the service
prepared under Sub Rule (4)

This rule in unambiguous terms recites‘that the vacancies

in the Grade I has to be fllled up from oeof1on Off:cerb

who have rendered not less thar‘

service in Lhe grade be81des othe

we are not presently conoerned

challenglng the Taot that prlvatf

to - them and oonsequeﬁtl&see,pei

private .




of 1987;11988, 1989, .1990. __One fact that is borne  from

- the pleadings of the applicants is that for. these panels,

they did not havejthevqualifying_éervioéﬁsﬂThe,private»

mre;mondents who. are not__direct recruits Jhad the ellgwble
years, of service. Once that is the 31tuation, there is
no legal bar in considering them., Thesé very rules came
up for consideration before the‘Supréme Cdurt in the case
of R.Prabha .Devi and others v. Government‘ of India,
through Secretary, Ministry of Personnel and Training,
Administrative Reforms and others, 1988(2).SLR 1107 A
similar Question was under consideration and similar
argument was considered The same was rejeoted ,Dgra 15

of the judgement whloh we. are

convenience reads:w
. e

M

v

15, The rulewmaklng authorities  is

competent to 'frame rules laving down ellgllelty
condition for promotion to a higher post. When

such an @llglblllty oondltlon has been lald down
by service rules, it cannot he said that a direct
recruit who Ilq senlor to the promotees’ 13 hot
reqguired to o mply with' ‘the Gllgibllity COhdlthh
and he is entvtled to be cons 1dered for promotion
to  the hlaher‘pogt merely on the hasis of. his
senlority, The amended rule. in question . has
specified a “perLod of eight years . aDDFOVPd
service in Lhe grade of Section Officer as  a
condition of Cllglblllty for being conﬁlder@d for
promotion to Grade I post.of C. S.S.: This rile is
equally applicable to both the direct recruit
Section Offloer° as well as the promotees Section

Officers The submission that a senior Section
Officer has & right to he considered for
promotion to  Grade I post when his Yuniors who
have Ffulfilled the celigibility condition are
heing conyldered for promotion to the higher post
-Grade I, 13 wholly Unsustainable, = .-

prescribing of an ellglbLllty
entitlement Tor consld'ﬁétlon
within the i‘competenc of . the o
authority, ThlS ellglbillty oondltlo

fulfilled by the . Section: *Officers
senior direct - reoru1t°‘ih brde? )
for beLng considered = i for . PR OmG s
quallfloatlons for apmointment BT BY.

partloqur cadre are prescrlbed o

condltlor

-

freproducing For the sake”ofw,“w




G

he satisfied befTore a person. can be:_cqnsidered
for appointment. Seniority in a particular oa@re
. does not entitle a public_servant for promotion
to a higher. _post _ unless he fulfils . the
eligibility condition prescribed by the relevgnt
rules. . Avperson must be eligible for . promotion
having reéard to the gualifications prescribed
for . the . post . before he canm:be_ .considered for
promotion.: Seniority will be relevant only
amongst persons eligible. Senlority cannot be
substituted for eligibility nor it can override
it in the matter of_promotion to the next higher
post. The rule in guestion which prescribes an
uniform period qualified service cannot be 'said
to be arbltrary or unjust wviolative to be
arbitrary or unjust violative of Articles 14 or
16 of the Con;tltutlon. It has been rightly held
by. the Tribunal: .
"When certain length of - _aerVLoe in a
particular cadre can validly be prescribed
and is so prescribed, unless a person
possesses that qualification, he cannot be
considered to-be eligible for appointment.
There 1is no law which lays down that a
senior 1n service would automatically be
eligible for promotion.: oenlorlty by itself
does not outweight experience.'

In other words, the SupremeyCourt clearlyfhéld that if a

junior is eligible, he can be considered. for promotion.
Keeping in view the_binding_nature of the-decision of the
Supreme Court, we have no hesitation in rejecting the

said argument.

7. As referred to above and repedted for the sake

.‘A.

of argument, the appllcants are hallenglng the banels

o

for the years when they dld not have the"quallrylng
service. Therefore, it was rlghtly p01nted on behalf of

the respondents that the abpllcants.dld hot have a locus
standi_ to. ohg}lenge the list that has. b _prepared.
il . . . ' | )

J.-They cannot befﬁs‘

i .
8. The JSupreme

V. Unlun of Indla. (199° hi service
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jurisprudenée ‘Et is settled . lawuthatﬂit. is for the

aggrieved _perﬁ@m, i.e.  non-appointee - -to . assail the

v right to do so..  More close to the facts is the decision
I'A '

;1  of the Supremé‘Court in the case of Dr.Umakant Saran V.

State of Bihar and others, AIR 1973 S.C;, 964. © Therein

\)- :  Dr.Umakant Saraﬁ_ was not eligible for appointmént and,
ﬂ therefore, he Ead no right to question the -appointment.
ilL' We reproduce ﬁara 10 of the Jjudgement which answers the
% | question: - ff

“10. This court has pointed out in Dr.Rai

Shivendra Bahadur v. The Goverhing,Body of; the
Nalanda College, 1962 (2) Supp SCR' 144 = (ALR

1862 SC 1210) that in order that mandamus may
. issue to compel the authorities to do something
SR ' it must be shown that the statute imposes a legal
duty and the aggrieved party had a legal right
under the statute to enforce its performance. It
is contended on behalf of the State that apart
from the fact that respondents 5 and & had been
validly appointed in accordance with the practice
followed by the Government. Dr.Saran, who was
hot eligible for consideration. for appointment at
the time had no right +to -~ ‘question the
appointments since he was not aggrieved.”

In other words when the applicants were not eligible for

being considered for the panels in question because they

did not have the qualifying‘serviéelih téfms,fof Rule
12(2) of the Rules they must be held to be having no

s

locus standi to file the present applications.

9, Keeping in
unnecessary for .. us tosc

'applicants

illegality of §ﬁ§'offended aétionbi A:tﬁird person has no -
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IN THE MATTER OF:

R.K, Ojha & Others

Union of India & Others




hri O.P. Sharma
, Sarojin; Nagar,
New Delhi-] 10023,

Sti K. Johp

Mayyr Vihar .Ptha.se-I,
Delhj — 1100971

g

petitip

AdVb(f:ates for the tibne,
.. New Dejy; R




i Through Mr. G.D. Gupta, St. Advoca
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