CENTRAL ALMINISTRAT IVE TR BUNAL, PRINCIPAL BENCK

OA 2457 /2001

New Delhi this the93¥d day of A
Hon'ble Mr, Kuldip Singh, kember
Hon'ble Nr., M.D. Singh, lember (A)

Vimal Kumar Ex. Superintendent

Central Ekcise and Customs

Commiss ionerate, Meerut-II,,

R/o S.1 /61, Shastri Nagar,

Ghazizbad. . e oApplicant

Shri R, Ven Kad yamenn, Sv. Cowasel] i
Sh =9

By Advocate: ri M,K., Singh, "

2

Versus

L, Union of India through

he Deputy Secretary,

Ministry ofplnunc
Department of evenue
GBEC (AD.V|

Jeevan Deep Building,

Parl iasm«ent Street,
New Delhi,

2. The Commissioner,
Central Excise, kieerut-I,
Mangsl Pandey Nagar,
Feerut,
Uttsr pradesh, .« oespondents

By Advocate: Shri H.,K, Gangwani,

_ORDER _(CRAL).

ot e e

Hon'ble Mz, Kuldip Sinch, bMember (J)

The asplicant in this OA has impugned order Annexure A-l

vide which his services has been termineted under summary procedure

after dispensing with regular enquiry under CG3 (CCA) Rules, 1965,
2. The facts in brief are that the uP?llCdﬂt was working as

Superintandent of Central Excise at Meerut, He was also elected
as (eeneral Secretary of All India Federation of Central
Excise Gazetted Excutive Officers, Meerut since 1993 which is

EN

alleged to duly affiliatzd to All Indiz Federation of Central

-~

Excise Gazetted Executive Officers, It is furtler submitted that
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of Kanpur vere prejudice against the office besrers of the

Association since the federations were highlighting their demands

to the superior autherities over the head of respondent No.2
which gave a reason to respondent No,2 to get annoyed and 3
L

respondent No.2 had taken strong exception for taking & lead ;

in the protest for this purpose,

3. Since tne colleagues of the apnlicant vho were also members

of the federation were being victimised so the applicant being
General Secratary of theAssociation took up their cause but

1
| \ respondent No.2 had unfsrtunastely taken up a personal attack

N
} unon him in order toPTess tie activities of the association
1 &

; respondent No.2 wantzd to teach a lesson to the apolicent,

designzd & g-and plan to falsely impiicate the applicant in number

3

N

of false and frivolous cases and also planned $o get rid of the

applicant from servicc by adotping such method as would not

! hds said designdd by respondent No,2 and it is in this

[}
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a, In the grounds to challenie the same the authorities had

: invoked reasons for initisting Article 311(2)(b) in the ordinary

. ¢circumstances but according to the judgment of the Hon'ble Supreme
Court this provision camnot be invoked in the ordinary circumstances.
No sound reeson has been given to invoke the provisions of

Article 311(2)(b).

e ln s p H — e 4okt ¢ ~
CNET enNoulry agelnst Lhwe Govoups

Q.
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5., it 13 furbher stai:

sexvant 1s a constitutional right of the Govt, servant which

should not be denie

o,

and bfore denving the szme, the Government

must ensure that the conduct of the concerned Yovernment servant

is such to justify the penalty,

o 1t is further submitted that the provisions of Article

311 {2)(b) are not to be rescrted to avoid the enquiry or

4+ H s . . ., R N
ulterior motive and in this case it is submibtted




that respondent No.,l had called for the file nertaining

to the cuse of applicant from respondent No.2 and the

same was sent to the respondent No,l which was retained
for more than a month and thereasfter sfter repeatsd
reminders which clearly shows that the reasons h.ve been
sunsequently fabricated,Fhus it is stoted that the order of
dismissal hass bw-en passed without groviding any opoortunity
of hearing to the applicant,

7o It 1s also submittzd that one of the reasons recordad

for dispensing of the enquiry was orobably the witnesses against

the applicabt would not be available because in another complaint

.
|

case befors the GIi Mesrut wherein 4 Class I officers have

also tendered theilf witnesses against the applicant, so the

witnesses could have appeared befors the Inguiry Officer but it

is the respondents who did not want to conduct the enquiry bu

ot

. . N - n 0 -
wanted to avoid the ssme so that the applicent shouldsbe dismisssed

from service without affording any encuiry,
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8. OA is be
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submitted thet t

]

as well as by t

e order passed by the disciplinary authority

being the disciplinary and appellate authorities respectively.

O
e

not have the jurisdiction,

It is further submitted that the Principal Bench does

contasted by the respondents, The respondents

ne appellate authority are guite legal and valid

10. The respondents submitted thst the zgitational programme

adopted by the Association with regard to 5th Pay Commission's

recomnandat ions has no relevance with the charges levelled

in the disciplinary authority's order dsted 1,3,2001 since

it was an All India 1issuves/demand of the staff Associlations,

¢t

Tt is merely an attempt of the applicant to divert the a

tent

[

on

of the Hon'ble Court from the conduct of the applicant which led

to his dismissal from sexrvice. The z2llegation with regapdc“
[ies v

to victimisction bg the membcrs of the association and colleaques
‘ (.

-
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of the applicant has also been denied., It is denied that

could not have
the department/resorted to the provisions of Article 311 (2} (D)
The department was justified in invoking the provisions of
Article 211(2VY(b) as per the prevalent circumstances since it
was not practicable to hold full fledged enquiry which weuld
have deteriorated the situation furthery

11, We have heard the learned counsel for the parties and

gone through the records of the case,

12, The short question in this case is whether the
authorities while passing the impugned order of punishment
under Article 311(2)(b) ;particularly dispensiong

with the anquiry is justified or not, The disciplinary
authority while assigning ths raaspns uhy ajnonnal shgquiry under

Rule 14 is not possiblghas stated as under:=

"Why-a nommal inguiry under Rule 14 is not possible

Shri Vimal Kumar has created an atmosphere
of violence and general indiscipline, has propagated
insubordination and has tetally nsglected his
supervisory role as a gazetteed officer. He has
created conditions to thrsaten and intimidate the
witnessds who are likely to depose against him with
fear of reprisal., The witnesses are likely to be
preventad by Shri Vimal Kumar from giving evidence
against him,’

It is also spprehended that if prompt action is
not taken against Shri Vimal Kumar, the situation
may worsen and ultimately become controllable, This
would jeopardise the interest of state in as much
ag the revsnue collection which is the most
important activity of state will be adversely effectad.

In view of the above facts and circumstances, the
undersigned is of the considered opinion that it would
not bBs reasonably practicable to hold the enquiry as
envisaged under Rule 14 of CSS (CCA) Rules, 1965
and it is a fit camss for invoking clause (b) of second
proviso to Article 311 §2) of the Constéitution of
India read with Rule 19(ii) of CSS (CCA) Rules, 19651,

13 The perusal of the above reasons go to show that the
disciplinary autherity had first taken up the ground that the

applicant was intimidating the withAesses who are liksely to

n
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depose against him with fear of reprisal, Secondly it will effect

revenue collection, G for thee tuwo groundﬁjthe disciplinary

authority had held that the noraml enqdiry under Rule 14

is not possible. So the next question is whether it can stand the

test of judicial scrutiny as per the law laid doun by the Hon'ble

Supreme Court in this reqsecf. |

14, Adnittedly the applicant was a gazetted officer working

under the Excise Department, He was an officep bearer of the

Federation of Central Excise Gazetted Executive OFFicE;s who were

agitating over certain demands of the employees a;iyadicativa f rom

the brief facts of the case as given in the impugned order dtself

and since he‘had given a call for agitation and strike during the

pericd when the Central Budget with certain statutory functions

were required to be perfomwmed by the gpplicant and is stated to

have prevented the other officers from perfoming the sovereign

functions of the State, So it is to be seen mhetherzguch like

circumstances can it be said that the applicsnt is such a powerfulman
b bheve &

who lad intimidated the witnesses who were likely to appear

against him and depose agaimst fjim in the enquiry.

15, Befors inwdking the provisions of Article 311(2)(b) the

respondents have to satisfy from the material placed before him

that it is not reasonably practicable to hold a departmental

enquiry,’ The decision to do s0 cannot rest solely on the ipse dixit

of the concerned authority. It is imcumbent on those who support

the order Po show that the satisfaction is based on certain objective

facts andézst the outcometof whim or caprice., There must be

independent material to justify the digpensing with the inquiry

as envisaged by Article 311 (2)J It was so held in Jaswant Vs, State

of Punjab, 1991 (1) SCC 362 and the ruling was relied upon by the

department itself, The fact that an individuat would intimadate::

the witnesses §ss also baeed on summises and comjectures and in this

case merely because the spplicant had written certain letters using

threatening and deregatry lanquage and caused aspertions on the

senior officers that does not mean that the spplicant would be
AN
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using his muscle power to intimidate the witness to depose
ag‘ainst him, So the reasons recorded by the d isciplinary
authority do not exfacie shouw that it was not reasonably
practicable to hold the disciplimary enquiry, The spplicant
who was working as a gazetted officer could not be expected

to use such a muscle p ouer to intimidate the weitnesses who
were likely to depose against hign, If at all he has written
letters to higher authorities casting aspertions on senior
officers that could i+ " be the best evidence that could bs
used against the spplicant in the shape of documentary evidence
itself and no amount of intimidation could have worked to
produce the documentary evidence before the Inquiry Officer

by the department,

154 The appellate authority had also endorsed the view taken
by the disciplimary authority uwhen the zppellate authority

observed that the gpplicant had created an atmosphere

of violence, exhibit gross indiscipline and propogate insubordination
but from that no conclusion can be draun against hﬁnﬁthét thea:i?
spplicantivoubd havalintiml¥¥teds thethitnesses toideposer again ot
himes |

16, It is also pleaded that the respondents had lodged an
FIR against the zpppicant wherein about 12 subardinate officers
of the respondents have tendered their witnesses against the
applicant s there is no question of exercising intimidation

or preventing the uitnesses to depose against the spplicant,

17, Fi_:om the facts on record it appears that the disciplinary
authority had passed the order in a hurried manner immcuiadey '
and the disciplinary authorbty was more influencedby the
intemparate langauge used by the applicant in Bis correspondence
adm.s.ed _t{‘.&q&’u&?ewhigher officers wherein he had cast aspertions

[ 2%
andkmal practices of some of the officers in the department that

can also be ~a good ground for holding the gpplicant quilty for
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actingvin a manner unbecoming of a Govermment servant but it is
qerf;inly not a good ground to arrive at a conclusion that the
applicant would intimidate the witnesses and would prevent to
depose against him which may justify dispensing with the anquiry
so for these reasons uwe are of the considersd opinion that the

order passed by the disciplinary authority as well as by ths

sppellate authority cannot stand and it cannot be held that it

was not reasonably practicable to hold the enquiry against the

spplicant,’ So both these orders have to be quashed.

18. Accordingly the OA is alloueds The orders passed by the

appellate authority as well as passed by the disciplinary authority

are quashed and set asided Regpondents are directed to reinstéfe

the spplicant in service forthwith, Houwever, the dep artment may

conduct the enquiry against the spplicant in accordance with the
. _ [V -
cCs (CCA) Rules, law on the subject as well asA;nstructions: No

costs,

(N:bfgggk%H; lKULDIP SINGH) -
MEMBER (A

MEMBER (2)




