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tesa " fe i e SSr. IKia id i si' t (f niid! H ^

By this common order we shall decide tivo OAs

filed by the applicants wherein the applicants have

challenged the constitutiona1 and legal validity of

flexible Complementing Scheme Bules, 1098 (ICS) .

2. The applicants ha^•s alleged that the
I

sd respondents have not applied tlie said TCS of 2001 inspitu ̂

of the fact that the said rules ha\'e come into force with

effect from 9. 11 , 1998 and about 1.5 candidates who were

working as Principal Scientific Officers

(PSO's)/Sc1entist 'D' were screened and assessed and

given promotion to the post of Scientist 'F' under the

old rules. the applicant has thus prayed for declaring

the said TCS Bules, 1998 as unconstitutional and have

prayed for quashing of the same.



Applicants further

screened and assessed under tin

the',' lave also prayed that al

pray that they should be

old rules dated 13.12.88,

l the promotions made and

given to respondent Nos.3 to 17 be also quashed as being

w 1111 o u t a u t h o r i t o f 1 a w.

i'he main ground attacking these modified FCS

which has also been framed under proviso to Article 309

IS stated to be that modified FCS is unreasonable and

grossly unjust and it cannot survive the test of Articles

14 and 16 of the Constitution of India.

5' liie applicants further

criteria that a candidate must ha\'

!• e.j I dency at the t ime o f sorsen i ng

allege that the

85% marks based on

nd it is on 1y

thereafter that he is to be called for interview and his

performance in tlie inter\'iew ivill be graded similarly on

a  10-point scale and the eligibility for promotion on the

same norms is totally unjust. The system of ACFl grading

and the percentage calculation is totally faulty.

•  tlie next , ground taken by the applicants is

that the allocation of high percentage of marks as 85%

fixed for screening on the basis of residency period is

unreasonable and renders the selection process arbitrary.

1 Q Ck ^ J ri1 •_> O.A j_ i" .T I .stead

should also not be

scope to

ed tliat the interview marks

30 high as to give an authority

man i pu 1;

manner while making selection.

1 n ir b 1 trary



"■ nutshell the applicants have pleaded that

the modified FCS is N-ioiati^-e of Articles 14 and 16 of

the Constitution of India.

y- i'he respondents are conts.sting the OA. The

respondents submitted that this i-Ci> is a unique scheme

and IS different from the usual \-acaiicy based promotion

scheme. 1 he scheme requires a minimum residency period

required for promotion from one scale to the higher

ivtiich ranges from 3-5 years. Higher

It-' i £i

\ 'P: nr* n tnt post is not

required for being promoted to the next higher scale and

1  t- t-
p' LX O in situ personal upgradation in which

ippro\'ed by the dul' inst i tuted

merries h I .s owui initial post upvvart

 Tfi O T-> -J ?-
». Ct incp t 1. V.

P, c r-. i o +- ? ct if

Assessment Board,

along with iiimself. i'he concept.s of minimum bench mark,

inter so seniority or junioritj" ai-e absent in tiie scheme,

and there is no element of, inter se, competition between

var LOUS sc ientis ts,

V

As regards tlie modified scheme is concerned,

it IS submitted that on the recommendation of 5th Central

Q 1" r* t r* t" O 1 •- rs 1 :1 o 4- i /-I T-#
P o T • 1 ' r-, rr.rr. -i f in t T->

kJ kJ JL H j the Government adopted

norms for promotion and eN-ol\-ed a form of

e va luat ion. ■f p H 4- "Q 4- 4" o /-> r» i 4- o T* i o f i-n •- r» )'1J. 1.^ I i lA I, U 1 i C' i X U i. t. iA Ji JTi U, 1 IX

was reduced from 90% to 85% and tfie neiv norms ha\-e been

allowed to all candidates without discretion. \ f 4- ,o r* 4- K o
I A L- L X X- X i fr

modified ICS, the applicants ivere sc reened for 2001 batch

wiiere they could not qualify and it

men!ion

screened out and

lertinent to

thethat the applicants ne\'er challenged

and validity of the neiv scheme until they

ase they felt that tin? rj /"« «
c; ja -n-j oTTie

IV ere

injust, ttiey coul.d hawe challenged ear 1i er,

Ca^
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1 1. It is further stated by the respondents that

similar objections were filed by the scienlLSts oi

Ministry" of h'nv i ronmeiit and M'nistJ'y oi Non-Con\ent lonal

linergy Sources who had also challenged the validity and

rat i.onale of this scheme by filing OA No. lb4U/99.

214/2(100 and 1929/99 which were dismissed by the iribunal

and the modified scheme was upheld. Similarlj- it is

subm.itted that the applicants ha^•e no right to challenge

the scheme and the judgments gi'.'en b\ this li ibunal

^  earlier are binding on this court also.

12. We have heard tdie learned counsel for the

parlies and gone through the. records oi tinIP r p. ftc* kj .

th£

the main objection of the Learned counsel lor

applicant is that prescribing of 05% marks a

minimum percentage for el igibil ity and then the same

number of marks In the interview gives an unfettered and

arbitrary discretion to the selection committee and such

type of discretion has not been appreciated by the Apex

CouiM: and in this regard the learned counsel for the

applicants has referred to \-arious judgments ol the

Supreme Court reported in 1992( 1 ) SCC 13 and 199J (..2.)_,M^

219 and on the strength of the same it is submitted that

this discretion of gi\'ing 85% mai'ks in interview is

against the established norms. in our view this

contention was considered bj- this Court in On .Nos.

! 1/2U(!(! and lh-!U/99 and tlie Co-ordinate Bencli of this

Tribunal obser'<'ed that taking into account the promotion

of th.e officers that tlie same are not vacancy LA. O CT .



tliere io nothing wrong in iayiiig down strict norn-.s for

promotion of officers and while dealing with this, the

court has observed as under;-

V

"9. We note that respondents theraselN-es do
not deny that the a3se;3sment norms are vigourous. They

point out, and correctly in our opinion, that taking into
3. I V 1 ' i_' 1.4 41+  1- o 1- 1- V -.

»  L- llUlt X-lle  prorn1-' i-
1 p. T-. -f* +•

j 1 >- 1 1 y. X X icers are not

\"acaucy  based, there i o nothing wrong in  laying down
01 rlet norms for r\ T* tY\ v-i +-

j^/ 1 4,,' 1 i 1 L 1  r~t
L n C! f o i f i. c e r s . Ihey emphasise

that the w^hole gamut of ai-a i lab 1 i i ty of promotions to
0 c i e n t!sts under I CS waO

O studied in depth by the 5t.h Pay-
Com.mi s tr* 4 /-%-M I -p,

«-■» 1 Nw" il . ill tak ing Cl
LX decision at the highest levels

i' *-i
»-■ "L iX '.4

rr-» i *1 i o 4" o +• i r-«
1»» • I 1 o- I f 1,1 ». L ' ̂n  b.aserJ on tlie 5tb Pay  r^p%r»\Trj i o o i •*-»

^ y jtilii xtooxxxii

recommendations, Go\-ernment ha^•e been l iberal . It is
emphasised that as promotions are not vacancy based, a
dem.onstrable achie\'8ment of high le^•sl of merit is at the
essence of the TCS a.nd there is, th8refor.e, a nexus
between the object i^■•es to be achieved and the
»* <"j t t 1 1 Ti\ ci 4- j.1 V. i.j L ► tiiri 111. 1 H o WTl "J ri M <-« 1 +' i o 1 /"j T-i o f-J Q 1 1 1 O O y1-4 ♦ V 1 1 lit i Li L 1,4 I. t, O I 1 1.4 I. I- ^ , X 4. . X ^ ̂  O

10. We have alread:,' noticed that impugne--"'
Not!f!cat ion dated 9. 1 1. 1998 hi
Article 309 of the Constitution".

the protection of

valid i ty i~ "i \! .o 1- i f i /-» o i /~t r-, tV a c»

challenged in another OA 1929/90 entitled as Ur. i.P.

^ -i r-| rr
X

» ,-1 r i-ther 0. i. and Others but the 1 1rt

igain upheld the validity of the rules.

15. regards the unfettered and aL4. i. X O JL L4/ . 'y

decision is concerned as alleged by the applicant we find

that the scheme further states that all the officers who

screened in will be called for interview and theii: o t-»;re

performance in interview will also be ided siiTiilarly on

10 point scale and eligibility for promotion will bi

according to the scheme as given in the tabl f* 1" H ITI o i HU L4e 01 ti\e , X V4

scheme. I'hus we find that the element of unfettered

iitrary discretion on H o p. i 1-^WXlic f performance in the

interview is missing. A criteria has been prescribed as

how person in the interview is to be adjudged bv the

i nterv i ew 3 mm 1 ■ It is not a case of altogether

arbitrary discretion, Thus wecu i -r-i /-I 1-
X i 4i I,hat to challenge the



• lit. » O L O

the ground of being unreasonable, arbitrary and

grossly unjust has no merits and there is no \-iolation of

4 and Ifc of the Constitution of India.

the app] icants ha',-e also alleged that some 15

ivere a.sseosed under the old scherae while

applicant alone was assessed under the new norms. But

thi .s fact in not admitted by tb.e renpondents.

l"?- Respondents submitted that upto June 2001

candidates were .screened under the old norms, but the

applicant was screened in the batch of July 2000 - 2001

wtien new norms were applied to all candidates without any

d i.scr iminat ion.

in our view though the new norms had come into

force as on 9. 11, 1998, the department should have applied

irms immediately thereafter. However, in any event

it the case of the applicant that when his batch

essed by the Competent Assessment Board different

norms were applied to different candidates. Applicants

ha-ve not pointed out tliat if any candidate was considered

under the old norms ivhen his batch was considered. thus

jV O t L 1 j rl t" } ̂ F' P i 51 T"S d d P d T «-» ri T-» i rn 1 t V o F i ^'  . 1. i J «-4. L. f. 1 V- 1 V . L kj * 1 «_» VA- J. 1.A A. »U> t 1. ill X 1 Jl C4. U. J. O 1 1. 1

1^' in OA 2439/20U1 the aijplicaut has also

subrni tted that his ACRs has not been assessed as per

rules and the ACHs of 4 yearns has been assessed in one go

which IS iiot proper. Howe\-er, we find that in the OA the

applicant has neitlier challenged tlie assessment of ACRs

lior lie lias praye'^ f'""

news nprr!-.c

f F 1 c t-»
.J A. XI 11

o .'J ri ^ tional ground in OA 2439/2001 is not a-'ai table to the
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appI icants and in view of the judgments rel ied upon by the

respondents given in OA Nos. 1640/99, 214/2000 and

1929/99 whIch were d i sm i ssed by the Tribuna I , we f i nd

that the val idi ty of PCS scheme has been upheid so we

find no reasons to differ with the same,

20. in view of the above, nothing survives in both

the OAs which are accordingly dismissed. No costs.

Let :opy of this order be p :d in both ths

OA f i I OS.

raLcmp siiiisiHi]) w il


