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Mr. Shanker Raju, Member (I
These DAs  pertain to one applicant and are

inter~related, involwing common question of law and

Fact. Hence  they are disposed of by ‘this COmmon
arder .




b

.o In DA-1%43/2001 the grievance of applicant

in fhi$ 0 is that respondents dre proposing to place

“him  under suspension with a view to negate the effect

of  the order of the Tribunal passed on 6.6.2001 in
Mﬁw?ﬁﬁfﬁ@bl in OA- é&o;zooo Eo open the sealed céver
and to taks fufﬁher-action in accordance with law.  He
has sougﬁt a dif@ctimn to respondents noﬁ to  suspend
applicant at:thiﬁ belated stage.

. ;TIn. Dﬁwﬁ@lEﬁQOOl applicant impugns

chargesheet issued to him under Rule 14 of CCS  (CCA)

“Rules, 1985 and has scought quashment of the same with

all consequential benefits.

. In 0OA~32102/2001 a challenge has been put

“against  order passed by resbondents on 13.8.200L

denying regular promotion to applicant to the post of

ACP  in  Grade II of DAMIPS and to continue his case

under  sealed cover. He& has sougﬁt guashment of this
ord@r\wifh direction to respondents to open.the sealed
covef Cand regulariﬁe adhoc zervice of applicant as
acP .

5 Briefly stated, applicant joiﬁed as a Sub
Inspeétor in Delhi Police 6ﬁ 7.4.67 and was_.promoted
as Ihspﬁctor_.as well as ﬁss’staht-,Commissioner' of
Police on ad hoc basis w.e.f. 5.5.93. A& vigilanée
clearance .was sought =~ at fﬁe time of promotion of
applicant on 3.11.8% where his name stood at serial

MNo.65., Though no DPC was held from 1993 to 2000 for
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promotion in  Grade II of DANIPS as ACk respondents

held & DPC in aApril, 2000. Applicant’s case was

-considered and was found fit as per rules but the

promotion order dated 10.5.2000 does not include his

name . OM  26.2.2000 respondents communicated to  him

that - as he was under deemed suspension on account of

‘criminal case his case was placed in a sealed cover.

OR=-1260/2000 was filed before the Tribunal whereby, by

an  order passed on lO.iluzoob“apprehended ofder of
: : \

suspension was stayed. Subsequently, through an

amended  challan name of applicant was deleted from

columns 2 and 4 of the chargesheet and on a report
under Ssction 149 Cr.pPC by the Police ultimately on
13.11.2000  applicant was discharged from criminal

Tase .

& On 10.4.2001 ., deemed suspension of

“applicant  was revoked and he joined back his duties.
Bpplicant filed MA~982/2000 in OhleéO/ZOOO for

direction' to respondents to open the sealed cover, by -

ah Qe passéd oﬁ 6.5.2001 was acceded to and  two
months Itime was accorded to reépondents to open the
gealed cover, Oﬁ~i260f2000 was . disposed of on
25.7.2001  with the direcfibn that in the event there
are  no legal objections as on date respondents shall
opan the .sealed cover and'probeed further.' While
doing =0, the @Ffect oFf revocatiﬁn of suspension on
10.4.2001 . and discharge of applicant in.FIR No.76/99

was taken note of.

~
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7. # chargesheet was issued under Rule 14 of

the}'CCS (CCa) Rules, 1985% on 18.7.2001 alleging
chargss pertaining to the year 1990 énd the charges
which constitute offences against applicant iﬁ the
: . criminal  case in which he hasAbeen dischafged. By an
orcler déted 1%.8.2000 reéommendations of DPC kept in

sealed cover has not been opesnhed on the ground that

applicant has been issued a chargesheet  in the
‘J disciplinary proceedings, giving rise to these 0Ofas.
S Sh. B.5B. Raval, learned counsel

appearing  for applicant contends that the chargesheet
lssugd ‘on 18.7.2001 is liablg to be $@t'aside. _In S0
far as articlefI- is concerned, applicant has been
allegsd  to  have committed misconduct fof applying
Fraudulently . for immigration in June 1990 | and
Eﬁuﬂniﬁﬁlb inguiry initiat@d.after a gap of about 10
'yearal with inordinate delay iz liable to be set aside

- in the wake of the decisions of the Apex Court in

"State  of. M.P._ v.  Bani Singh., AIR 1990 $C 1308 as

3}

7

well as State of Punjab v. Chaman Lal Goval. 1995 $CC

(L&S) B4l

Ep A8 regards other articles II and III of.
the charges, it is stated that the same pertain to the

; offenceé alleged against applicant in the criminal case

FIR N0u76f99 under Sections 419/420/468/471/51.1/120-B

of IPC and 12 of P.P. Act on which he has already
b |

been discharged as nothing incriminating has been
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found prima facie against him, as such once he has

been exonerated of the chargeb no proceeding can  be

held on the same graounds .

L Shri Ravél further states that the DppC
was held 1 n April, 2000 énd the &eehed suspension
resorféd to in 1999 has come to an end immediétely on
release of applicant on bail and in absence of any
order passed afresh under Rule 10 (1) and on further
discharge on 30_11_2000 the sealed_cover was' to be
opened  and given effect to regpondents have delaved
implementation and now'resorting to the chafgesheet
aha & criminél case  for disproportionate assets
promotibn of applicant cannot be placed uﬁder sealed

Cover.,

11l. Moreover, 1t is contended that the DPC
has not\been held as per rules as par DOP&T OM issued
i 19ED ., ﬂdmittedly, DPC was not h@ld from.l993w2000
and  ths panel should = have been drawn‘ separately
vearwise  from 1992495 and as applicant admittedly was
eligible and considered for 1995 he should have beén
promoted as nothing waé pending - against him.
Subsequent criminal lC&SQ énd chafgesheeﬁ would not
effect hizs promotion and .resort to sealed cover is
ﬁontrary to the law,laid @owﬁ by the Principal Bench

in  0A-1415/2000 in HeKe _ Yadav v. Union of . India

decided on 24.9.2001.

12. Shri Raval states that as per parsa 6.4.3
of  Government of  India’s OM dated 9.4.9¢6 while

preparing  the vysesarwise panals the scrutiny of the




record  of  service should be limited to ‘the records
which would have been available had thg DPC-het at the
appropriate  time and as nothing was peﬁding adainst
applicant in 1995 promotion should have >been given
effect to and resort to sealed cover is contrary to
law. Subsequent esvents would not ef$eét the

promotion.

3. 3hri Raval further states that the deemed

suspension has no relevance as he was not placed under

suspension - during the relevant  period for

consideﬁation by a DPC. as the suspension was revoked

H

and nothing adverse exi:

b3

¢

ted against applicant the
lagical  corollary warranted opening of seaied covear
ancl actiﬁg upon the r@commendation$. withholding of
promotion on prosecution sanction accoraed on ?.?;2001
and . institution of DE on 18.7.2001 will be of no
congéqﬁence and 'would not apply in the case of

applicant.

14, Respondents represented by Mrs. Renu
George as well as Sh. R.M. Singh, strongly rebutted
the contentions of applicant and stated that as
applicant was el discharged in the criminal case
which as per Cr. P.C. - does not amount to acquittal
the proceedings initiated on the same charge cannot be

cguashed.

1%, It is further stated that vearwise panels

have been - drawn and the promotion was considered as

per  the DPCT guidelines contained in OM issued by

Government in 1989 as well as modified in 1999 Keeping
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in  wview the directions in 0A-1260/2001 on 25.7.2001.
: Ly

pb

Applicant sealed covear wasnobened but as he was facing
a. diﬁciplinary proéeeding and cfimiﬁal proseéution Haﬁl
bhean 1aunchea against him before his actﬁdl‘promotion
in the esvent any condition, i.e., pendency ‘of
disciplinéry proceedings or qriminal chafge is found.
the promotion iIs to be kept in sealed cover .as ‘per
poP&T  Dm dated 14;9~92u The same would'be.acted upon
afterr the ‘criminal trial'and proceedings are over
against applicant.

16, In so far as decigioh of Principal Bench
in OQw1415fg000 ig concaerned, it is contendeﬂ that the
same’ - is per incuriam of Government of India’s-
instructions <containéd in para 7.of OM dated 14.9.92
as _well as decision of the Apex Court in nion_ _of
India_v. R.S. Sharma, (2000) 4 SCC 394 where the
actual promotion was denied as the conditions laid
down under para 7 of OM dafed l4~9.92 éxisted, as sﬁch
the  same cannot be relied UpoOn in'casevof applicant.
Shri 3ingh also objects to the multiple reliéfs sought
in OH-~3102/2001 by contending that the prayer
contained is to quash the ordér passed continuing the
sealed cover agx'well as regularisation of .adhoc
service, .which cannot be coﬁntenanced in view of Rule
10 of the Céhtral-ﬁdmini$tfativ6 Tribunai (Procedure)

Frules, 1987.

17. Ms. - Renu George in  0A-2412/2001
contended that RC No.DAL-1988 A 0055 dated 23;9.98 has
been registered against applicant under Prevention of

Corruption Act, 1988 where sanction was accorded and




the trial is pending.

chargeshest issued after 11

the sntire proceedings, which

the rules and the decision of

Sl8.

further stated that the

years would not yitiate
are validly'drawn as per

the Apex Court.

We have carefully considered the rival

contentions of the parties and perused the material on

record.

19,

Before we proceed to resolve the issue
involved 1in  the present case 1t is relevant to
reprddupe some  relevant provisions relating to the.
present case: : .

6403 Service

 while  preparing
purposs of
officers

record to be scrutinized
yvearwise panel---For the
evaluating the merit of the

while preparing year-wise panels,

the scrutiny of the record of service of
the officers should be limited to the
records  that would have been available had
the DPC met at the appropriate time. For

instance, for preparing a panel relating to

. the vacancies of 1978,

records of

service of the officers

the latest available
either

up  to December, 1977, or the period ending
March, 1978, as the case may be, should be
taken into account and not the subsequent
OrNes. Howewver, 1If on the date of the
meeting of the DPC, departmental
proceedings  are in progress and under - the
existing instructions sealed cover

~pProcacdure is to be followed, such procedure

should be observed even if departmental
proceedings were not in existence in  the
vear to which the vacancy related. The

officer’s

name should

be Kept in the sealed

cover tTill the proceedings are finalized."

(pages 843-844 Swamy’

s Complete Manual on

Establishment and Administration, May, 2000

Edition) :

Para-7 of OM dated 10.9.1992 is reproduced

undear s

as
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"Segaled cover applicable to an officer
coming under cloud before promotion.-—A
governmaent servant, who is recommended for
promotion by  the Departmental - Promotion
Committee but in whose case any of the
circumstances mentioned in para 2 above

: arise after the recommendations of DPC are
Coreceived . but before he is actually

promoted, will be considered as if his case
had besn placed in a sealed cover by OPC.
He shall not- be promoted until he ' is
completely exonerated of the charges
against him and the provisions contained in
this OM will be applicable in . his. case
also."

20. If one has regard to the aforesaid
provisions, DOPC while preparing vearwise panels should

serutinize the record available with the DPC had it

~met at the appropriate time and I it is found on the

date of meeting of the DPC departmental proceedings or

criminal, case are in progress, sealed cover is to be

_resorted to, but this procedure shall also be resorted

to  in case even if proceedings were not in  existence
in the vyear to which the vacancy related, officer’s
N .
name should be Kept in sealed cover. In a nut shell
evan if the procesdings are not pending on the date of

consideration but 'Governmeqt officer who before his

actual promotion after recommendation any of the

circumstances Like pandency - of disciplinary
proceadings  or criminal trials arises the case is to
e placed in the sealed cover and promotion would not

be made unless the government servant is completely

exonerated of the charges.

21. Admittedly, applicant was promoted on
adhoc basis Iin the vear 1993 and as per -his
@ligibility his; promotion was due in the vear 1995.

As  the DPC could not be held till 2000 in april 2000
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DRC - made - vearwise panéls and congidéred the éase as
per the vacdncies yvearwise. aApplicant in the meaﬁtime
WELS invglvéd iﬁ a criminal case and was placéd under
suspansion. fs such his case was placed inA zealed
cover . Subseguently, én his discharge in the criminal
Case ,forwa%ding of report under Section 169 Cr.PC by
Police on: 1%.11.2000 suspension was also revoked in
April  Zool. ﬁﬁblicant"aﬁproached this court in

Op~1260/2000 wherseby on an interim order passed on

11.6.2000 directions have been issued to respondents

)

te - open the sealed cover but on final disposal of the

A Con 26.7.2001 the interim order gets merged into it

and by this order directions have been issued that if

no  legal objections as on |, date. are there the

N

respondents should open the sealed cover and proceed

Further. We  Tind that on 25.7.2001 applicant had

v

already  beesn issued a memorandum under Rule 14 of the

CCs o CCCAY  Rules  for a major’ penalty and moreover

RC~55/4/98 datad 2%Z.9.98 for an offence of
disproportionate | assets was registered  against

3

applicant on 7.7 .2001L on which the sanction was taken
from the ﬁtu .Governor and tHe cﬁargegheet was filed
in  the court. ﬁs_such on Z25.7.2001. iueu; when the
respondents havé écted upon the récommendations-of the
ORC - in  April, 2600 applicant was under Qloud as &
Qisciplinary proceeding has bgen proceaded againsf him
and .a chargesheet was issued and in the criminai éésa
ganctidﬁ' was  taken as per clause 7 bf the OM dated
14.9.922, abpli@ant is ‘mot entitled for actual
proméotion and his case would be consid@red after hes ié
completely exonsrated in the proceedings. Aforesaid

.

circular cams  in scrutiny before the Apex Court in
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R.S. _ Sharma's case (supra) and by the following
upheld:

"13. Two  factual aspects are admitted.
One is that the respondent was not actually
promoted  even  now. The other is that
formal sanction has been accorded to
prosecute him in the meanwhilé. If that be
so, para 7 of the Sealed Cover Procedure
would entirely apply and the
recommendations made by DPC in respaect of
the respondent have to Femain in the sealed
cover, until he is completely exonerated of
\\J , - the charges against him. -

‘ i observations the wvires of this circular has been

' , : 14. shri Anil Kumar Sharma, learned
‘ counsel cadopted the contention that the
. situation wolld not have arisen as
' envisaqed in para 7 of the Sealed Cover
: procedure if the appellants had complied
with ©the conditions stipulated in the
office memorandum dated Z1.7.1991 either on
that day itself or at least soon thereafter
by promoting the resporident. ~The learned
counsel contended that the Department had
| Wwilfully and deliberately avoided to comply
| with the said office memo dated 31-7-1979,
and hence the appellants should not be
parmitted  to take advantage of their own
WEONg .

. 15. We are not impressed by the said
\4 ' arguments for two reasons. One is that,
) what. the department did not do is not the
vardstick indicated in para 7 of the Sealed
Cover Procedure, what is mentioned therein
is that it cannot apply to the government
servant who is not “actually promoted’ by
that time. Second is that, the stand taken
up by the Department is that in spite of
deletion of clause (iv) of the second para,
the recommendations of DPC must remain in
the sealed cover on account of = the
conditions specified in clause (iii) of the
said paragraph by virtue of the operation
of para 7 thereof. We cannot say that the
snid stand was incorrect and, therefore, we
are unable to blame the Department for not
opening the sealed cover immediately after
BZ1-7-19%91.

1é. Learned counsel for the raspondent
mads  an endeavour to contend that in the
light of ths decision of this Court in
' . _ Union of India v. K.V. Jankiraman the
LW sealed Cover Procedure can be resorted to

i . only after ~charge-memo is received or . &
Gharge-sheet is filed and that unless such
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an  event had happsned at the relevant time.
the government employee cannot be denied of
his promotion, if he is otherwise entitled
to it. Learned counsel also submitted that
Jankiraman was since Tollowed in Union of
India wv. Or. Sudha Salhan and Bank of
India Y. Degala Suryvanarayana. The
clauses of the second para of the Sealed
Cover Procedure considered in  Jankiraman
were not those involved in the present case
and hance that decision is of no avail to
the respondent. In the other two decisions
the facts warranted application of the
ratio contained in Jankiraman. The added
factor in these two cases was that the
public sarvant’ concerned had been
exonerated of the charges framed by the
criminal courts. In the present case the
respondent is still facing trial for
serious offences, and hence the situation
is different.

17. We may also point out, in ‘this

context, that in Delhi Development:
Aauthority wv. H.C. Khurana and Union of

India v. Kewal Kumar this Court found that
the ratic in Jankiraman is applicable only
to the situations similar to the cases
Jiscussed therein, and hence the Sealed
Cover Procedure resorted to by DPC in those
two cases was upheld by this Court.”

22 If one has régard to the aforesaid ratic
laid down by the Apex Court action of the respondents
in resorting to sesled cover procedure cannot be found
Fault with.and morsover as per DOP&T OM dated 9.4.926&
though ths consideration of record is restricted to

the DRPC  held fTor the particular year but yet if

subsaguent proceedings, i.e., either disciplinary or

criminal are initiated then the sealed cover procédure

should be adopted till the proceedings are finalised.
Moreover, DOP&T OM dated 23.2.99 provides adopting of
sealed cover procedure in case where a disciplinary or

criminal  proceseding is pending against a government

sarvant.




2%, fs fha contention of the learned counsel
for applicant is that had the sealed ¢0ver bean Qpened
an 1%.11.90 itself there was nothing pending against
applicant which could hawve watrranted adoption of
Smdled -covér and hs Qould have been pfomoted
accordingly as is conéideratioh for promotion was made
by the OPC in april, zooo for the vacancies pertalnlnq
to Ehe‘ yesfer vear. Th1 cannot be ccuntenancedu
The contention that once he stood discharged from thé
criminal case his sealed cover was to be opened as the
deamed suspension is by implication goes as soon as

the government servant is released from the custody.

CThis cannot be cbuntenanced, as in the order passed by

b :murf In OA-1260/2000 on 25"7.200; sealed cover
Was dirgcted toA be opened as on date if’ no  legal
Ghijections ‘ar@' ex1$ting" As applicant was igsued a
chargegheet and a criminal case was registered where a
sanction Was accordad conaitions existing do not
permit  actual promotlon and the sealed cover resorted
cannot e found fault with. Mornovcr as a coordinat@

Bench it is not open for us to go  beyond the

wirections or to sit in appeal over the decis io of

the court. @s the sealed cover was to be opened with
respect  to 25.7.2001, the order impugned  does not

suffer  from any legal infirmity as they have  rightly

adoptaed - the @ sealed cover in the wake of pendency of

disciplinary as well as criminal proceedings against
applicant which is perfectly in order and - in
consonance with the Government of India’s in structions

contained in para-7 of OM dated 14.9.97 as upheld by

/

the Apex Court in Re8o  _Sharma’s case (supra).

'
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24, In so  far as the relief contained in

0A~1543/2001 the .same is consequential to opening
sealed cover as the sealed cover would. be opened after
the procesdings are over against the applicant, who is

not  prejudiced in  any manner, as he is still

. continuing on ad hoc basis and in case of his complete

exoneration he would be accorded all the benefits in

accordance with law and instructions on the subject.

. Lastly the cHallengelfo the proceediﬁés
initiated under Rule. 14 of the CCs (QCA) Rules, 11965
oy épplicant is'concerned, resort of appl;cant ig that
hawving dischargéd in the criminal case he cannot be
procesdaed  In ‘diséiplihary procéaedings on the same
charge and moreover the charge relating to 1991' when
applicant was »allegedly. sought US immigration his
belated for which no reasonable egplanation has been
given iIs concetned, we Find that the qhargés area

inseparabie" Morsover, as contendsed by applicant that

on his diécharge e cannot  be proceedeaed in

7]

disciplinary’ proceedings on the identical charge
cannot be countenanced. Diécﬁarge and acguittal are
two different aspects. In a_disbharge an accused is
exonerated even before the evidence is .recorded -and
the entire procedure of the trial is gone into wheréas

in & acquittal the trial proceeds and concludes after

recording  oft evidence, defence and recording of
PEASoNS ., Moreover, under Ssction 300 of Cr.pP.C. an

acguittal is a bar for trying.an accused onceagain for
the same offence whereas in case of discharge a fresh

trial . can be held with the consent of the court
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discharging the accused or any other court. In nut
shell, an acquittal is exoneration of the accused on

merits whaersas discharge is not.

=6 - IF  one has  regard to the aforesaid

provisicns, in the present case applicant was arrested

in case FIR NO.76/99 and on Filing chalian\ applicant

was found in  column NMo.4 but on a report filed by

Prlice  undsr  Section 1469 Cr.PC on the ground that

there is no sufficient evidence or reasonable ground

e justify  forwarding the accused’to the Magistrate

withouﬁ ‘faking cognizance an order has been bassed to
dischargse applicant. In fact? as per Section 190 .a
Magistrate has to take gognizance either.on the police
report“ or otherwise. As In case of' applicént no
cognizance has bean taken it cannot be held to be a
valid diséharge in a warrant case under Section 239 as
it is-oﬁ thé'report under Section 173 of‘the Cr.P.C.
'after the proaecutioﬁ and accused given an opportunity
for being. heafd the Magistrate considers the charge

against the accused to be groundless he discharges the

accused by recording reasons. As the action of the

Magistrate 1is only on the basis of report under
Section 165 in the éircumstances whén cognizénce has
not  been taken he has been discharged. Neither there
any wevidence has been »goﬁe into nor trial has
;3rocaéded" |

~

BT The question regarding continuation = of

proceedings or punishment even after acquittal in the

criminal case is concerned, the issus was settled by

~
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the ﬁpek court in Capt. .M. paul Anthory v.. .  Bharat

Gold Mines, JT 1999 (2) SC 456 by " observing

follows:

T I There is yet another reason for

discarding the ‘whole of the case of the
respondents. As pointed out earlier, the
criminal, case as also the departmental
proceedings were based on identical set of
facts, namely, the raid conducted at the
appellant’s residence and racovery of
incriminating articles therefrom. The
fFindings recorded by the Inquiry Officer, a
copy of which has been placed before - us,
indicate that tThe charges framed against
the appellant were sought to be proved by
Police officers and panch witnesses, who
had raided the house of the appellant and
had effected recovery. They were the only
witnesses examined by the Inquiry Officer
and the Inquiry Officer, relying upon their
statements, came to the conclusion that
that the charges were sstablished against
the appellant.” The same witnesses Were
ewamined in the criminal case but  the
court, on a consideration of the entire
ewidence, came to the conclusion that no
search was conducted nor was any recovery

.made Trom the residence of the appellant.

The whole case of the prosecution was
thrown out and the appellant was acquitted.
In  this situation, therefore, where the
appsllant is acquitted by a judicial

_ pronouncement with the finding that the

*raid and recovery’ at the residence of the
appellant were not proved, it would be
unjustu..unfair and rather oppressive to
allow the findings recorded at the ex-parte
departmental proceedings, to stand.”

as

28. ¥ one has regard to the aforesaid ratic

a punishment by a quasi-judicial authaority or

irmguiry

an

on the same charge cannot be sustained if the

govaernment 'servant is acquitted on a judicial

pronouncemant on merits

gone inte in the criminal case.

Z29 . In the instant case, tridl has

]

proceedéd and as such in the light of the decision

ppex Court

%

when the entire trial has been

nets

of

in HNelson Motis v. Union of India, JT 1992
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(%) SC 511, the disciplinary proceedings drawn against

applicant cannct be found fault with, ~where the

Foliowing observations have been made:

YE . ga far the first point is concerned,
ramely whether the disciplinary proceeding
could have been continued in the face of
the acquittal of +the appellant in the
criminal case, the plea has no substance
whateoever and «does not merit a detailed
consideration. The nature and scope of a
criminal case are very different from those
of a departmental disciplinary proceeding

and an order of acquittal, therefore,
cannoct conclude the vdepartmental
proceeding. Besides, the Tribunal has

pointed out that the acts which led to the
initiation of the departmental disciplinary
proceeding were not exactly the same which
were the subject matter of the criminal
CASE .,

Z0.  Moreover, in the absence of no misconduct
or malafides, in a judicial review at an inter-locutory

stage the disciplinary proceedings cannot be

interféred, as  held by the aApex Court in Union_  of

India v.  Upendra Singh, 1994 (2) SLJI 77.

1. In. the light of what has been stated

above, we do not find any merit in the OAs, which are

2]

sts .

!

accordingly dismissed. No co

et a copy of this order be placed in the case

File of each case.

S R O Yoy I

(Shanker Raju) » ' (s.6.7T. Rizvi)
Member (J) Member (&)

*San .’




