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1. Union of India, through the Secretarwy \\
Ministry of Communications, Dept. of Posts,
Dak Bhawan, New Delhi.

Z. The Chief Postmaster General, Delhi Circle,
Meghdoot Bhawan, New Delhi. ‘

....... Respondents.

(By: Shri R.MN. Singh proxy. counsel for Sh. R.V.
$inha Advocate) ' S

By Hon’ble Shri Govindan 3. Tahpi, Member (A)

Im O.A. No. 217/2001, Shri R.K. Srivastava and 25
others are challenging the move by the respondents to
revise the fixation of pay granted to them and to effect

recovery of the amount allegedly paid in excess.
2. M.A. No.  195/2001 for joining allowed.

3.  Shri Sént l.al, learned counsel appeaﬁed for fhe
applicants while Sh., R. M. Singh, learned proxy counsel
for Sh. R VvV "Sinha represented the respoadents i.e.
Ministry of Communication and Chief Post Master General’

Delhi Circle.

4. A1l the applicants, except applicant No. 21 are
Postal Assistants while applicant 21 is Section Supervisor,
working in the office of the Chief Post Master General

Delhi.

5. Post & Telegraph ODeptt. had introduced on

17.12.83, Time Bound One Promotion (TBOP) w.e.f. 30.11.83%,

for placement of Group “D° & “C° emplovees, in' the next



T
higher grade on their = completing 1é :years
servics. subsequently on 11.10.9L1, they introduced w.e.f.
1.10.91 another scheme Biennial Cadre Review {BCR) for
grant of next higher grade to Group "C° &°D7 on completion
of 246 vears of sefvice. Pay fixation in both fhe schemes
were to be made under FR 22(1)(a) (1) (old FR ?2 Cy. The
two schemes, which were not earlier available to the
ministerial staff in the Circle/Administrative Offices,
were made applicable to them also w.e.f. I22,6.93 by
Deptt’s order No. 4-12/88-PE.T (Pt.) dated gzn?.93 an«l
those of the staff who Had completed 146 & 26 vears were
accordingly made eligible for promotion to thé scales of
Rs.1400-2300/~ and 1600-2460/~ (The scheme was amended on
8.2.96, to protect the seniority of the .officials).
Following the above, CPMG, Delhi Circle , placed the
applicants in the higher scale of Rs,l400~2360/~ w.e.T.
26.6.93 by order dated 26.11.93 under TBOP and in the scale
of Rs., 1600-2660/~ w.e.f. 26.56.93 under BCR by orders of
26.11.93 and 13.8.9%. However, on 14.12,2000 i.e. nearly
four ' to seven wvears later, the respondents indicated that
they were revising the above fixation wrongly done and
ordering recovery of amounts paid in excess, in terms of
Postal Directorate letter dated 22.12.98. These orders are
under challenge in this 0A. Recovery of amounts has been
stayved by the Tribunal on 25.1.2001. 'In the Assured Career
Progression Scheme (ACP), introduced on accepténce of the
Sth CPC, granting financial upgradation in Group °B>,°C”

&°D’ on completion of 12 & 24 years, DoPT has clarified
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that the upgradations shall follow: onhe after‘the other,

e

and not by skipping one stage. Postal erartment”s
directions in this regard are against the spirit of DoPT's
clarification. According to the applicants the move by the
Department has been dgsigned to take away the benefit of
second upgradation, in an arbitrary manner to fhe majority
of the Staff and to deny the benefit to totally to those
who are yet to complete 26 vears. It is discriminatory in
that while other government servants get the benefit of
ACP, involving two financial upgradatibns. Postal
employeés like the applicants are denied the‘ benefits,
which have been provided ﬁhder the authorised schemes.
Further the respondents have sought to revise the pay and

recover the amounts#llegedly paid in excess, without any

notice and in flagrant violation of the directions of the

Hon’ble Apex Court in Bhagwan Shukla VYs. Union of India

and Others [1994(5) JT_253 SC] _Sharvan Kumar Jha VYs. State

of Bihar (1991 AIR SC 30%9] and State of Orissa Vs. Or.

Binagpani (AIR 1967 SC 1269). In view of the above the

applicants seek the intervention of the Tribunal to render

them justice.”

&.  In their counter, respondents state that they had
wrongly given the benefit earlier, as the schemes did not
have any instruction against grant of two promotiﬁns on the
same day. Subseduently, the matter was examined following
Internal Audit objection, resulting in the issue of the
Postal Oirectorate’s letter dated 22.12.98 which led to in

the cancellation of one of the two promotion orders and the
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recovery of the amount paid in excess, through the order

G
dated 14.12.2000 which have given rise to the 0A4. The:
respondasnts reiterate ‘their position and endorse,;iﬂf the
audit objection, against two promotions on the same day.
according to them, ACP, introduced by DoPT was meant for
those officials who are not covered under any other
promotion scheme and it was only financial upgradation.
The instructions relating to ACR  was ,theréfore, not
applicable in the instant case rélating TBOP and BCR. The?
also point out that the 0A was premature as the applicants
had not waited for the response to their representations
before rushingm in with this 0A. Besides, the respondents
had acted correctly and in furtherance of. the ingtructions
in force. They also point out the as this recovery was
being ordered}only to correct the excess payment, wrongly
made, no notice was at all necessary. The application
deserved to be dismissed as having no merits, pilead the

respondents.

7. During oral submissions both the learned counsel
praessed their respective pleas fervently. Besidés, Shri
Sant Lal, learned counsel referred to the'decisibn dated
25.4.98 of the Bangalore Bench of the Tribunalb in the
idéntical matter in 0A 231/97, filed by H.V. Gopéla Rao,
holding for the dpplicant, adopting a decision of Mumbai
Bench and stated that the orders therein :supported his

case.
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£. We have carefully considered the mattér, In this
case the applicants who have been granﬁed thefbenefit of
TROP as well as BCR having completed 14 and 26 vears of
service in terms of P&T’s order No. 4/12/88-PE 1 (Pt.)
dated 22.7.93 and granted the scales of Rs. 1400 - 2300/~
and thereafter Rs.l600 - 2660/~ are sought to bé deniad one
of the promotions on the basis of clarification dated
#2.12.98 and being directed to refund portion:of pay and
allowances, drawn by them. While the schemes were
introduced and were made applicable to the applicants no
instructions were issued that both the benefité could not
be avalled themselves of b; the applicants butlas has been
brought out in the counter a clarification has;been}issued
in the wake of certain Internal aAudit Objections.
Clarification issued vide Postal Department’s. letter No.
F=146/96-PAP/PET  dated 22.12.98, directs that‘the pay of
the officials on completion bf 26 vears of as on crucial
date would be fixed directly in the corresponding scale of
pay, Tar which they were aligible. These rulinés are based
on FR  22(1)(a)(l). as per the provisions of FR, no
official can be given two promotions on the same day.” This
clarification does not represent the correct épprediation
of facts. TBOP and BCR are two different schemes under
which officials who have completed 16 years and 26 years
gof service in the basic grade are given the benefit of
Fixation in the next higher grade . Relevant instructions
issued In this regard do not provide that a person who

avails himself for the benefits of one shall have to
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forfeif the right for getting the benefit of Sther . It
stands to reason that persons who have completed 26 vears
of service in the basic gradegéﬁould hawve f:'cdmpleted 1é
yvears as  well andfthereforeflﬁ%ey would be entitled for
availing themselves. of both the schemes unless and until
the schemes specifically provide that a'per$on'getting the
benefit of one shall be denied the benefit of the other.
In the absence of any such provisions the schemés are to be
considersed as co~@xjsting measures and notz alternate
measures. It is only by a coincidaence that both the
schemes have been extended to the ministerial staff like
the applicant on [@he same date i.e. 26.6.93. . That does
not mean that two promotions are being granted on the davy
but only that benefit of two promotions - one after 16.
vears and the next after 26 vears - have been §ranted on
the same day. There cannot be any objection to it in law.
Cancellation of one of the promotions, as hés been proposed
runs contrary to the above.. This also leads to a situation
of a person skipping the intermediate scale to go to the
third Higher grade, which is not permissible in iaw“ It is
in this context that clarification No.l7 issued by  the
DOP&T in  their OM No. 35034/1/97-Estt(D) (vol-IV) dated
10./2.2000 relating to ACR become relevant. The same reads

‘An employee who has completed 24 vears of

service 1is to be allowed two upgradation directly .
What will be the mode of fixation of pay of the
emploves? :

The following illustration shall clarify the doubt:
An  incumbent in the pay scale of Rs. 4000-6000/ (8$~7) has
put in 24 years of regular service without fa regular
promotion. The incumbent shall be allowed two upgradations
i.e. to 53-8 and $-9. His pay shall first be fixed in S-8
and then in $-9. Pay fixation directly from $~7 to 3-9
shall not be allowed."” f
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Thus according to DoPT, in ACP, financial upgradation

for those who have completed 24 yvears of service will be in

two stages one following the other. There is no regason why

the

samé could not be adopted in the case of Postal

Department as well as to clarification has been issued by

DOP&T, which is the nodal Ministry, for all service matters

under tdhe Govt. of India.' The two schemes in the Postal

Department 1.e. TBOP and BCR and ACP in other departments

perform the same function of removal stagnation, though

coverage are 16 years and 26 yvears in on the one hand and

12 vyvears and 24 years in a combined manner in the other.
As such the respondents version that ACR is only a
financial upgradation while TBOP/BCR are promotional

schemes and the principle governing one cannot be extended

to

the other is fallacious and incorrect. The benefits of

both the schemes are correctly available to the applicants,

9. We also find that our findings are fortified by

the stand taken in similar and identical matters by the

Bangalore and Mumbai Benches of the Tribunal. In the case

of H.V. Gopala Rao Vs UOT decided on 23.4.1998 (0.A. No.

231/97), Bangalore Bench has reiterated their earlier

decision dated 31.3.98 { in OA No. 367/97) relying upon

the

decision of the Mumbail Bench in the case of Baburao

Shankar Dhuri Vs UOI and Others [(1997) 30 ATC. 70]

Relevant portion of the decision of the Mumbai Bench reads

as

below:

"However, there appears to be substance in the
contention of the applicant that the clarification given
by the department that applicants who have completed 26
vears of service may be allowed to opt only once whereas
the employees who have not competed 26 years of services
would be able to opt twice. It has been pointed out by
the applicant that an official who completed 25 years 11
months and 29 days on 26.6.1993 and falls one day short
as on 26.6.93 would get two pay fixations including one
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in LSG cadre on 26.6.93 but those who enter the [SG
cadre directly would get only one pay fixation and to
this extent there is an inequity. The employees of the
Postal Department to whom the scheme is applicable " and
who completed 16 to 26 Yyears belong to a homogeneous and
uniform class and they cannot be broken up into two

arbitrary_ classes one completing 26 years on the
Prescribed date and another not having completed 26
Yyears on the prescribed date. The original scheme did
not envisage any such differentiation and the

clarification subsequently given that pray may be fixed
only - once in the corresponding scale for which the
officials qualify on the basis of their length of
service is clearly in derogation of the nature and logic

of the scheme. This clarification contained in circular
dated 8.8.1995 is liable to be quashed and get aside.
subsequently , applicant is entitled to refixation of

the pay as if this clarification did not exist."

10. It 1is also seen that Mumbai Bench has quashed a

clarification issued in similar circumstances that only

one fixation was pérmissible in the corresponding scale,
which the officiab;_ qualify on the basis of their
length of service L This ié the position we have
adopted as brought out in our detailed findings in para

8 above.

11. In the above view of the matter, the application
succeeds and is accordingly allowed.: - The impugned

communications dated 22.12.98 and 14.12.2000 are quashed
and set aside, with directions to the respondents to
grant all consequential reliefs to the applicant, within

three  months from the receipt of a copy of this order.

order dated 25.1.2001, against recovery is made

costs.

(Smt. Lakshmi Swaminathan)
Vice Chairman (J)




