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BY HONLBLE GOVINDAN S. TAMPI, MEMBER (A)

Denial of proforma promotion to the an^plicant, on

deputation ■ away from the parent cadre, when his juniors who

remained in. the j:) a rent organisation were granted ad-hoc

i;;)rornot ions , is under cha 11 einge iin t Inis 0A „

2.. Dr„ Praful 1 a Chandra Mishra, the app 1 icant argued his
2  ■

c a s e, d u r- i n g t In e o i- a 1 s u b m i s s i o n s w in i 1 e 3 In r i K C D G a n g w a n i ,

1 e a r n e d S r , c o u n s e 1 a p pea r e d f o r t In e r e s in o n d e n t s

3" Dr„ Mishra, joined Grade IV of Indian Statistical

Service flSS), an organised Group RA ' Service on 23., 4 293, on

t In e basis of In d i a n Statist! c a 1 S e r- v ice E >; a rn i n a t i o n , 19 9 3 „
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I „ 3 „ S „ RI.! 1 es , 1961, govern the adm i n i st rat i on of this

service., ^ In the seniority list of I3S Officers Grade IV

(JTS) , as on 1.7„96, published vide Deptt.. of Statistics

letter No„ 12012/3/96~ISS dated 23,.12.96, (Annexure A3) the

applicant is placed at 81 No,. 193. The applicant, who was

working at Calcutta,, was posted on deputation on 310.2000 ;;

t o t h e S t a f f S e 1 e c t i o n C o rn m i s s i o n a 1: N e w D e 1 i'l i „ 3 o o n a f t e r

joining Delhi, as he came to know that promotions in his own

c a d r e wi ere i n t In e off i n g , t ki e a p p 1 i c a n t o n 2 5 10 ,. 2 00 0 ,,

requested for grant of proforrna pi-omotion to hirii and also

indicaited his readiness to revert to the parent organisation..

S t i 11,, wi h e n t h e p r o m o t i o n s wi e r e o r d e r e d i n t e r rn s o f M i n i s t r y'

of Statistics & Programme Implementation letter No,.

12016/8/98-185 on 17„ 11 .,96 (Annexure A-I) from Grade IV to

Grade III, lie found himself excluded from promotion,, while as

rn a n y a s 16 p e r s o n s p 1 a c e d b e 1 o w h i m i n t h e s e n i o r i t y list

placed between 195-and 225 -■ were irirornoted,. Even at the time

of his selection for deputation as Under Secretary^ he had

i ri d i c a t s d h i s p i' e t e r e n c e f o r p' r o rn o t i o n i n h i s o w n c a d r e a n d

his keenness to continue at CeJ.cutta where l ie was working,.

Sit 1.11, lie accepted the deputation post in joublic interest.

And this was,, according to him, his undoing as he missed out

o n p i" o rn o t i o n 1 n fi i s o vj n c a d r e , w h i 1 e a n o t h e i~ s i rn i 1 a r 1 i.,' jo lace d

officer, and also selected for deputation as Under Secretary,

wias not i'elieved for taking uj;> tlie deputation and was

consequent],y gr,ante;d promotion in the cadre., According to

the applicant, in the circumstances of his case, grant .of

officiating prornotion for hirn, while continuing on deputation

wias permissible in terms of Note No. 32, under FR 22 and the

same should have been given., r"ui~ther, as the impugned ad hoc

V
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f • o 11 o w e d b y r e g u 1 a r i s a t i o n ,, p r o m o t e s i n t h o s e c a s e s w o u 1 d

grant the benefit of highier pay from earlier dates„ while the

se;n iors whio are away on deputation , 1 i ke tine app 1 icant wou 1 d

s u f f e r T h a t h? e i n g t ih e c a s e ,, N B R p r o m o t i o n w a s a p p 1 i c a b 1 e

I r'l f a c t „ t h i s p r o p o s i t i o n w a s ai. p jo r o v e d b y the P i* i n c i j:> a 1 B e in c h

o-f the Tribunal in 2ISZ2fiO0^„liigg!„bii„fcl„K„Slaa£:ilia„aal

'llgcIded on 22,^1 ̂^2001 App 1 i c:an t „ acco rd i in g to hi i m „ s hiou 1 d

have been granted promotion as his deputation was in public

interest and he had expressed his desire to return to the

parent cadre to taine up ioi'^ornotion .. In terms of Rule;

3i:i)Cb)(i) of ISS Rules,, 1961, promotion to Grade III, were

to be made from uffloors in Graide IV,, who have compilete;d not

J. e s s t hi a I'i f o u r y s; a r s o f r & g u 1 a r s e i" v i c e ,, i ii t h e o i" d e r of

seniority,, subject to rejection of the unfit,, with the

!-> r o V i s o L hi a t wi h e in a n u in i o r i s, s; 1 i g i !;> 1 e a n ci i s c o n s i d e r e d f C' r

pi oiriuL.ioiI his soiniors;, also should bs; similarly considered,,

i t ~ r e s p e c t i v e o t t in e i r 1 e n g t In o 'h s e i" v i c e „ R e s p o n d e in t s '' act i o n

in not consideri'ng him for promotion „ on the ground of his

'being on dejiu tat ion,, despite his being eligible, has caused

loss to him, as ine was drawing the basic pay of Rs.9650/-~ in

tine scale of Rs,, 8000 - 13500/- while his juniors on their

promotion have started drawing the basic pay of Rs„ 10., 000/--

J. i 1 h In s s c ci ]. e o i' R s,, 10, 0 0 0 ~ 15 , 200 / - „ T In i s wi a. s c 1 e a r 1 y a n

a n o m a 1 o u s situ a t i o n w In i c h c a 11 e d f o r i rn rn e d i a t e r e c t i f i c a t i o n

by the Tribunal,, in the interest of justice. According to

the applicant, the impugned promotion order was violative of

Rultrj ciflj i.bj I., i) of the ISS Rules,, 1961. „ as well as of

instructions on prof or ma promotion" cunc! his dejputation had

been bi"ought about l^y the respondents to deny him the benefit

oi pi oniution in his owin cadre. In vie;w of the above, the

a ry p 1 i c a n t jn r a y s t In a t In e b e g r a n t e d ii r o f o r m a p r o rn o t i o n w, e. f „
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11,11,. 20 0 0 ,, w h e n his j u n i o r s w e r e g i- a n t e d a d h o c prom o t i o n s

w i 11*1 full c o n s e q u e fT t i a 1 b e n e f i t s i n c ]. u d i n g p r o t e c t i o n o f h i s

grade pay vis-a-vis his juniors in the parent cadre of I.S_S,

4 „ I n t h e i r c o u n t e i~ a f f i d a v i t, t h e r e s p o d e n t s p o i ri t o u t

t hi a t t h e a p p 1 i c a n t h a s n o 1 e g a 11 y e n for c s a b 1 e r i g h t,

especial ly as„he„j2ad,„decl,ined„to._j2etu rn,„Xrg!Ti_deputatigii. and

the principle of next below rule was not apiol i cable in c as ess

of ad hoc p romot i on . W h i 1 e n ot d i spu t i n g t iie facts, as

presented by the applicant., the respondents aver that by-

impugned order dated 17-11-2000, as many as 19 of-ficsrs of

IS S i n G r a d e IV ( J T S) h a d b e e n p r o m o t e d t o Gr a d e 111 ( S T S ) ,,

following the principle of sen iori ty-curn-f itness „ These were

on],y ad-hoc promotions ordered purely as a temporary measure

and 3. stop gap arrangement. Fort'/ eight (48) officers who

h a d c o rn p ]. e t e d t h e r e q u i s i t e p e r i o ci o f F o u r -y ears o f r e g u 1 a r

■s e r 'v' i c a i ri t h e f e e d e r c a d r e,, wi e r e c o n s i d e r e d f o i p i- o rn o t i o n b -y

n on-select ion method and twen'ty three (23) were recommended

f o r p ro!Tio11 on 0u t of t hese f i -■■/e (5) jce rsons i n c 1 u d i ng the

applicant (Dr., P C h'ishra) ,, wiere treated as not being

a'vailabls for ad hioc piroiTiotion, being on dejoutation „

hlowiever., one of them (Shri Pra-veen Shukla) had not .joined on

d 0 p u t a't i o n a n d ' w a s t hi e r e f o r e „ j-:) r o m o t e c! ,., T h e t h r e e o t h e r s „

who were also on deputation returned, subsequently and

accordingly were granted ad-hoc promotion on 20-8-2001., thus

1 e a V i n g o n 1 y t h e a p p ]. i c a n t o n d e p u t a t i o n , a n d w h o w a s ,,

thierefore, not prornoted,. 11 is stated that tInougin officers

of the 188 in Qrade IV are selected for deputation as Under-

8ecre ta.ry in the ay sca 1 e of Ps 1 o „ 0(J0—15,000/ — „ person-s

s e 1 e c 10 d f o r s u c In d e p u't a t i o n ,3. r e r e 1 e a s e d o n 1 y a f't e r g e 11 i n c;

their consent in writing. This was the position both in
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respect of the applicant and Shri Praveen Shukla,. However„

Shukla's relief wias delayed and he declined to take up the

post as Under Secretary while Dr„ Mishra joinea the

deputation post., It is true that he filed a representation

o fi 25-10-2000 s e e k. i n g p r- o f o r rn a pro rn o t i o n - b l! t the n o d a 1

Ministry - DoPT had clarified on 07.,11 ,,2000, that neither the

benefit of ne>:t below rule nor prof or ma promotion was

permissible in the case of ad hoc promotions.. Both the Staff

Selection Commission under iwhorn,, Dr- Mishra was working on

deioutation and Mishra himself wiere accorQingly infoi meo c.' i

t he abcjve on .14 „ 11 - 2uu0 ,, ( her e 'ajas no 1 1us.111 e disei iniiito,11e1 1

in the case of the applies ant, as alleged by nim, as oiily

those who returned from deputation and as such became

available were promoted- Infact,, the applicant is the only-

person,, who did not so return and therefore he was net

prornoted . T here was not hiing i r reciu ].ar in tne

r e s p o n d e n t, s' a c t i o n - T h e a v e r rn e n t s. rn a d e b y t h e a p 1 i c a n t are

tota 11 '■/ misconceied anc! have no basis. His representatio11

for grant of proforma joromotion was in fact forwa.rdsd by the

r e s p:' o n d e n t s t o t h e DoPT b u t t h s s a m e w a -s n ci t f o r wi a r o e o o >■

theiTi as the a'C'plicant tiad not opted to retui-n to the

depaI""trnent 'to take up ad hoc iDPiorno'tion Ad hoc prorriotions

are ordered to meet administrative exigencies in the absence

of regular -v-acancies and as pointesd out earlier, sucnh

p r o rn o t i o n s d i d n o t ■ e s t o wi a n -y r i g ii t o n s u c h pj i~ o m o t e e s - e i t h e r

for regularisation or for continuity in service- The fact

that a few persons .iunic'r- to the ap^plicant ha'v'e been cii v'tn i

j:> u r e 1 v a d h o c p r o m o t i o in s d cj e s n o t m e a n t h a t h e h a s b e e n

d sc r i rn i n ated o r~ t hat he tias been su p>e rseded as all eg:ed -

Further, the applicant cannot get any benefit from the

decision of the Tribunal in 0,.„_A^. llo,_.„.,J918Z2Q00,jf_LLe^^
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H  K_Sharma, which he has re 1 ieci upon , as t iie said case stood

on an altogether different footing- While in Shri 3harma''s

case the issue for deterrnination was the grant of parity in

pay, for the applicant wiho was on deputation vis-a-vis a

"j 1.4 n i o r w h o wi a s p r o m o t e d e a r 1 i e r i n t h e p> a r e n t c a d r e, w 1 1 a t x s

b e i n g a g i t a t e d i r i t h i s 0 A i s; t h e a d h o c p r o m o 11 o n g r a n t e d L o

certain .juniors in the pareiit cadre, without promoting the

a p p 1 i c £4 n t s, a s h e w a s o n d e p u. t a t i o n _ R e s p o n q e f 11 s f..> o i i 11 u u t

t f'l a t t. h e a p p 1 i c a n t w a s a 1 s o a m o n g s t t hi o s e w h o w e 'r e c o n s i d e r e d

for promotion but. he wias not. promoted^ as he vjas i'lot available

being on deiputation - He cannot have any grievance as he haci

r e rn a i n e d u n d e r d e p u t a t i o n o n h i s o wi n v o 1 i t i o n a n d w o u 1 d g e't

a. 11 h i s d Li e s o n hi i s jo r o rn o t i o n o n h i s r e p a t r i a t i o n f r o rn

deputation - The applicant's contention that by placing his

s e r V i. c e s t o S t a f f S e 1 e c t i o n C o m m,i s s i o n o n d e p u t a t i o n ,, h i s

r ightf u 1 claim for promot ion was den ied , has no basis, as ine

had taken up the said post only on his volition and the Ccudre

controlling authority had not forced him to go on deputation.,

Therefore, his -allegation that he had been discriminated is

b a .Si e 1 e s s a n d i m p r o p e r, rn o r e s o a s t h e i" e s p o n d e n t rs li a d

themselves recommended his case to DoPT but the latter had

turned it. dowin, as not being covered under the extant rulersi

3.rid instructions.. Thus, the respondents Inave acted properly

and their arction did not wiarrant any interference by tine

T r i b u n a 1 „ a c c o r d i n g t o t h e m -

5„ In the rejoinder, Dr- Mishra asserts that he was

compelled to go to Delhi on deputation and had at that time

i'tself „ he had r^ecjuested for pi'ofcjrrna jcromotion- No decision

on his representation dated 25 .. 10 „ 2000 , was communicated to

I '1 i m b s f o r e t h e i mi p 11 g n e d iC) r o rn o t i o n o r d e r s w e i"- e i s s u e d o n
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17112000;; Staff Selection Commission where he was working

on deputation also had not received such a communication and

■ i 1" h e h a d r e c e i v e d t h e s ai m e „ h e w o ij 1 d h a. v s i m m e d i a t e 1

reverted to his own organisation and tak;en the promotion,,

f  li e a p p 1 i c ai. n t" s m a 11 e i" s hi o u 1 d h a. v e b e e n s e n t a s a s d e c i a ].

case for clearance by D0PT5, which was not done. It was also

wi r o n g o n t h e ji a r t o f t h e r a s p o n d e n t s t o h a v e e q u a t e d hi i rn wi i t h

L n r e e u 11 1 e i ■ s, o n d 0 p' u t a. t i o n a s t I t e y w e r e s t i 11 i n t h e s a m 0

Ministry, while the applicant was in a different organisation

ana a oifi'erent Ministry,, Appolicant also states that once a

ciecision was tal<en to accord him a special svtatus by way of

NBR, there wias no n-eed wi hat soever for- reference to DoPT., Hi.s

ca.se was adequa t-e 1 y p ro'tected i n "te i'ms of Tr i bu n a 1 s dec i s i on

in uA Ho., 918/2000, filed by N K S harm a., The applicant also

rd, i I i i infc. t l"ia c he d i d n o t r ece i ve t l"ie respon den ts 1 e11e r dated

4 ,,11.2001, though he knew through SCO about DoPT Ms decision

but after the OA was filed . Never having offered the

pfomotioi i to the appvlicarrt, the respjondents wieve presently

ci (. t a I n I,.) ting to mi s 1 e a d t h e T r i b u n a 1 b y s t a t i n ci t hi a t t h e

applicant had declined to return. Further the applicant's

,3 uilia! s who nave been ii romoted on aci hoc bas i s wou 1 d not be

put to any loss and as and when the regularisation comes it

11 !j e Ci s a c o n t i n u a t i o n o t the 1 :■) r e s e n t a r r a n g e m e n t, wi h i c h
has been in vogue for quite sometim6i„

6,. During the oral submissions, both Dr. Mishra and sh.
u a 1 1 y wi a n i r e i t e r a t e d their r e s p e c t i v e pi 1 e a s „ W h i ] e the

applicant insisted that he was entitled for proforrna. portion
or promotion under NBR, when his juniors were promoted, on

ad-hoc basis, in the parent cadre, learned Sr. counsel for
the respondents pointed out that having declined to return to
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the parent organisation , in time for promotion, the

applicant cannot advance any claim for proforma promotion in

law„ He also stated that, if the applicant still choose to

I ■ stu rn to t he pa rsn t o rgan i sat i oii, he wou 1 d be p romoted to

Grade III but from that future date and not from 17„11„2000,

cs..-. it. oeiny claimed, as it was the decision taken in respect

of all others, who have returned from deputation„ He has

also produced photocopy of the Peon Book, showing the

despatch of respondents' OM No. 12019/6/2000-ISS dated

I4.11„yu00„ However, these have been categorically denied by

the applicant. As during the oral submission on 5.3.2002, it

was pointed out by the, learned counsel for the respondents,

mat «11 tnt; ly persons lincluding 16 persons, who are junior

to the applicants) were promoted only aciainj^„j2u.rer^

teUTyD,arari;.,_:^a^^^ a fact disputed by the applicant, the

respondents were directed to indicate the correct position by
filing another affidavit, which they did on 4.4.2002., It was

submitted that as against '20S^' net sanctioned posts in Grade

persons were working and, therefore, no

regular promotions could have been made. Nineteen promotions

ordered were therefore QQ.I.V ad hoc and

It is also on record that fou
101)2.0rajiyg^iTL ,n atu re ,

'uur persons on deputation

including the applicant, were also among those considered for
promotion, but were not actually promoted being away on

deputation at the relevant time. Further, respondents"
letter dated ■ 4.102001, was given to and was received by the
applicant on 20,.12.2001, a fact confirmed by the applicant
himself bL,t with the -rider that the same was received only
after the OA has been filed by him on lO-S-2001. Learned Sr.
counsel also pointed out that when the promotion is ordered

legulai lj. , tn- applicant would get all the benefits including
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monetary benefits vis-a-vis,, the juniors who have already

b e e n o n a d - h o c p r o m o t i o n _ H o w e v e r ,, a c c o r din g t o t !i e

app 1 i ca.n t. „ on ]. y sevan posts cou 1 d have been rega rded as

temporary posts, and the remaining were permanent and he5 iAici.s,

therefore., indeed entitled for consideration for promotion

against one of those regular or permanent posts..

\

-J-

7,, B e s i d e s,, t h e r e s (:> o n d e n t s" h a v i n g r e c o rn m e n d e d to t h e OOP & T

Q fi 02.. 0 7 .2 0 01,, t h a t t ii e a p p 1 i cant hi a s t o c o n t i n u e on

deputation and should be given NBR promotion, cannot adopt a

different standard later. In terms of Govt. of India OM

No., 39 beloV'i FR22., the respondent iwas competent to graiit the

applicant higher pay under NBR and the same should be

pe rm i t ted again s t _yacan cdes^ln _t he_.cad r e , exceed in g_90__days.„

Bes ides, w hen eye r_,anyo.n8._ls,_.pr even ted_fjgom„gffi cla tin g_ln_,hls.

ty.C.n.„ln,,,,a_pgst_on„a,,„hlgiaer„s£ale„or.„grade_bgrne„gn„the„_cadre,,^

he could Jge„gran tecLarof grma,„gfilclatli2g_„grgmgtlgi2^j If that.

be Bicre^adyargtagegus... tg._.hlm Contention of the i~esp on dents

that prof or ma promotion is granted only against regular.

promotion of the junior oi- acjainst promotion on regular posts

Jt'ie.i2.ej!l!2.D§.5 i.jljCjo.igigeigt,,. uf f i c i a11 ri g p r'ornot i on i n c 1 u ded

adhoc promotion and therefore proforma officiating promotion

s h o u 1 d h a v e !;• e e n g i v e n t o t h e a p p 1 i c a n t w h e n h i s j l i n i o r s w ere

granted ad hoc promotion in the parent cadre. In support of

his plea, the applicant also relied upon the decisions of the

Hon'ble Supreme Court in a few decisions like Narender_Chadha

It-Qs.,,. C (19:36) ATR 3C 49], DlQejyt,„Jl&yngltjTLejrlg

Class-11 Engineer inq 0f f ice.rs Association, ;7s , State lyiy

.tlsJlcLLSjytLtra. JlL's,- II1990 ( 2) SCC 715 j R.it<iga^J'lu.m.a,rgjya,lg.lls...j_

!S,.rs," (2002 (2) SCSLJ 1813) a.n d H ..Jla.i3.h,a.lglLyJls

E.rtLn.&ij2 £lL„_B.o fliylyJ4 ej,y _ D ei..iLlT.l [ .19 9 2 (3 ) AIS L J . 37 71 The a p p 1 i c a n t
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pleads that in the above circumstances. his request for

proforina promotion should have been acce.oted. instead of

b e i n g r e j e c t e d „

®  V o car e full y deli b e r a t e d u pj o n t h e r i v a 1 contentions

a n d c o n s i d s r e d 1: h e f a c t s b r o u g h t o n r e c o r d. S h o r n o f f r i 11 s „

the point for deterrnination in this OA is the eligibility of

a  senior officer on deputation, for being granted NBR

promotion (proforma) when his juniors are granted adhoc
/

loromotion in the piarent cadre., Basic facts are not under

dispute,. The applicant, Dr„ Mishra, belonging to Indian

S t a t i s t i c a 1 S e r v i c e G r a d e -1V a n d w o r I":, i n g a t C a 1 c u 11 a, iw a s

posted on deputation to Staff Selection Commission as Under

Sec reta ry i n De J. h i i n 0c tober ., 2000 Wi't h i n a mon t I'l,

t. iiereaf ter, 19 joe rson s , i n c 1 u d i n g 16 pe rson s j u n i o r to the

applicant were promoted to Grade-III of the Service, on adhoc

basis in the scale of F?s ,,10,000 to Rs, 15,200/-, Applicant-

wiho continues:, on dep>utation seeks nbr (prof or ma) pjrornotion,,

on his deputation post so that he is not at a disadvantageous

P o s i t i o n, V i s-a-v i s, his j u n i o r colle a g u e s, w h o s ta yed ba c k

:i.n the parent cadre.^ He has'also stated that while taking up

the deputation, to which he was sent on public interest, he

f) 3. d i n d i c a t e d h i s p r e t e r e n c e t o r p r o rn o t i o n i n h i s o wi n c a d r e .

A c c Q r d i n g t o t h e r e s io o n d e n t s, a s n i n e t e e n off i c e r s. i n c 1 u d i n g

s;iX.teen of the app 1 icants j uniors were promoted to Grade- Hi

only on ad hoc b,3.sis and by wiay of a stop—gap arrangement,

issuance of prof or ma pi"-omotion oi'ders to the applicant did

not arise, especially as he liad not opted to come back to the

D e p 11,. i n r e s p o n s e 16 t h e i r 0 M d a t e d 1A .. 11,2 0 0 0,, i s s u e d i n

r e s p o n s e t o h i s r e p r e s e n t a. t i o ti d a t e d 2 5 10 „ 2 000

,B.ejsj2jOjl?iejTtj5.,, :'ge.i2_,__hajve not , been aljle to i:)r ove t hat t e i r-



(3if)

Ub_„gaw„M».ll^zaoo^_wa§,_ia„taLg£„s£j:x6d„sa„£b£„aEieligan£„„Q£.
Wfciii—Lii!=s-.£i,v,t!.ii—uv—

tnat—!»aa„aaalicaat_dld„ag£„!£ian£_.fcg„taKe_tiL&„hls„^£gtngtlaa_-.iti

Qi.g„_gMa„_£a£ij:g__a!ic[„<igsir.gd„£g„i2g„gadej:_^egg£atiaa, as the

cgggggdga£g„„tiayg„gaggfa;fc,,;fcQ_^grg>iggt^„„Fag£s,in.c{eed. i ndi
y-LilaCwise,. The applicant has been agitating for his rightful

promotions and placement in service, from the very beginning
of his career and such an individual cannot be expected to

sit back when the issue of his legitimate promotion in his

own cadre ..as to come up. it is seen, that as soon as he .,as

^elesteu 1ur Qeputation as Under Secretary in Staff Selection

ooininission, he had addressed Director (I3S) a letter No

l/LiSCPCM)/SSC/2000 dated 25„10.2000 (Annexure~ft-6) , relevant
P o r t i o n o f w h i c h r e a d s a s u n d e r ~

i' the cadr^-
~Tnave come to learn that a. promotion list in Grade^TTT

informi/^"v?u L„hM._alneadv— P'~7—3-t^rjgaLgt£Qaj!ia.§.JiQ.J> e m a d e I
1  nave oeen waiting for this promotion sine-- la-t'two
years., Therefore, I request you to consider~mycas°
for promotion to STS level, even on ad hoc hg.f;"'

continued indefinitely, beyond onoays,^ so that I will be able to d?aw mi grad^
pay+u«putarion allowance here,. Otherwise, it udii be
a  great financial loss to me, for whirh t ^m nS
responslbu..^ _despite being violltl:;e
C r a ii ^ ir ^ ^ r ^ ̂ ^ " I a ] s o

pHviiMiB:?-" (£S!£{ia£i»"S^!'S5
This letter has admittedly been received by the respondents,
who have responded by their OM dated 14,11.2000

(Annexure-a-s) stating that "Next below rule relating to
proforma promotion is not applicable in case of adhoc

promotion. In case Sh. Mishra is interested in getting
posted to a cadre post on adhoc promotion to arade-IH of



he may have to revert from deputation and report for

duty to the cadre foi~ his ad hoc promotion and subsequent

p o s t i n g " . A i2,i2iic a n t a s s e r t s _^t Iqa t t h i s „0 M has not ige e n,

receiyed„by_him.^—SesBonden ts„.were„also_not;_able„to„shgw

Lli@—s a Id—U M—iia s—iLl„£a c t _b e ej2__s e r y e d ojq h i.m ( e rn p h a s i s

s u p p 1 i 0 Q j 1 a c b e i n g t h e c a s e t h e r e s p o n d e n t s c a n n tjj' a

fia V i i 1 g d e c 1 i n e d t o r e t. u r n f ro rn d e p u t a t i o n ,, t h e a jo p lie a n t

cannot ask for ad hoc promotion while on deputation Tine

.iiuntty,— Jias __selecte,d„ajid_^^^

deitigtajlijOil—imst =—A.!iaflM-er.r.e.d from Calcutta to Delhi and

mLLeved—^^tQ..„ioLa„the ̂dsjggtat Igiijo&st ̂jwhen_„tM^

Krio w Le d.ae—^Bt^t h e jggsgo n d eat s I_ap,ge ajys „r a:yj m o r e

su as 111e relief of S h „ P rav iri Shu k 1 a SJlQjlbjBQ™J^2e.ilsoa

.ijljdeatijcaLLy,—i;ilaQ.ed—LLke ^'the amoLLcarrt md„.j3eL&Btejd„„f_or

3ej2igta_t.LQJl ■<S-L§,o._aBJJ!2.tLe.LJ3jBQjte.tary,5 „,bss....,be.en delaved so ^'t.h^t,

he_„..co!2]jd,„d&cLiae„t,ha_jdeaTtatqijoa^KiJ2e^.raat&d,„tf^
irj ^tlme— _i tseril»,,J2llicjh ̂ facXLLta jwas _dieilL^ Jthe^Jyhe.
.iJ2j2,LLQ.ailt In the circumstances, we have to Decgrd__that the.

.iJO;BLLc ■ailtq-s—srJi&v SJIQjsi tllilLt :yi©,„DBsaCdldaafeB Jl-Oag. l ejsjs ^-t in a. ri

iL£lLl„!&2 JlL03,^.„ijB™Q,Q.t.._w .rdbjB'-it ™Sa:t. _bas i s „

p

v„ Having said this, we still cannot uphold the plea of tine

a p p> 1. i c a n t i o r p r o f o r m a i. n b x ,i p r o m o t i o n f o r h i m wi h i 1 e s t i 11

i-emaining on deputation, as the same is iiot covered by the

*•'■'! !'"'=■" £,c,—nas__geen LtBde_cl.eap_.by„the_.pesiDginderj.ts that the

lmDuaned_.grder._dt^l7.,.ll.,.2000.,.„.grgmgting_.19__aersgns.,,_.in.cluding.
16—gersgns—iunigr_.tg_t he....aDp.l ican t.^.„.was.„i3sued„gn_.a Durely.

L.!M[D.i2Q.P£lLji—S-M g—By.cflfiO. i s w gt jn _n g o D.t i,t l,e m e n t f g r _ the
BEomgtees tg have a benefit of. seniority Qp right of

L.fcQy.Lapgsat.iuQ,—on—acc.gunt gt the eld—hoc BC.gmgtion „ The
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[SEorf)ja.tij3ils ...^3jsi::.Jlrive,Jae^en,^..„as

aaD^arrarjjamen.ts jALhicji„mu,Ld Joe jilthdrmLl

tjLmjdi:UlQjJijXoMc.e,., It,, therefore,, follows that no right is

ci eateo in favour of those juniors who have continued in the

p a r e n t c a d re a n d w e r e g i v e n a d h o c p r o rn o t i o n v i s ~ a - v is, the

ifL

applicant,, iwho has irioved out on deputation,. even if„ not on

his own volition. Rule 8 (Ij (b) (i) of this Indian

b t a t i s 11 c a ]. 3 e r v .1 c e Rules, 1961 d o e s p r o v i d e that al l

VacatT c i es i n aXLJ>si„1LLLL&i Ji.ii'.omjo.t_i,<2il._, f.roiT)

.sMLQJl$Is.t—^^v3Jia,d e_ Di J2.f ti.S.'S.cs^ j/j^hjD._h,3j£e_c,ir2iiip,L£ltsLd e s s tha fi

regular basis in that grade and that

il.QQ,i?lX;iQfi5.„,j3hal.l ^^2.e.„majXe „ijiJ:Jjje jstig,Xc:t.„jDrc[rer._a^ ^

^  sjiJ2lg.Q.1l—t.a-r^eG.t.lQ.n. . of the unfit. The rule further goes on
to state that If an.v .lunior officer in Grade iv is e 1 jqjb 1 e

aaa„,is,„jeo!isiXgiDgjl.-:L3liJ2.coJDot Jfl

t.hajg—:3,Dl,'S:h© '■=---?-l.L..,3,ljlQ.Xls,_JlJllLS-LXsjieX.jLQJlJ2DP!lQtijeCLs, ha,t the':

iiy..L'S,..„.,J2,n3vijdes,„fjogg,,_ Xs,„tX.gL„.Q.oiisldejga't'ipii„f OQ__,irai!Diiio^^ a XL

^TLis, Qi,£Lh,t '■lbijlL.„£dl.'e,ruj£rs.Xjl,..jyiLsL_^^^^ Ls-^^thj:!

a  f u n d a m e n t a ]. r i g h t A s f a r a s t h e a p p 1 i c a n t i s con c e r n e d ,.

11. u o. I I i 1 u c IJ o 1 1 i u. 3. t. tt c 1 1 a t r I e li a s n o t b e e n c o n s, i d e r e d f o r

promotion.. The respondents have indicated that out of 4:3

eligible persons who were considered for promotion. 23

persons were found fit for promotion but promotion orders

hiave been issued only for 19 persons, as the four others,

including the applicant,, were not available for promotion,
o I... i n g o i I 'u «IJ LI L a c i o 1 1 r n e a p p; 1 i c a n t h a s n o't 'o e e ri d i '■■/ e s t e d o f

\ 11 s con :s 1; i tu t i on a .1. r i g h t f o r con s i de i"a t i on f o r p r omo t i on on

account,—Si.„hX3 JmLnjiain,„XsJ2u:!l3iiQn.,,,jQjjX.,^

—.QEG—ba.d ii.QX,.t>.!e.en given effect to. he was iio:t

¥



J

available—for—Dro!iiot:ignx.„,being awav

^ecisic.n—taisga„!2ii„t;ja&„i:&^aQadgii£^_in„£j2i§,„£Qaa&££ian^_eaaafi£.

u—Ijg l.a w ,Q.jj.o u_q ji £i3.© Y QQy, 1 £l_ jUsL ve b e e n rri o r e

transDarent__in„their„actign„and_exglained^the.,„ggsation_tg_the

agDlicant^_„weli,^^,.^ln„,__time^..._.lnstead ;gf taking a rather

111 trans ige ill:—attitude . T fi e a p p 1 i c a n t w a s at c o n s i d e r a b 1 e

pains to show that ad-hoc promotion, officiating promotion

and regular promotion., all amounted to one and the same

situation and, therefore, the respondents should have granted

mm promotion,, on ad-hoc basis and permitted him to continue

Oi l ciepLi cation so that hie could get. the benefit of both the

raise, in basic pay as well as in deputation allowance. This

argument does not merit endorsement, as would be borne out

from the relevant Rules on the subject.. Notes 32 to 39 under

I R ,i..x w '..ite'al wicfi proforiTia promotion/^l|iliSf promotion.. Ths;

i n ten t i on u n de r ]. y i n g t he Jbiia,t _jan, of f i cer olj t of h i s;

JSLTilfjiLL

k.uomutL'-=i.a5i ^^ALhrnch b,e j.YQU.,Ld ̂ jotJnejgwijge had_Jie

L®iILa-L'lwo—in—!bhg„,gr,ij2LLfia,l—l,lji:3,.. When an Officer working in a

post^ is for any reason prevented from officiating in his turn

in a post on higher scale or grade borne on the cadre of the

service to which he belongs, he may be authorised by special

order of the appropriate authority, proforma officiating

pfoinouion in to such scale or grade and thiereupon be granted

the pay of that scale or grade If_£bat„fee„[iieLE„„adxaa£ag£g£§.

tQ„_him_gn_each_occasion.^„gn^which^.„the„Off icer___immediatelv

iy.nior_,.„_tg.„.him^in„the.,„cadre„of.„seryice^_draws„gff iciating^pay
i-Q—iQat_,^g;a.lcy_,gi—gL^ge.. Proforma promotion is to be adopted

strictly on • 'one—for—Qa£_a!:m£iplg.-' - One of the basic

principles underlined in this regard is that all the seniors

and ajt lea&t-„„fflie immor



reaulaclv promoted in tlie cadre besides satisfaction of the

Qne™f Q.L™0ne rinci,pl,e " „ T his !;>enef i t shou 1 d be a 11 owed on 1 y

in respect of promotions made in the cadre to vacancies of

rti o r e t h a n 9 0 d a y s d u r a t i o n a n d that, the initial v a. c a n c y a s

we 11 as subsequ ent vacancies sf"iou 1 d each be of more than 90

d a y s d u r a t i o n „ It i s e v i d e n t, t In e r e f o r e , t h a t v a c a n c i e s

m e n t i o n e d are r e gu 1 a r _ya £ a il£ ie s „3n5;i„..D.Q.t_t h g s e for f i iiin a

which pureiy. temporary^ i.d.h££ ££ weii, as stop gap.

aELaD.gg.Dien ts are ordered,. The above instructions taken

together., seek to safeguard the interest of the individuals

on deputation, like the applicant in this OA., but the same

'm&- n o t rule o u t t In e. c a s e s w h e r e o tn a c c o u n t o f s p s c i f i c

e i g e n c i e s o f s e r v i c e ̂  d m i n i s t r a t i o n In as to r e s o i~ t to a f e w

ad-hoc promotion.Sj purely in temporary capacity and as a stop

gap arrangement. Therefoi'-e, the ad-hoc promotion of any

j u n i o r rema i n i n g i n t he pa ren t cad re ,, on accou n t of t Ine;

n o tn - a v a i 1 a b i 1 i t y o f the s e tn i o r c o n tin u i n g o n d e p u t a t i o tn ,,

c a n tn o t b e c o n s i d b r e d a s t h e s e n i o i~ ^ s s; u p.' e r s> e s s i o n , a s

c:.omp 1 ained by tIne app 1 ic:an t. It is true that the j Ltn ior

ad-hoc promo tee gains a s.mall advantage i.e. drawal of

In i g In e r b a s i c p a y a n d a 11 o w a n c e s v i s - a - v i s t In e s e n i o r , T In i s,

however„ is a temporary phenomenon and wihein on a subsequenn';

d a. y j, r e g u 1 a r p r o m o t i o n S a r e ordered, t In e s e n i o r w o 1.11 d b e

entitled to all the benefits including fi.n<ation of pay in the

higher scale, from the date on which the junior is given the

same, fine refers, a dstpu tat ion ist like the applicant is not

really at any loss, by grant of ad-hoc promotions to the

juniors,

-to. The applicai'it has r'alied upon a few decisions of the

Hon'ble. Supreme Court and the Tribunal, as according to him.
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they support his case_ We do not., however, share this view..

'(' h e rn a i n p r e m i s e o n w h i c h t; h e a b o v e c! e c i s i o n s r u n ,, i s t h a t

wfien an, in.diyidy;.al, has been woLKiilSi for ^ 1,QQ,S sil£l

lJ.Qi.Q,t©LLy.&ted„_per i,gd_;in,_a_part i,cu,l,a,r._p.ost t hoy,gin ,„Qjg_adho,c,„ 0.11,

Qt£li5.1§^t,in g_basiSjj §.UGh_cgi2tinugus„,gf f Xciat i,Qn„cani20t_be_.hel,d

to l2©„§,„,Qg,LO_.teiiipg,ra,ry,;s iQoa l,__gr_,stgr),2gsp„,ar rai2ge[nen,t eyei2,

t hgucih t,he Liiiiovsnt Qrder_rnay„,state_s,g.„ai2d__t hat the saXcL

ofliQiatir2g seryice_2iha,l l„a,lso„,be_coui2ted_f o,r_t he_.pu rgose„of,

QOQjSQning tine seigigrity for £ urt her DLgDlot,ign,s etc,,.„

L!dSLonber,_Chadha„Vs^„ U.Q.L._:l...-Qce.,L,..,„Ql.cecrLi_Becru,i tmen t:_,CXass,_,i,L

engineering Qf f icers„,Associat ign„Vs,^ State.„gf_Maharashtra_&

Qrs^j; Rudra_Kumar_,Sain.,.Vs,^ !JO.I.,„&„.Ors,,^ 2„..al l„,f rgm Hgnlble

Suprerne Court argd hLit Bhati,a„_,V,s^ UQI & Ors.^ 2.I Icgm.

bir,iCLc :i pa ,1 B e o,c h _gt,_,t h e ,,_T r 2b ujga 1_ (s u jC) r a ) 1 _ The a b o v e o r d e r s „

h o w e V e r „ d o n o t c o m e t o t h e a s s i s t a n c e o f t h e a p p 1 i c a n t „ a s

.tjhjLy, gio, j X'2t _Lay. _ jd oj.gig. „aj22_ _fi,QQJ2.Q;sXt LqjX „.ti2rl,t, .i2P

tlm, jeame as, regular promotion with ..all attendant

.o,o!isjeguemoe,s.a .a.s ^^the aJSiiLLcrajit j.^ggLd _.LLlte jxs ̂Jgcg^igeiieve

What the above decisions lay down is that long and

liilLLilfislCJCyitlyed, ,^d,"e.bl'0.c, ysje^ityii ge Cj?LQiieoeiii,_i,ri .a .rgpgia f qj2_

.S:S.te,'5,t-3jSrT—!bo,J6Lh;Lgt2.J2JCgogi2_gr,ggedi2i2e ajld._jd,uje ieQil§JiLfc3Jt-i.Q.Q tia.Ye.

t.iij£ej.x,,„_]2l,,acg,i i/^jo,U,Lii2?L2!Sjo,ggt,ed,.„ fjgg^tire,J,2!-J,rp,g3jes of sen io r iiy. a,

—£.h§—^^™"llQj2gHgpg2ritTLgrri,_ixg2a,d!e,___2egu,lja,Q. App 1 ican t " si

case does not fall within the pa i~ a meters of these deci.sion.s„

Further^ Tribunal's decision dated 22-"l-20Cil in OA

No-918/2000 filed by NKSharrna also is not relevant in this

con text - h„,t he_,,steppln g_u P,..,of ̂ pay

at—a—senior^ blhg_was„,o,n_de,pu tat2Cin,„yis2agyis his iuigior,^

w hose—aay,_was_f xxeci _,in„„t,h,e,,.,p:a,rent „,cadre^_a t„t,h,e_, higj2er_,st age

an ™Le3y,ta r,i,satio.n,,- £0,1 tgwirgg^a,„ion g„,pe r,i,gd_.ci_,ad2hoc _se ryi ce „

App 1 i cant na.s. nt y e L reacIned ti 1 at stag0 as yet and hi. s> cause



cannot derive any support from the above decisions. On the

other hand, we have come across the decision dated 20.11 ,.2001

passed by the Ernakulam Bench of the Tribunal in Um

no. 202/2000 in the case of PJ5.:. ^Jnjii^krijshtimJia.^ ChieL

GeneraL„Jlgyiaaeu.! IoJjSjIQJI (ATO 2002 (1) 419) . Relevant

portion of the said order reads as below

"3. We have carefully gone through the pleadings
a n d mate r i a 1 s p 1 a c e d o n r e c o r d a n d n a v e h e a i d o i u .[
Vishnu S Chernpazhanthiyi 1, 1 earned counse 1 for the
applicants and Smt. P., Vani, ACGSC learned counsel
for the respondents at considerable length. The
instruction at Annexure AlO only says that when
r e g u 1 a r ,1T S of f i c e r s p r o in o t. e d o n a d n o c o a sis t o o 1 -w'

band again to JAG on local officiating
pay should be fixed with reference to
JTS and restricted under PR 35. This
a i- e i n c o n s o n a n c e w i t h t h e p r o v i s i o n s
PR 22(1)(a) (1) which reads as fo11ows:

asis, their
their pay in
instructions

contained in

FR 22(1) (a) (1) where a Government servant
holding a post, other than a tenure post, in a
■s u b s t a n t i v e o r t e m p o r a r y o r off i c i a t i n g
capacity, as the case may be, subject to the
fulfilment of the eligibility conditions as
prescribed in the relevant Recruitment Rules, to
another post carrying duties
respon s i b i1i t i es of g reate r i mpo rtan ce
those attaching to the post held by him,
initial pay in the time scale of the higher
sliall be fixed at the stage nevit above

at

and
than
his

pOS'.t
the

notional pay arrived at by increasing his pay in

by an increment at the stage at which such pay
has accrued or rupees twenty five only,
whichever is more. (emphsis added) .

4. Annexure A12 order is only am order issued by
t. I'l e C h i e f G e n e r a 1 M a n a g e r T e 1 e c o rri d i r e c t i n g t h e
lowier formations to give effect to Annexure AlO
0 r d e r W e d o n o t f i n d a n y i n f i r t n i t y w i t h t h e
Annexure AlO order and the order at Anne.xure A12 „
Tfi0 1 aga 1 va 1 idity of a genera 1 order is not to be
t.es.i:ed on the basis of wihat ef f ect i t wou 1 d have ofi
1 n d i V i ci u a 1 o f f i c e r s b u t o n t h e !:> a s i s o f t h e rules
under which the instructions have been issued.
S i n c e A n n e x u r e A10 l "i a s b e e n i s sue d i n c o m p 1 e t e
ag reemen t w i t h FR 22(1) (a) (1) an d PR 35 we a e of
the considered view that there is no reason for
interference.

5  In t hi0 1 ight of wlia t is stated above, f inding
wrong with the impugnsid orders, we dismiss; the;
a p p 1 i c a t i o n 1 e a v i n g t. hi e j:;' a r t i e s t o b e a r t h e i r o wi n
costs.,"



T1 1 s souV o'wcisiof"i siso supp'orts "th r0spono'0nts c3.si;'!;

11„ The next limb of applicant's plea is that on account of

tnti donuc Promotion cirsnted his juniors were drawing the

higher basic pay,, while he was made to draw a lesser basic

pay,, while on deputation- As pointed out above, this is a

purely temporary phenomenon - The respondents have also

fait ly inoicaueo tnat once the promotions are made regular.,

the applicant would be assigned his proper position and

placement with all consequential benefits- Once the same is

■uol ie and the attendant monetary benefits are granted, the

applicant would not have any ground for any grievance- The
aDoVe r e.ason i n g of t he respon den ts i s f o rt i f i ed by t he

decision by the Hon 'ble Apex Court in the case of UOI Vs^_ R..
SwMLiJd^th^l (AIR 1997 3C 3554) is somewhat similar
circumstances., Para 12 of the said order states as belowr-

1 .si „ T n e a g g r i e v e d e m p 1 o y e e s h a v e c o n t n ri ■4 w i t h
some ^justification ^that local' officLSng
P ̂  o rn o 11 o i I s ^ w i L1 1 i n a c i r c; 1 e h a v e i- e s li 11 e d i n t h e i r
oeing deprived of a chance to officiate in th<^-

chance of officiation arises
'ai t:ill Circle- They have submitted thatoin.-.e tnere is an All India seirLority must orp'vail

. . 1U1 n a 1 1 y ^ c 11 u 1 e - r n e g u e s t i o n i s b a s T c a 11 \/ f
administrarive exigency and the difficulty 'that
pna aymii iistration may face if even sfort-tc-rm
vacancies have to be filled on the basis of fin
ihola seniority by calling a person who may be
eL.aLion.ao m a difference Circle in a reglo...

thir°frl'') "••SIO" "h*™ the vacancy' afisiis"  yiat too tor a short, duration. This isassencially a matter of administratiye boiicP
t  J^:^tification for local promotions!;l!!' duration.. If such vacancy is of a

administrative reason
of seniority.. Most
... ... "■!' ^ ^ ® ® ^he emp 1 oyees wi 11 be rnet i f

down for making i;caiof, icianng^ promotions- One thing, howeC'er.. ?;
^ f ® 11 h e r t li e s e n i o r i t y n o r t h r s. ''1 u 1 a remployees is affected bllfjhvi ficiui Lilly Iccal arrange merits.. The employees..
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who have not officiated in the higher post
ear lier, however, will not get the benefit of'
p t- o V1 s o to f u n d a mental R li 1 e 2 2 „"

12„ In the above circumstances, the applicant's plea for
grant of proforma promotion, while still continuing on
deputation, vis-a-vis his juniors remaining in the parent
cadre and promoted on ad-hoc basis cannot !:v

endorsed on

merits t the same time, we aa  I constrained to observe that

i-ne applicant has been dragged into this litigation, only on
account of the unhelpful attitude of the respondents, who had
instead of acting as the modal employer, had dealt with the^
applicant one of their own m^n in an unsympathetic manner,
for no discernible reason. This was clearly aviodable.

13, In

No costs„

the resiAll , OA fails and is

: G'i0VI TAMP I,
(A)

a c c o r d i n g 1 y d i s m i s s e d

CDR, A„VEDAVALLI)
MEMBER (J-)


