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By Hon hle Mr‘Kuldin»Sinqh,Member(iugLL

By this OA we will be deciding two OAs hearing
No.OA  8278/2001 and OA No.2015/2001 as the facts i hoth

the 0As are identical.

Z. The leading case would be 0a 3279 of 2001,  In

~ . this OA the applicant has sought a declaration to the
‘sffect that he stood retired from service in terms of the

notice dated 16.8.2000 under FR B K(1) on the sxpiry of

notice period on  15.,11.2000 and the action of the

respondents against the applicant after putting him to

) notice was non-est in the eyes of law and to direct the

> respondents to release immediately his pension and other
pensionary bhenefits and other retiral henefits.
3. The TFacts in brief are that the applicant was
working as a Scientist B in the Defence Research and
Davelopment Organisation '(DRDOJ oT the Minlstiry  of
Defence and  on attainiﬁg the age of 50 years and after
rendering about 30 vears of qualifying service, he sorved
a noticé on his emplover on ?6.8‘2000 under FR 56 K(1) to

¢ seek voluntary retirement. The notice became effactive

w.e.t. 1%.11.2000 but the respondents on flimsy and
frivolous grounds denied his pension and ather ratirsl

henetits.,

4. It 15 also pleaded that the applicant was

removed Ffrom service by way of penalty in a diseciplinary
/

case. The applicant had challenged the same before the'

Tribunal which was dismissed. Thereafter the applicant
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had Filed a Civil Wwrit Petition befﬁre the Delhi tHigh
Court in a CWP No. 1893/99. The High Court"of Deihi
;quashad the termination order dated 18.8.199% passed by
irespondents removing the applicant from service and had
. further directed that the applicant shall be reinstated
“and after his reinstatement the respbndent will  take
rapprbpriateness of continuing with - the enquiry and

. thereafter may also place the applicant under suspersion.

5. Thereafter the appllicant ﬁubmifted his Joining
report on 11.8.2000 and in pursuiance of the directions of
the High Court of Delhl dated 28.7.2000, on 16.8.2000 he
submitted a notice tor voluntary retirem@nt, hut  the
applicant recelved a communigation Annexure A-2 dated
7%, 8,7000 vide which he was informed " that since the
applicant . wWas dismissed from service vide a presidential
Grder dated 18.8.1997 till such time the applicant i
reinﬁfated in ﬁervioé in implemenﬁétion of the Judgment
of the Delhl High'Court thrdugh an evecutiwe order the
rights of & Government $érvant dannot he conferréd oh

you sO in view of the samg, vyour notice of voluntary

retirement has hecome infructuous”. Haowever, a
renresentation was made tfo the Secretary and vide

Annexure A~3% dated 16,10, 2000, the applicant was informed
that his grievances are being 1ooked into @nd a final

reply will be given in due course.

B, In  the grounds to seak a declaration the

applicant has nleaded that at the time when the applicant
submitted notice for voluntary retirement, 0o snguisry was
pending oOr initiated agalnst him nor he was placed under

suspension since no positive order for withholdiag
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permission was passed by the respondents so after the
expiry of the notice of voluntary retirement it becaee
ocperative Ww.e.f. 15,11.2000 and the relationship of
master and servant ceased to exist after 15.11.2000 and
since the respondents had never refused or withheld the

permission to retire during the notice period of 3 monihs

‘s the applicant is deemed to have retired on the expiry

of the notice neriod w.e.f. 15.11.2000.

7. In OA 2018/20017 the applicant who was Working
as Scientist € in Defence Electronics Applicatiosn
Lahoratory, Dehradoon and is seeking a declaration t§

seek voluntary retirement w.e.f. 18.11.2000 in pursuance
of hotioe dated 16.8.2000. A representation was made by
the applicant on 9.10.2000, Annexure-G and in reply o
the representation dated QAWO‘ZUOO the applicant recelved
a letter dated 16.10.2000 that his grievances are being
looked into and final reply would be sent but nothing has
bheaen h@ard"go- far. He has, therefore, filed this 0A
seeking a relief that he stood retired w.e.f. 18.11.2000
and also to direct the r@spgnd@nts to take Turther steps

to pay him all other retiral benefits etc.

8. Since the facts in hoth the case are identincal

except some dates, we need not repeat the facts again.

9. The respondents are contesting the 0A  and
pleaded that 1in pursuance of the orders passed by the
Dealhi High Court the d@martmentuhad issued an order datsd
12.7.20007 relinstating the applicant in service w.e.fT.
18.8.92 and simultanecously applicant was placed under

syspension w.e.f. the same date pending finalisation of

o
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the disciplinary proceedings for which separate orders
were issued. Since the applicant without waiting for &
proper order of reinstatement in service submitted @&
notice TFor wvoluntary retirement on 25.8.2000 w0 ;hiﬁ
regquest for wvoluntary retirement could not he entertained
till such time he wase reinstated in service Iin pursuance

of the directions given in the CWP.

10. . The contention of'tha applicant that 1m;er
when  the depa;tment was informed of the RHigh Court order
dated 28.7.2000 th@ department had taken another staonce
vide letter dated 16.10.72000 which is contrary to the

faots.

v

1. The respondents thus pleaded that since the
applicant was reinstated w.a. f. 1997 and was @lso

simultaneously placed under suspension w.e. T . 1982 <o he
could never asked for voluntary retlirement and could mt

’

have keen granted the same.

14, We have heard the l@arnéd counsal For the

parties and gone through the records of the ocase.

1%, ) As  regards the requirement for isasue of
Execﬁtive Order for reinstatement is concerned, the
loarned counsel for the applicant submitted that there is
ng  requirement  or direction in the said order of ‘the
Delhi High Court. that an Exeoutive Qrder for
reinetatement has .to be passed and while allowing the
CWP; the High Court had quashed the impugned order of
removal w.e.¥. 1992 itself, the effeoy,of which is that

immediately on the date the Judgment was pronounced  the
I3
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applicant stood reinstaied. To support his contention
the learned counsel for the applicant has referred te &
judgment reported in 1986 (2) SCC page 218 entitled as
Capt. Virendra Kumar-.Vs. Chief of Army  Staff. The
izsue raised in that case was whether on the quashing of
the order of _removal From gérvioe the applicant was

reinstated in service or not. The Military Intelligence

Authorities had taken an action immediately on passing of

Ha

the Jjudgment of the removal from service whioﬁ wWa
challenged hy Cépt‘ Virender Kumar on tha plea that
since he wag.not recommissioned so Military Authorities
should not have taken any action against the applicant in
the Jjudgment passed by the Court. The effeot of the
earlier Judgment 1in the civil appeal was stated i the
earlier Jjudgment itself and it was sald, " the inevitable
result of the invalidation of the termination of service
is  that the officer comes back into $erviée”. If as
stated in the judgment a civil appeal the result was that

the gfficer automatically same back into service, we do

not  think that there was any- need for re-commissioning

him. There is, thereforae, no substance in the first point

raiged by Captain Virendra Kumar.

14, In this case also though the department had
taken a plea that an Executive Order was nassed for
ﬁroper reinstatement but Shri Gangﬁani appesring For the
respondents  also. referred to the directions given by the
Court and submitted that the Hon ble Suprema Court , did
not  use the word that the petitioner shall be reinstated
whereas Delhi High Court used the word that petitioner he

reinstated and tried to impress that the ExecUutive Qrder

was redquired to be passed for reinstatement. However, in

Ton
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our wiew, this single line cannot be read in isolation
hecause 1t has to he read with the foregoing paragraph
also  where the High Court had allowed the Writ Petition
and issued a writ of certiorai quashing the impugned

order of removal from service. §o once the order of
removal was quashed the law as lalid down by the Hon ble
Supreme Court in the Jjudgment of Capt. Virendra Kumar s
case  comes to the assisténoe of the applicant and he is
deemed to bhe automatically reinstated and the Executive
Order may be Eequired ohly for sanctioning of pay and not
for = amutomatically reinstatement, so the applicant shall
he deemed to be reinstated automatically after issue of
writ  of ocertioral  the moment thé impugned order of
removal dated 18.8.97 was aquashed on Z8.7.2000,. 8o Trom
July, 2000 the applicant shal) he deemed to be reinstated

in servics.

15, The next question arises whether hy issuing
letter dated 25L8‘2000, Annexﬂré Amz the reswondents have
withheld the permission to retire or not. Thé reading of
the letter dated 2%.8.2000 would 3How that this letter

has heen issued by the Joint Director and there 1s no

reference whether the same has been 1ssuecd i
censultation with the competent authority or the

appointing authority who was to acecept the notice af_
retirement and the stand taken up by the department in
the same was that since-formal order for reinstatement
was reaquired so notice asking for voluntary retirement

has to be accepted and since we have already held that as

‘per  the law laid down in Cap. Virender (Supra) that the

formal order of reinstatement was not  requirsd  for

actually putting the applicant in service but the same
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may have heen reguired foh_regulating the pay ete. But
on the bhaslis of the judgment of the High Court the
applicant stood retired the moment the imphgned order
was quashed by issue of_a Writ of Certiorari. This

letter rannot he read to say that the permission to seek

wvoluntary  retirement had been withheld bhy pousitive

action.

16, In this regard the counsel for the applicant
has "also referred to a judgment of the Hon ble Sunpreae
Court in the  case of State of Harvana and OQthers Vs.
S$.K.  Singhal reported in 1999 (4)-SCC 29% wherein dealing
with the subject of voluntary retirement the Hon ble

Supreme Court have in categorical words observed -

3.  Thus from the aforesaid three decisions
it is  olear that if the right to voluntarily retire is
conferred in absolute terms as in Dinesh Chandra Sangam
case by the relevant rules and there is no provision in
the rules to withhold permission in certain contingencies
the voluntary retirement comes into effect automatically
on the expiry of the period specified in the notice. If,

however, as in B.J. Shelat case and as in Saved Muvaffar

Mir case the authority concerned is empowered to withhold
paermission to retire if certaln conditions exist, wir.,
in case the employee is under suspension or in case a
departmental enquiry 1s pending or in contemplated, the
mere  pendency of the suspension or departmental enqguiry
or its  contemplation does not result in the notice for
voluntary retirement not coming into effeoct on the

avpiry of the period specified. What is further noesed
1z that the authority concerned must pass & positive

order withholding mpermission to rétire and must also
communicate the same to the employvee as stated in 8. .J.
Shelat case and in Sayed Muzataffar Mir case before the
expiry of the notice period”.

17. In the above case also the Hon ble Supreae
Court had observed that the refusal of permission before
the expiry of the notice ﬂeriodlis not permissible and it
iz incumbent to withhold the pérmission of or one of the

conditions by a positive action is not fulfilled and it ie

for the appointing authority to see.to it. All  thes

64
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9.
slements are also missing .in the Jetter dated 25.8.2000.
The letter does .not seem to have bheen issued ;by the
competent authority nor does it in specific terms state
that the permission for voluntary retiremant had bheen
withheld on any of the conditions that may be avallable
Qith the department. So.thiﬂ nlea of the resnondebia
that wrior permission for the voluntary retirement was
withheld vide order dated 25.8.2000 also does not  hold

good.

18, Having regard to the ahove discussion, we are

of the considered opinion that the applicants notice o
voluntary retirement which was served upon the department
on 16.8.2000 deemed fo have taken effect immediately o
the explry of the notice w, e, f. 15,11.2000.
Accordingly, OAs atre allowed and the applicants will also

he entitled to all oonaequehtial beneflts.

(M.P. BINGH) ' d KULDIP SInsH )

HEMBER (A) - , MEMBE R (JUOL )
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