. - CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL BENCH
Original Application No.1887 of 2001

Hew Delhi, this the 18th day of September, 2003

’ HON'BLE MR.V.K. MAJOTRA, MEMBER (A)~
HON'BLE MR.KULDIP SINGH,MEMBER(JUDL)
l [ Shiri 3.K. Dhawan
f 2. | Shri Anil Ranha
| 3. C.S. Sachdeva
: 4. Shri V.K. Bhatnagar
5. Stiri ALM. Mishra
8. Shri M.L. Zutshi
w 7. Shr1 S.H. Korti -
8. Shri B.B. Manohar
9. Shri R.C. Manke
10. Shri P.T. Lavatre
1. Shri M.D. Kuhikar
i2. Shri D.D. Ambulkar
C 13, Smt. M.M. Lanjewar
4. Smt. Anjali Saxena
15, Smt. D.D. Kamble ....Applicants
All fhe applicants are working as Data '
Processing Assistants Grade-|
'ik (By Advocate: Shri B.S. Mainee)
Versus
; Union of India through
} 1. ’ The Secrétary,
| Ministry of Statisstics and P. 1.,
. ~ Sardar Patel! Bhawan,
i New Dethi .
2. The Secretary,

Department of Expenditure,
Ministry of Finance,

Neotth Block.,

Mew Deilhi.

W

The Chief Executive Officer &
Director General,

National Sample Survey Organisation,
Ministry of Statistics & F.l.,

Sardatr Patel! Bhawan,

‘New Delhi.
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4. The Dy. Director General,
Data Processing Division,
National Sample Survey Organisation,
1684, GLT Road,
Calcutta. .. .Respondernits

By Adwvocate: None.
O R D E R({(ORAL)

By Hon'ble Mr .Kuldip Singh,.Member(Judl)

P

This iIs a joint apptication filed by 15
persons who are working as Data Processing Assistants in

the office of the Mational Sample Survey Organisation,

Ministry of Statistics and P.t., New Delhi.
2. The appltcants are aggrieved of an OM dated

14.10.1998 issued by Department of Perscnnel and Training
in terms of which the model recruitment rules for Group
‘A7 and B posts in The Electronic Data Processing

Discipline have been promulgated by the applicants who

are working as DPA Grade—-| have been deprived of their
advancing 10 higher career opportunities,
3. The facts in brieft are that the applicants

were originally employed in the Mational Sample Survey
Division of the Indian Statistical Institute in the vyear
1960 and as per their existing Recruitment Rules they had

full opportunities to advance from the lowest post toc any

higher level depending upon the catibre and and
capability of each of the individual. This NSS Division
of the Indian Statistical Institute was taken over by the
Government of India and after holding a negotiation
between the Government, Indian Statisticél Institute and
Indian Statistical Institute Workers Organisation amongst
other terms and conditions of the take over, it was
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stipulated that there would be 'no detericraticn in
service conditions of the NSS Division and the employess

were assured by the Government as per the minutes of

tripartite meetings. {t was alsc agreed that in the
gvent of re-organisaticn, continuity of service and
seniority will be maintained in the grade, scals, service
conditions and ncne of the employees will be allowed to

deteriorate.

4, Further In the vear 1982 post equivalent to
the existing Grade-IV of the Indian Statistical Service
and above in the Data Frocessing Division of the National
Sample Survey Organisation were encadred in the Indiaﬁ
Statistical Service as a result of which Sectional

Heads/Technicians were made Assistant Directcrs and so on

but the post of Deputy Sectional Head which was
equivalent to the post of Superintendent were not
indicated in the feeder ltist for 1SS with the result that

the promotional avenues of the applicants were complstely
blocked and further advancement denied. Therefore, the

take over agreement was scuttied in 1982.

5. Since the benefit of this order was not
extended to the applicants so they made a representation
and it was in contravention of the undertaking given in
the year 1872 and in the representation the applicants
requested that the post of Superintendent in the Data
Processing Division and Survey Design and Research
Division be included in the feeder posis for promoticn to
the Grade-IlV of [SS. However, the respondentis statsad

that the matter 1s still under considerati:on.
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5. "However, in pursuance to the recommendations
made by the IVth Pay Commission, & Committee came to be
constituted by the Government of India in the year 1985
with one Dr. 0. Sheshagiria as it Chairman. The said
Commi ttee examined the matter and made reccmmendation to

the Government of [ndia with regard to the posts and pay

scales in the Elecironic Data Processing Organisation in
the Government of Iindia but in the meantime the
designation of the applicants was changed from

Superintendent to Senior Data Processing Assistant and

they were placed in the grade of Rs.2000-3200 as per the

m

order of department of Statistlics dated dated 2.7.890 as
consequence of the order of the Ministry of Finance dated
11.9.19889. It is furiher submittied that in terms of the

order dated 2.7.90C the Director, Data FProcessing Division

dated 13.8.80 it was stated that “~“Government prcoposes to
review the number of posts In dlfferént grades, methods
ot recruitment, qualification for recruitment/promotion
gualifying service for promotion, eligibility to be in
the feeder grade for {SS/Gradde ‘A’ EDP posts. But
inspite of aill these holy and pious assurances, No review
toock place and no action was taken to place the

applicants in the feeder grade of |{SS/Grade ’A' EDP

postis.

T. However, the order dated 2.7.80 was chatllenged
before the CAT at Nagpur putting the Data Processing

Supervisors tllegally in the lowest scale of Datla

m

Processing Group viz. Data Processing Assistant. Matter
had gone up the Hon’ble Supreme Court who were pleased to
upgrade the p ay scales of Grade "B’ Data Processing

Assistant to Rs.2000-3200 and those who were already in
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the scale of Rs.2000-3200 filed an OA before the
Principal Bench of the CAT, New Delhi claiming higher pay

scale of Rs.2375-3500 which was allowed by the Hon'ble

CAT Trom 1.1.1886.

8. it is furither stated that by order dated
20.23.1982 passed by the Ministry of Planning. Depariment
of Statistics the staff who were in the grade of
Rs.1B6840-2800 were given eligibitity for promotion to
Grade-1V of 188 while those who were in the higher grades
wetre »debarred for being included in the feedetr posts of

Grade 'V of 188,

9. It 1s further stated that another factor which
unfortunately came in the way of applicants promotion to
Grade A’ post happened in the yvear 1882 when all Giroup
‘A’ posts of Assistant Director, Deputy Director and
higher to which the applicants (being Superintendents)
were eligible for promotion against 20% quota were taken

over/merged with the 188 with the result that the

applicants were debarred for promotions against the said

quota. Mot only the Superintendents were debarred from
promotion as Assistant Director/Deputy Director but they
were ailso nqt placed 1n the feeder cadre of 1SS  when
Assistant Directors/Deputy Ditrectors and higher posts

were merged In the |S8S.

10. In  terms of the OM dated 14.10.1988 +the
Department of Personne} and Training issued instructions
te all the Ministries for preparing Modei Recruitment
Rules for Group 'A’ and 'B’ posts in the Electronic Data

Processing discipline which provides that those Data
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Processing Assistant Grade B’ in the scale of
Rs .B6500-10500 could advance to Group ‘A  post alsc upto
the post of Director. These mode! Recruitment Rules ars

in supersession of Recruitment Rules for various posts

citculated vide oM dated 31.3.1887 and atl the
Ministries/Departments were advised toc follow the Model
Recruit tment Rutles tn a time bound manner. The

applicant’s association atso sent a representation to the
Hon'ble Minister of State for Planning and Frogramme
{mplementation on 10.3.2000 requesting for implementation
of the aforesaid Model Recruitment Rules in the MNSSQ,
Data Processing Division also and provide highsr careser
opportuni ties to Group 'B’ officers. The respondents as
per their letter dated 5.5.2000 have trejected the
representation on the ground that the afcresaid OM dated
14.10.1888 has no direct relevance to the cadre structure

of MNS50, Data Processing Division.

11. The OA is being contested by the respondents.
The respondents N their reply pleaded that the
applicants are categerised as Electronic Data Frocessing
staff are not treated as statistical staff because of
this only all the peosts held by EDFP staff in the 5ata

Processing Division, NSSO were rationalised on the basi

th

of the OM dated 11.8.1988 issued by the Ministry. of
Finance which was issued after considering the report of
the Dr. Seshagiri Commitiee Report. This committee was
set up by the Government of india on the basis of the
recommendations of the 4th Central Pay Commission for
rationalizing electronic data processing posts in the
Departments/Ministries of the Government based on the OM

dated 11.8.1888. The Department of Statistics issued an
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order dated 2.7.80 rationalizing EDP posts inter alia in
DPD NSSO which was challenged by the Al fndia EDP
Employees (Group C) Association initially in different
benches of the CAT and then by way of filing SLPs in the
Hon'ble Supreme Court, requesting for direction to the

respondents to fully compiy with the OM of 11.9.1988 of

the Ministry of Finance. Based on the directions of ths
Hon ble Supreme Court, all the EDF staff in service as on
1.1.19868 were extended the benefits of the Seshagiri
Committee Report vide order dated 4.8.2000. All this

while the members of the All India EDP {Group C)
Emplovees .Association were arguing for higher pay scales
en the basis of the report of Dr. Seshagiri Committee
and now they are requesting for inclusion in the
subordinate Statistical Service.

12. [f the members of the Asscciations were of the
opinion that they were handling Statistical matters and
not EDP matters, they should not have opted for the pay
scales accepted by the Government for rationatlizing EDP

posts in Government.

13. lt is further stated that the 5th CPC had made
separate recommendations in the different Ministries.
The question of extension of the benefits of the Sth CPC
in respect of EDP staff was agitated before the Hon'ble
Supreme Court in CCP MNo.3 of 1888 1n SLP No. 18948 of
18985 in H.S. Nimje and Others Vs U.O. (. and Others and
the respondents had then given an undertaking te the
Hon'bhie Supreme Court that the matﬁer was under
examination and the EDP staff in DPD would be extended
the benefits of the recommendations of the 5th CPC after

ko
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the examination was completed. It is also submitted that
respondents had issued an order date 18.89.2001 extending
the benefit of the recommedations of the 5th CPC to the
EDP staff. whereby the entitled EDP staff have been
granted higher replacement scale of Rs.7500--12000. Since

the posts are EDP posts it is not proposed to take these

EDP  staff into the feeder grade of indian Statistical
Service.
4. [ s further submitted that the Government

has accepted the recommendations of the Assured Caregr

Progression for Group 'B', 'C’ and 'D’' posts.

15. It is further submitted that under the scheme
of ACP, a Government servant is entitled to two financial
upgradations in his service, one each after completion of
12  vyears and 24 years gualifying service. This clearly

implies that upto Group B’ posts. a Government servant

can expect two promotions/financial upgradations. Thus
it is submitted that the applicants are assured of two
promotions/financial upgradations in their career. The

Government cannot create posts onity to create promotional

avenues for the existing staff. Creation of posis
depends entirely on the opetrational necessity for the
posts.

16 . It is further stated that after the review of

the éxisting feeder paosts. this Ministry issued an order
Mo.120168/3/92-18S dated 2.9.868 giving the iist of
Statistical function posts recognised. in consultation
wlth the UPSC as feeder postis for promotion to Grade-I|V

of 18SS8S. Under item 168 of the tetter (Annexure R-7)} the
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post recognised in the Ministry especially CSO, CPD, FOD,
SDRD were recorded. Superintendent DPD (functional
posts) were not recognhised as feeder posts to Grade-tV
(JTS) of 1SS and were not included in the list

accordingly.

17, It is further stated that on a similar issue
severn applicants, employees of CSO (1S) Wing of the same

respondent Ministry, who were also in the EDP scale and

worlking with similar job specifications went to the
Hon'ble Tribunal, Calcutta Bgnch and requested for
inclusion in the feeder list for promotion toc Grade [V of
1SS. The prayer of the applicants were considered vide

0OA 310/96 which was rejected by the Hon'ble Tribunal vide
their order dated 26.7.1886. Hence the petition deserves

to be rejected at the admission stage itself.

18. We have heard the learned counsel for the
parties and gone through the irecords.
i9. It is an admiited case of the applicants

themselves that initially they were empioyvyed under the
National Sampie Survey Organlsatlén but subsequently they
were shifted to Data Prccessing Division and presently
they are worlking as Data Frocessing Assistant in the Data
Processing Division of the Mational Sampls Survey of

India.

20. Since function of Data Processing Division and
those services who are in the feeder cadre te the indian
Subordinate Service their Functions have been recognised

as different than those officers who are placed in feeder
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cadre and are eligible for I8S service so apptlicants
cannot claim that they should be included in the list of
feeder cadre for being included in ISS and in this regard
judgment given by the Calcutta Bench Annexure R-6 fully

covers the case where also the applicants were working as

Sr. Data Processing Assistants have been denied the
bhenefit of being included in the list of feeder cadre of
[SS and this has been sc¢ done bhecause their functions are

basically different than those who are working on the
statistical side. Simitarly R-7 is a [ist of Statistical
Functions Posts which have been recognised as feeder
posts (s) for promotion to Grade-|V which has been done
by the Expert Committee and this list 1s so exhaustive
and includes persons working on the data processing side
to be 1n the tist of those functionaries whe are
performing statistical functions. Thus we find that the
appllcanfs do not have any right to ctaim inclusion in
the feeder cadre post for the purpose of promotion to
Grade—{VY of {SS.

E !

271. As regards the alternate prayer of the
applicants that model rules framed by the Government
which have been adopted by various Ministries so the
respondents should also be directed to implemernt the
notification of the department of persconnel and
thereafter to frame modified Recruitment Rules as per the
directions of the Department of Personnel are concerned

the respondents in their reply have pleaded that for the

time being they have no requirement for adopting these

rules and as and when the need would arise for higher
post, posts will be created and since it also requires
cadre re-structuring of EDP post in Data Processing Post
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in MSSO so without that these rules cannot be adopted as
these ruies do have direct relevance cof cadre structure
of EDP. To our mind before adopting‘ the mode |
Recruitment Rules the cadre structure of EDP posts in DPD
and as and when need 1s felt for higher posts, action
witl be initiated to create higher level posts and since
the Ministry sees no operational requirement for Group
A’ posts so adopting of those model Recruitment Rules is

Liseless.

22, In our view aiso merely adopting the rules is

useless unless the posts are to be created or the cadre

is restructured and Grade A’ posts are brought in the
DPD have even within the NSS itself. Merely adopting the
rules Is not required uniess the operational requirement
of Group A" post is required. Moreocver this is also a

policy decistion and as such courts are not required to

interfere in this matter.

23. Thus examining the case from all the angles OA
is bereft of any merit and the same is dismissed. No
costs,

l/LM ovp/(m )
(KULDIP INGH) (V.K. MAJOTRA)

MEMBER (J) MEMBER (A)

Rakesh



