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Applicant, who retired on superannualion, has

challenged suspension and disciplinary proceedings
inilialed against him, As Lhe mallers involves commol
-

queslion of fact and law, Lhe same are being disposed

of by tLhis common order:

2. - Applicanl, in OA No.6RG/2001, who was &
member of DANICS while working as Deputy Regisbrar,
Cooperalive Socielies relired on superannualion on
31.12.2000, has assalled ConfidenLial' Memorandum
issued by Lhe respondents 26.,12.2000 whereby
disciplinary proceedings undér Rule 14 of Lhe CCS
{CCA) Rules, 1965 has been lplLiaLed against him on

the following Articles of Charges:

9

ArLicle-1

That Lhe said Shri P.D.Sharma
while J[functloning as Depuly Regislrar
during Lhe period November, 2000
comuibled gross misconductl in as much as
in blatanl vielation of administrative
instructions as well as usurping Lhe
powers of JL. Reglslrar, Co-operallve
Socleties and also Lransgressing his
Jurisdicltion as such, he passed an award
NU.F.108/JR/GH/98—99/1609—10 dated
30,11.2000 in Lhe case of Shri Sanjay
Kansal, Claim pelilioner Vs, Vikrant
CGHS Lid.

v Article - II

That Lhe said Shri P.D,.Sharma
while functioning 1n Lhe aforesald
capacily during Lhe relevant perlod
comuitled gross misconducl in as much as
in blatanl administrative inslruclions as

well as  usurping Lhe powers of Jt.
Regislrar, Co-operallive Socielies and
also Lransgressing his jurisdiction he
passed Al award
No.F.109/JR/GH/98-99/1611-12 daled
30.11.2000 in the case of Shri K.C,Gupla,
Claim Pellilioner Vs. Vikrant

Co-operallve Group Housing Sociely Lid,

The above acls on Lhe parl of
k& Shri P.D.Sharma, Depuly Regisirar,
Co-operatlve Soclelies is & refleclion of
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iacking 'professlonal> lnLegrlLy and‘
conduet unhecomning of a governmenL
hd gecvant Lhereby violating Lhe provisions
of Rule 3 of Lhe CCS (Conduuh) Rules,
1964, '
3. Learned counsel for applluanL in Lhis OA

has stated Lhal Lhough Lthe date of superannuaLlon of
Lhe applicanlt was in Lhe Afternoon ol 31.12.2000 a%
Deputly Registirar Cm-operalee.SouieLles, Govli. of

NCT, Delhi bul as he rellnqulshed Lhe charge of post

in the Aflernoon of 29,.12.2000 and despite his
presence in Lhe oflfice, Lhe Memo randumn daled

29,12.2000 should have heen convenienlly served on Lhe
same Gday. Applicanb, who was out of stalion for Lwo

duys, L.2«s 30Lh and 31st December, 2000 along with

3

family, on 1.1.2001 found impugned order pasted at Lhe
entry of his gale. It is also stated Lthat Lhe
memo randun has noL.been issued on Lhe approval ol Lhe
Lb. Governor, Wwho is an appointing authoriby. The
alforesald 4Memorandum was served upon Lhe appliuanL
alfler his relirement, Lhe same is not suslainable in
Lhe eyes of law as well in view of Lhe.deulslon of Lhe
Principal Bench in OA 126/97 dated 1.,7.1997. It is
also stated that Lhe Memorandum was signed and issued
v Just helfore Lhe due date of his relirement ol Lhe
applicant. As Lhe &ppllcagt received Lhe memo randumn
on 1.1.2001 himselfl, Lhe relalionship of master and
gervant belween Lhe respéhdean and Lhe applicanl
ceased Lo exist for invoking Lhe rules of disclpline
and Lhe impugned order should have been passed in Lhe

name of President under Rule 9 ol Lhe CCS (Penslon)

Rules, 1972, IL is also stated Lhal memo randum  was

nol served upon him validly. According Lo hiim
\ chargesheel issued four days prior Lo superannuahlon
%

shall have Lo be Lreated as ope issued under Rule 2(a)
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% by of Lhe Rule 9 of Lhe (Penslmn) Rules, 1972,

Tmpugned prder was issued by the Chiel Secrebary.
0P

Govi. of NCT, who is nob Lhe disciplinary aulhorily,
has 1o jurlsdictlon Lo lssue Lthe same 88 the

applicanta should have been Lreated as & pensioners
vis-a-vis of a Gavi. servanlt, It is further stlated
Lhat as Lhe applicant was discharging quasl judlulal
functions as Depuly Reglslrar of Cooperallive Societlies
under Lthe provisions of Delhi Co-Operative Socliellies
Acl, 1872, Lhe Jurlsdiuhlon of which has been
conferred by the LL, Governol, Lhe Regislrar of Lhe
Ca-operalive Society 1= not empowered Lo issue any
direcllons. As such nao mlscoqducL is allributable Lo
Lhe applicaAL Lo warranb any disulpliuary proceedings.
It is in Lthis background, lL was staled thal th
applicant has soughl flor the documents from Lhe [ile
of BShri Harpreetl Singh Sachdeva Vs Shiv Bhola
Co-operalive Group Housing Socliely, wherein Lhe
Reglistrar had permlLLed Lhe concerned Deputby Registrar
Lo conlinue Lo discharge and deal wilh Lhe oase as
quas i judicial aulhorily and Lhe order was passed
subsequent Lo the so-called taking away Lhe
jurisdiclion of Depﬁty Regislrar on 11.4.2000, Theese
documenls have not been made available. Regislrar can
only dislribule Lhe work but he is neither comnpelLentl
Lo Laké awny or conlfer Lhe Jﬁrisdlchlon an  Aany

official, As Lhe power is vesled with Lhe Lt.

~
Governor only.

4. in OA No.196/2001, Lhe applicant assalls
an order passed by Lthe respondents on 29,12.2000
placing him under suspension on conlLemplation of

disciplinary proceedings. Learned counsel for
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applicant hag staled that (i1 29.12.2000, nolhing
adverse way found against( Lhe applicant and ways paid
Lhe enlire amount of pay and allowances uplo the month
ol December, 2000, Relaltion .ship between Lhe
respondents and applicanl ceased Lo exisL as he had
relinquished Lhe charge ip Lhe Afternoan ol
29.12.2000, By virlue of Lhe impugned order, (he
applicanl Lreated (o be g Government servanl  evep
afler hisg relirement, The Suspension ordeg ceased Lo
end  op 31,12.2000 ang Lhe same was not iuLenLioﬁally
served  upon (he applicant despile his presence in (he
office upto 7 PM on 29,12.2000, This Suspension hag
debarped him [rog geLLing any privilege and instead of
salary he has to gel subsisLence allowance, As  tLhe
appiicant was on duly and enjoyed slatus aLLauhed Lo
Lhe posl, Lhe pay and gllowances already drawn  and
paid Lo him cannol he converted jnte subsislence
allowance, Being Salurday and Sunday og 30Lh and 3lst
December, 24600, appliuanL has not( berlormed any duly,
The continualion of impugned ordeg beyohd 31.12.2000
and ity Don-revocatjon jg nol legal ayg Lhe Buspensiop
order way served onn him on 1.1.2001 aller hisl
superannuatimn, no retrospective effect cap be givep
Lo such order, Applicant hayg conlended Lhy Lhe opder
of Suspension huyg beern bPassed undep Sub-gryle (1) or
Rule 10 ol CCs {CCA) Rules, 1865, g wilhouyt arny
Jurisdiution. By refecring Lo Lhe Annexure—RAZ duted
29.12.2000, il is “onlended Lhay he relinguished Lhe
charge 4y 2.00 PM on 29.12,2000 %nd as per OM  daled
21.2.1977, Lhe Governmen( servanl, is néL debarraed Lrom
relinquishing Lhe. charge (de-facio)

on " Lhe Jasg

working day of Lhe month, He denjeyg Lhe alleged

Service of Lhe impugned order ang has staled Lthat (he
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order of suspension was not available with Lhem J[or
service uplo 7,40 PM on 29.12,2000 and could not be
served  on Lhal  day. IL is stated thL heing &
conlidential memorandum, it should have heen
personally  served upon Lhe applicanl, The revocalion
ol  suspension cannol be automalic and deemed and as
per  Lhe Rules of suspension, Lhe same is Lo be
continued Lill its revocalion op . modificalion,
Service of impugned order dated 29.12.2000 cannol be
lrealted as deemed service on 29.12.2060 ilselfl, Apart
from it, susbénsion is Lo be resorted Lo prevent any
interference by (he delinguent employee by way .mf
suppressing and manipulaLing‘Lhe records, elc, As Lhe
applicant. has already relinquished Lhe charge on
29.12.2000, evan Lhis pmssibiliLy was ruled oul,

5. On Lthe olher hand, respondents in'reply Lo
0A 680/2001 denied Lhe conbtenlions of Lhe applicant
and  have slaled Lhat being an ad hoe:  entry grade
officer, applicant was posled ag Depuly Registrar.

While funclioning as such he  invoked Jurisdiction

‘under  Section 61 of Lhe Delhi Co-aperalive Soclielieyg

Act, 1972 o acl as an Arbitrator in lwo cases, As
per nolificalion of Lhe Lt. Governor dated 31.3.2000,
DR is Lo exercise such powers as subject Lo Eeneral
guide-ljiney superinlendent and conlrol of the
Registrar andg having no Jurisdiction Lo deal wilh such
a dispule, applicanl has nol complied wilh Lhe ordery
of bransferring (Lhe pending cases Lo Lhe respeclive
arbilralion aulhorjly, despile Lhe orders, Applicant

withaoult, Jurisdiction bassed Lhe awards, For which Lhe
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pxplanation of applicant was Laken much before his
relirement by a memorandum dated 29,12.2000, which was

nol responded Lo,

A, TL is stated subsltantive posti held by
applicanl was of of Grade-I Officer of DASS, a [eeder
cadre Lo DANICS. As Lhe applicanl was Lo relire on
31.12.2000, " and having relinguished the charge of Lhe
post. of DR on 29,12.2000, as per OM dated 21.2.1877
issued by the Ministry of Deflence under Rule 35 of Lhe
CCS8 (Pension) Rules, 1872 a Govermnment servanl who
relires Crom service w.e,f. Afternocon of Lhe lasl Qay
of Lhe month ln‘whimh the retirement falls should
formally relinquishes Lhe charge of Lhe allernocon of
that day itsell even il il happens Lo be closed
holiday. As Lhe applicant was nol presenl, bolh on
30Lh  and 31st December, 2000, and since il  was notl
possible Lo eflfecl Lhe service of .Memorandum daled
29.12.2000 il was pasted alt Lhe door of Lhe residence
of the applicant. Applicant also nobt  soughl any
permission Lo  leave Lhe sLaLlop belore 31.12.2000.
Withoul any jurisdiction he passed Lhe awards and nol
responded Lo Lhe memorandum the case was referred Lo
compelent authorily and approval was accorded al 7,40
PM on 29.12,2G00 b& which Lime he lelft Lhe oflice,
The order of suspension and charge-sheel was senl Lo
his residence bul was refﬁsed by his son, IL Qas sentl
through Speed Posl as well as Redislered posl on
30.,12,2000, Having sent an official to serve Lhe
same, son of the applicanl refused La receive Lhe

same. Finding no alternative Lhe same has been paslted



/
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al  his door, IL is also sltaled Lhal Lhe reliral
benelils of Lhe applicant having been worked oul bul
having regard Lo Lhe dlsuiplinéry proceedings maller
was reviewed and sleps afe being Laken Lo grant
provisional pension under Rule 89{(1) of Lhe CCS
(Pension) rules, 1972, Disciplinary proceedings have
been initialed against (he applicant while he was in
service and in  thal event Lhe same ‘ls peruissible
under Rule 9 of Lhe CCS (Pension) Rules. By refeprring
Lo Lhe deuiéion of Lhe Apex Court in Stale of Punjah
Vs, Khemi Ram, AIR 1970 SC 214, il is conlended that
the word 'communicale’® cannol be inlerpreled Lo wmean

Lhal Lhe order would become effeclive only on  its

‘receipl. by Lhe concerned servanl unless Lhe provision

in queslion expressly so provides and il would LlLake

effecl from Lhe dale of communicalion,

7. Respondenls, in reply Lo OA No.196/200%,
have denied Lhe contentions of Lhe applicant and have
sltated Lhal for a misconducl Lhe proceedings were
contemplated as  such Lhe orders have been issued Lo
him un&er suspension, As  Lhe applicanl was nol
tnducted into DANICS, Chierl Secretary was Lhe
compelent disciplinary authorily of Lhe applicant, As
Lhe service aof Lhe impugned order was refused, tLhe
same  was  pasled on Lhe door of Lhe residence of Lhe
applicant, It 1is alsé stated Lhal Lhe drawl of pry
for Lhe whole wonlh cannob be Laken Lo mean Lhal Lhere
was nolhing adverse against Lhe - applicant. The
approval  has been accorded by Lhe compelentl aulhorily
on  29.12.2000 and as Lhe applicantl had lefl Lhe
office, . he was served al his residenué. The nolices

were Lo be served al his residence which he avoided
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and refused., Pay bills are prepared and presented Lo
PAO [ilteen days in advance as a_genéral praclice, It
is only on 31.12.2000 (hal Lhe relalionship of masler
and servanl ceased between the applicanl and Lhe

respondenls.,

8. We have carefully considered Lhe rival
contenlions of bolh Lhe parlies and pérused Lhe
pleadings avallable on record. In our considered view
applicant whﬁl hag been apbrised in the pastl and  was
nol. authorised Lo deal with arbilration under Seclion
81 of the Acl ibid has withoul Jurisdiclion passed
awards which constitules a misconduct againsl him for
which he was Issued a show cause noLiée on 19.12.2000

"but  Lhe same  was nol responded and Lhe maller was
ultlimately referred Lo Lhe compelenl aulhority on
27.12.2000 and Lhe approval was served on 7.40 p,m.
on 29.12,2000, An official of Lhe departmenl was
deputed Lo serve Lhe charge-sheel on the last known
address of the applicanl. The same was senl by speed
post. on 29.12.2000 al 2.00 p.m. and by regislered
post on  30.12.2000, When'A Lhe officials ol Lhe
.respondean gone Lo serve upon Lhe applicanl Lhe same
was relused by Lhe son of Che applicanlt slating thal
his father lg oul. of sLaLioﬂ. Ultimatlely nollices have
.been pasled in presence of ILwo wilnesses, The
contention of Lhe applicanl that as he relinquished
Lhe charge he ceases Lo have relationship of master
and servanL wilh the respondents is nol correct, As
per Govl, of India, Ministry ol Finance OM daled
21.7.77 1issued as a clarificalion under Rule 35
envisages Lhal Lhe Govl. servanl shall relire from

service with effecl from the alternoon ol last date of

.r
R
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month in  which his relirement [alls and should
relinquish formal charge in Lhe alflernoon of thatl dalLe
even i1 1L 1s a holiday. AppllﬁanL though has staled
that he has relinquished Lhe Gharge. on 2§.12.2000
which has been acknowledged bul having regard Lo Lhe
fact Lhal on 18.1,2001 the applicant has handed over
23 [iles perlaining Lo various iﬂquiries and statement
of Lhe concerned officer was recorded .on 17.1.,2000
itsell shows Lhat Lhe applicanL has not handed  over
211 Lhe fileg eLQ. Apart from it, even if it is Lhe
lasl day of seprvice on whiéh the relirement falls an
oflicer remains a Government servant till then and can
be validly served with Lthe mema. of disciplinary

proceeding .

9. As regards Lhe contenlion that no actual
service has been effecled upon Lthe applicant of Lhe
impugned memo and having not received Lhe same Lill he
relired on superannualion on 31.12.2000 the enquiry
cannol be deemed Lo be an enquiry under Rule 14, As
per Rulé 9 (2) (b) (i) Lhe applicanl being a pensioner
the enquiry should have been instituted with Lhe
sanclLion of Lhe Presidenl. As no sanclion has been
Laken Lhe same 1s liable Lo be sel aslde. We do nol
agree wilh Lhis conlenlion, as Lhe.deuision of Lhe
Apex Courl in Stale of Punjab v. Khemi Ram, AIR 1970
aC 214 rules Lhal Lhe communicalion ol Lhe impugned
order is essential and nol ils aclual receiptl, Il Lhe
communicalion has been senl Lo Lhe concerned person
the authorily makigg such an order would nol be in a
position Lo mmdlfy the same, IbL goes oul of Lhe
conLlrol of the aulhorily and once Lhe order is issued

and sent Lo Lhe concerned Governmenl servant il must
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be held Lo have beep communicated Lo him; no matler

—-
T
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-
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when il is rece On record it is shown Lhal  Lhe
nemno was sent Lo the applicant by postal communicatjon
on 29.12.2000 ang also Lhrough_messenger on 30.12,2000
as  well ayg regislered AD, It was pasted al Lhe gale
of Lhe residence of (he applicanl ip presence of
wilnessegys, In our considered view, having_regard Lo
Lthe raljo ciled above, ay (he charge menn has beepn
validly communicated (he bame amounts Lo seryjice upon
Lhe appliuant. ThP ralio of Lhe decision of Lhe

Principal Bench iy Brahmachary K.C, v, Chief

Secrelary, Terrilory of Delhi & Olhers, 0A No,126/1997

decided op 1.7.97 would have no application jp Lhe

facls and circumstlancesy of Lhe presen( case,

10, When Lhe service of Lhe memo is effecled
by its communication befope 31.12.2000 the dale or
relivement op Superannuat.ion of Lhe applicant, and
having regard (o (Lhe clarificabion in Rule 35 of Lhe
Pension Rules ibig we hold (Lhat the disciplinary
broceeding wayg instituted against Lhe applicadL while
he was jn service hefore his relirement and jg deemed
Lo be g4 broceeding uyndep ruie-S and Lhe same can be

ontinued apd concluded by Lhe aulhority by which (he
same  were commenced, We '40 not.  find any legal

infirmiLy in  Lhe proueedings‘iniLiaLed againslt  Lhe

applicant,

11. As regards challehge Lo Lhe Suspension jyg
“Qucerned,  we [ipg Lhal il jg admilled Lhal the order
of Suspension wag approved by Lhe competean( aulhority

and (he orders have beerq issued on 29, 12 2000 .:The

same have beep communicaled Lhrough r

'
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rao/san.,

CCA) Rules, 1985 Lo pPlace  Lhe applicant under

gov

—)—

well  as speed post al his residence, Authorities are

wilhin theiyp right Lo resort Lo Rule 106 of Lhe cCcs

sBuspension  and having regard Lo Lhe clarificabion to

Rule 35 ibid Lhe applicant was sLill in sepvice as g

ernment  seprvantl having relationship of master and

servanl wilh (he respondents. Merely because he
relinquished (he charge widhout handing  over [iles
elo, wilh him on 29.10.2000 would not  vitiale . Lhe
order of suspension as Lhe applicant had retired on.
superannuatlion on 31.1Zl20QO and the suspension was
communicated Lo him which isja deemed service, As Lhe
suspension whas on accounL'Qf Lhe misconductl of Lhe
applicant of dealing witlh . Lhe dispules wilhout
Jurisdiclion there is}nm infi%mity in Lhe order passed

by Lhe respondenlys,

12, As regards Lhe plea ol Lhe applicanl Lhal
he has already beep paid his salary uplo 31.12.2000
and  Lhe suspension Would,be operale reerspecLively,
we  find  thal Lhege bay bills are prepared and
presented Lo Lhe PAO office 15 days  in aannue. Any
recovery from pay can be made aL any stage, As Lhe
applicanlt. was in GovL. | seerce aL' Lhel Lime of
suspension, j,e,, ume'31.12.2000 and having retaiped
the files (here exisls likelihood ol his Lempeging
with Lhe record, as such Lhe suspension resorled Lo
was justiflied,

13, In Lhe resull and having regard Lo Lhe
Feasons  recorded above, we do not find.any inlirmity
in Lhe grders passed by the respondents, Accordingly

Lhese OAs are found berelfl of meril and are dismissed.
No costs, '

Let a copy of this order be plaéed in the @&

No.19'é"/203‘1° . M "

(V.K.Majotra)

(Shanker Raju) x
Member(J) élﬁ;;f:,a» Member(a)




